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THE WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1938 AND JANUARY 1939 TERMS 


I. 
STATISTICAL SURVEY* 


The calendar of the Wisconsin Supreme Court for the Aug- 
ust 1938 and January 1939 terms included a total of 437 cases. This 
was a slight increase over the 1937-38 terms but still substantially 
below the amount of litigation of preceding years; the number of 
cases, however, may not truly reflect the volume of court work. 
A comparative study of the number of cases on this and several 
preceding calendars shows the following: 


1933-34 504 
1934-35 493 
1935-36 503 
1936-37 482 
1937-38 419 
1938-39 437 


In Table I is shown the disposition of cases for the August 1938 
and January 1939 terms. Of these, only 37.9% were completely 
affirmed on hearing as compared with 49.1% for the 1936-37 terms 
and 41.7% for the 1937-38 terms. Reversals accounted for 28.6%, 
a slight increase over the immediately preceding years. The re- 
mainder of the cases were partially affirmed, modified, continued, 
dismissed or otherwise disposed of. Noteworthy is the fact that some 
13 cases involved the original jurisdiction of the supreme court. 

Each justice wrote an average of 39.3 opinions, including 3 per 
curiam and excluding dissenting opinions. No reliance should be 
placed on Table IV as indicative of the amount of work performed 
by individual justices; e.g., Chief Justice Rosenberry devoted a 
large part of his time to the Wisconsin Telephone Co. v. Wisconsin 





* The assistance of Mr. Arthur A. McLeod, Clerk of the Wisconsin Supreme 
Court; Mr. Fred Doar, Marshall of the Court; and Mr. Frederick C. Seibold, 
Court Reporter, is gratefully acknowledged. 

*For statistical surveys of the work of the Wisconsin Supreme Court for 
1932-33, 1933-34, 1934-35, 1935-36, 1936-37 and 1937-38 see (1933) 9 Wis. L. 
Rev. 5; (1934) 10 Wis. L. Rev. 5; (1935) 11 Wis. L. Rev. 5; (1936) 12 Wis. L. 
Rev. 5; 1938 Wis. L. Rev. 43; 1939 Wis. L. Rev. 5. 
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Public Service Commission opinion, a monumental task. There 
were three less dissenting opinions than in the preceding year, but 
a marked increase in the number of dissents without opinion. 

Applications for rehearing more than doubled. Motions for re- 
hearing were made in 72 cases; in 1936-37 there were 22, in 1937-38 
some 30 motions. However, a rehearing was granted in but one case. 
It is interesting to note that former mandates were either vacated 
or amended in 2 other cases upon denial of motion for rehearing. 

Negligence in automobile accidents again bulked large in the 
court calendar. As indicated by Table III, there were 56 cases, or 
16.1% of all the cases actually decided, that fell under this classifi- 
cation. Despite the fact that 9 of these were affirmed without opinion 
and 14 decided with connected cases, this sets a new high for the 
period since 1933 (statistical material prior to that date is untabu- 
lated) ; there were 48 cases involving negligence in automobile acci- 
dents in 1933-34, 37 in 1934-35, 35 in 1935-36, 46 in 1936-37, and 
42 in 1937-38. A normal flux in case subject-matter may account for 
the increase, but the number of appeals in this field remains a matter 
of concern and challenge to those interested in reducing the quantity 
of appellate work and the burden thereof. The increase in adminis- 
trative law cases and corresponding drop in the Master and Servant 
classification is possibly due to a different viewpoint on the part of 
the compiler. Classification for purposes of Tables III and IV often 
becomes arbitrary. Each case is listed only once even though it may 
deal with several points of law. 
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TABLE I 


DisposaAL OF LITIGATION* 
Affirmed on hearing” 


163 





Affirmed and cause remanded for further proceedings 





Affirmed in part, reversed in part 





Modified and as modified affirmed 





Reversed in part, modified in part, and as modified, affirmed 





Modified and dismissed without prejudice 





Modified unless plaintiff elects a new trial 





New trial optional with the defendant 





Reversed on hearing 





Reversed on rehearing 





Reversed on motion for rehearing ..... 





Modified on motion for rehearing 





Application to bring original action denied 





Demurrer to original action sustained 





Writ issued as prayed 





Writ of habeas corpus denied ...... 





Writ of mandamus denied. ..................000 








Writ of prohibition denied 


15 


-_ 
N 
eo Ww 


no OF WON NS eS 





Continued 





Continued by stipulation ...... 





Dismissed on motion 





Dismissed by stipulation 





Judgment reversed for non-appearance of respondent (Rule 32) ............+ 


Judgment affirmed on motion of respondent (Rule 32) 





Appeal dismissed for want of prosecution (Rule 31) 


w& 
un 








License to practice law revoked or suspended 


Resignation of attorney accepted and name stricken from roll .............0. 


Total 


seeeeeeeeeoes 











* This table shows the disposition of the 437 cases comprising the August 1938 
and January 1939 terms. Each case is listed once. Motions for rehearing are not 


included. 
» Includes cases affirmed without opinion under rule 64. 
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TABLE II 


Disposition Upon REVERSAL OR ParTIAL REVERSAL 
Affirmed in part, reversed in part 9 
Modified and as modified affirmed 15 
Reversed in part, modified in part and as modified affirmed 
Remanded with directions for/to:* 































































































Further proceedings by Industrial Commission 1 
Affirm order of Industrial Commission 2 
Set aside award of Industrial Commission 3 
Enter order confirming order of Department of Ag. & Markets ............se0000 1 
Dismiss application for Unemployment benefits 1 
Set aside or vacate order appealed from 3 
Overrule demurrer to complaint or answer 1 
Sustain demurrer to complaint or answer 6 
New trial 22 
New trial or let smaller judgment be rendered 2 
New trial at option of defendant 1 
Dismiss complaint, petition or claim 35 
Dismiss the counterclaim 
Dismiss the cross complaint 1 
Direct a verdict for defendant 1 
Further proceedings according to law 12 
Further proceedings in accordance with opinion 19 
Enter judgment in accordance with opinion 19 
Enter judgment for plaintiff 10 
Issue peremptory writ of mandamus 1 
Distribute proceeds of the estate 1 
Discharge the defendant 2 
Vacate order denying probate of a will 2 
Enter judgment disallowing claim 2 
Modified and dismissed without prejudice 1 
Dismiss complaint on merits 2 
Enter judgment setting aside the order and for further 

proceedings according to law 1 
Affirm judgment of civil court 1 
New trial or make such disposition of the matter as the 

trial court may determine 1 

Total ...... 183 








*In some cases two or more distinct directions are given. Every such 
direction is included in this compilation. 
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TABLE III 


Toricat ANALysIs oF Dectsions* 
Decisions Memorandum 













































































with Decisions and 

Opinions Connected Cases Total 

Administrative Law ..........cccssesss+ 8 10 18 
Agency 1 
Attorney and Client ...................... : 2 
Banks and Banking ................000 S  -» tee 5 
Bastards - °) Seeee 2 
Bills and Notes ...........ccssscssseseeesers : a 2 
Business Wrongs ...........:eessssesseseees ee 1 
I siccsecsiiass ccstssncnscgationnsen :.. ) == 1 
COMME CE TWIG cnccsnsccsccccscsosssccsss St - © as 1 
Constitutional Law uu... 7 1 8 
Contracts 7 2 9 
Corporations ; | 3 
Creditors Rights ..............:sessseee 8 2 10 
Criminal Law “’ =.  @ae 14 
Damages 3 2 5 
RID sctctaesscnccesntiachsvcteasendessiciande 2 |) sees 2 
Equity 5 1 6 
Evidence eS -- »= =e 2 
Exemptions | 2 
Guardians 1 1 2 
Insurance ii 11 1 12 
Master and Servant .............cs00 9 1 10 
Mortgages 8 3 11 
Municipal Corporations ee 19 
Negligence (Auto) 33 23 56 
Negligence (Other) 6 8 14 
Officers =  ——— ia 2 
Paupers + 1 5 
Personal Property  ....co....scsccsssssseee ee 1 
RS. ascisictsisbapienbaamlnnianasaasaansniccss e aig 4 
Practice and Procedure ................ 28 3 31 
Probate 20 8 28 
PU TID csssesscsctcesescsccsssseeaess ee 4 
Real Property 15 2 17 
Religious Societies .............ssss0+ :- —s iis 1 
Sales 5 eli 3 
Statutory Construction — 7 1 8 
GREE COMBEREEE cicscescccsssctscccscssesese .- ee 1 
Taxation GS # #} §§ ‘agen 6 
Torts 9 2 11 
Trusts ne 7 
Totals 275 72 347 








* Cases in which there was a motion for rehearing are listed but once. 





16 WISCONSIN LAW REVIEW [Vol. 1940 


TABLE IV 
Topicat ANALysIs OF OPINiIons* 





















































ae Ss 8s ee SE 
= a <s <s ro) wer} O 
;, ¢- £§ & BS 8 
@6e606e68 8286 
Administrative Law ................ as 3 2 inti 1 1 1 ‘i 
Agency ein 1 
Attorney and Client ............... 1 ute a 
Banks and Banking ................ 2 1 1 1 
Bastards as = iene sie 1 pu 1 
Bills and Notes ..........:cssccssseess ‘oii ‘nie ne 2 - 
Business Wrongs... ane ons ine vidi ‘ih 1 
I —ansatectistseanicnincnericnee ste bu ro nin esi ‘ia 1 
Conflicts of Laws ............c:000 1 a ™ 
Constitutional Law ................ 2 — 1 nee 1 2 aw 1 
Contracts 1 1 2 2 je 1 
CORPOTREIORS — cncccsccrseessccsscrcrscse acs sé 1 ‘sis 1 inne 1 
Creditors Rights 0... ie 1 ai 2 4 1 
Damages vn 1 1 poe ta 1 er 
NE BOP canicstisnnscnsesasiccrsee 2 3 3 2 1 one 3 
Elections nls si pre ae 1 1 
Equity sien 3 pon pam 1 1 
IID, scicnisnininsomnincintensens ‘ith ate jas din ane 1 1 
Evidence 1 je “an 
Guardians sain dies 1 ais ‘ie 
Insurance 2 5 sie 2 2 ans om 
Master and Servant ................ me 1 2 1 1 1 3 
MN hsncinncscnanntntatiotinseien ‘a . 1 1 2 2 2 
Municipal Corporations ........ is 5 2 3 5 sta 3 1 
Negligence (Auto)  ........sccse 1 6 7 3 6 6 4 
Negligence (Other) .............. 1 ne 1 1 1 2 
Officers aie 1 wets sai ee 1 
Paupers 1 1 2 
Personal Property. ...........s0-sse0 aie 1 si 
Persons ses ial 2 ote 1 ihn 
Practice and Procedure .......... 3 4 4 2 7 5 2 1 
Probate 1 4 2 6 2 2 3 
Quasi Contracts ..........scseee ies aes ~— nie 1 te 
Public Utilities ..............0c.s0000 1 ats “on 1 eat 1 1 
Real Property  .......ssv-sssseseesesees 2 vor 2 1 2 4 4 
Religious Societies ............0..+. si 1 en “ 
Statutory Construction. .......... 2 1 i ssi 1 2 1 
Taxation 1 1 1 ies 1 2 
Torts 1 2 2 1 1 2 
Trusts 1 2 2 2 
IID sasisisicsindansas 27 46 44 33 44 39 39 3 





* Dissenting opinions are not included in this table. 
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TABLE V 
DIssENTS 
Concurrence in 
Dissenting Opin- 
With Without ion Written by 
Opinion Opinion Other Justice Total 
Rosenberry, C. J. .... 2 1 desi 3 
I, Bs secsacesernicianes 7 1 1 9 
I I saitaccstaidicasdcien 1 & 1 10 
DONS, J. oiccssisesess 4 3 5 12 
Wickhem, J. .............. 1 2 1 
BS, Be sstassasscrssssnas 1 2 ine 3 
NE, Bs. Sncsiniciciecen 1 1 2 
Totals ...... 16 18 9 43 
TABLE VI 
DIsPosITION OF APPLICATIONS FOR REHEARING 
Motion for rehearing 
I I I 05d sca ule sutedskdednapnsa Munins nd enadeeaadopilabsiatiis 49 
Me I I i eissinstssnscicasnisscetiancssusnasinnenteeibicsassianestanesosnsckiaabiencwasssestiaiel 20 
Granted, and former mandate vacated or amended 1 
Denied, but former mandate vacated or amended saan 
TO saiicsictntipses nines 72 





II. 
BANKING AND NEGOTIABLE INSTRUMENTS 
Jacos H. BeuscHER 


The four cases in the field of banks and banking to be discussed 
all have to do with the superadded liability of bank stockholders. 

The first and most important of the four is Cleary v. Boyle.* In 
that case the banking commissioner accrued the statutory liability by 
taking possession of the bank, after the death of a stockholder and 
after the time fixed by the court for the filing of claims against his 
estate.2 Under Section 313.24 then in force, but subsequently re- 
pealed,* it was made possible for a claimant whose claim accrued after 
the time fixed for filing nevertheless to file the claim against the 





* 230 Wis. 583, 284 N.W. 506 (1939). 

?The opinion as reported contains an obvious error. The bank was taken 
over on August 5, 1930, and not on August 5, 1929, as stated. See printed case. 
The time for filing claims expired August 9, 1929. 

* Wis. Laws 1933, c. 190, §25. 
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estate at any time within one year after its accrual. The banking com- 
mission did not file within the year, but instead brought a circuit court 
action against the executor almost six years after the accrual, while 
assets still remained in the executor’s hands. It was held that the one 
year statute did not bar the claim, and that it could be enforced against 
the executor out of assets in his hands. 

In order to get at the full implications of the case it is necessary 
to refer briefly to Banking Commission v. Muzik,* which is harshly 
treated, but not expressly overruled, by the principal case. The Muzik 
case dealt with a stockholder’s liability claim which accrued before 
the death of the stockholder. It was held that failure to file such a 
claim within the time fixed by the court, under our statute of non- 
claim operated to bar enforcement of the claim. The court in that 
case was careful to distinguish between accrual before and accrual 
after the death of the stockholder for reasons which can only become 
apparent from the following review of statutory history. 


In 18995 the only remedy available to enforce the liability of 
stockholders was a general creditors’ bill in equity to compel pro rata 
contributions from the stockholders, all of whom were made defend- 
ants. The county court could not handle such a proceeding since it 
lacked authority to bring in all the stockholders, and in order to take 
care of claims against deceased stockholders the then Section 3824, 
now Section 287.17, was amended in 1899® so as to permit an action 
against an executor or administrator in circuit court “to enforce 
liability of stockholders”. This statute also applied to “other actions 
in which the county court cannot afford a remedy as adequate, com- 
plete, prompt, or efficient as the circuit court”, and this catch-all pro- 
vision clearly evidences the legislative intention. Then in 1903 and 
19157 the banking code was amended to make the stockholders’ lia- 
bility enforcible against each stockholder in an individual action at 
law. 

In the Muzik case the court indicated that these banking code 
amendments in effect impliedly amended Section 287.17 so as to 
bar an action against a deceased stockholder’s representative where 





*216 Wis. 596, 257 N.W. 174 (1935). 
*See Gianella v. Bigelow, 96 Wis. 185, 71 N.W. 111 (1897) and discussion in 
Banking Commission v. Muzik, 216 Wis. 596, 598, 257 N.W. 174, 175 (1935). This 
is still true of the super-added liability of stockholders in non-banking corporations 
See Kreutzer v. Gallagher, 229 Wis. 273, 282 N.W. 22 (1938), discussed under 
Remedies in this issue of the Review. 
* Wis. Laws 1899, c. 5. 
* Wis. Laws 1903, c. 234; Wis. Laws 1915, c. 168. 
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the claim accrued before death because a claim could now be filed in 
the individual’s estate, thus making the county court remedy as 
“adequate, complete, prompt or efficient” as a circuit court action. 
The court did, however, suggest by way of dictum, that where the 
liability accrued after the stockholder’s death, Section 287.17 still op- 
erated to permit a circuit court suit, apparently on the assumption 
that there was no adequate remedy in county court. 

But in Cleary v. Boyle there was involved a statute which pro- 
vided a county court remedy identical in character with the remedy 
held adequate in the Muzik case. Clearly, the banking commissioner 
under Section 313.24 could have filed a claim in the deceased’s es- 
tate at any time within a year after accrual of the claim, and all 
during this period assets were available out of which the claim could 
have been satisfied. And yet the court concluded that a circuit court 
action against the personal representative would nevertheless also lie. 

Had this conclusion been reached in a case which arose after 
the repeal of Section 313.24, it would be easier to justify. Since the 
repeal of that statute, contingent as well as matured claims are to be 
filed against a deceased’s estate within the time fixed by the court.§ 
Unless a circuit court action were now permitted in the kind of 
situation involved in the Boyle case, the banking commission, in order 
to insure collection of bank stock liability claims, would have to file 
a contingent claim every time a stockholder of a going bank died. 

The conclusion of the Boyle case was reached, not on the basis 
of a reinterpretation of Section 287.17, but on a new construction of 
Section 221.42. This section provides in part: “But persons holding 
stock as executors, administrators . . . shall not be personally liable 
as stockholders, but the assets or funds in their hands constituting 
the trust shall be liable to the same extent as the testator, intes- 
tate, . . . would be, if living . . . ” The court indicates that this 
statute was borrowed from the National Banking Act which was 
construed, prior to the adoption of Section 221.42, to permit an 
action against the executor or administrator while funds were still 
in his hands. In none of the cases cited for this proposition did the 
liability accrue before the death of the stockholder. Further, the cases 
cited are in conflict as to whether the National Banking Act was in- 
tended (1) actually to make the personal representative a stock- 
holder and free the claim from ordinary probate statutes of limita- 





*See Wis. Stat. (1937) $313.22. 








14 WISCONSIN LAW REVIEW [Vol. 1940 


tion,® or (2) simply to “protect persons who hold stock in a repre- 
sentative capacity from any personal liability.”1° The Wisconsin 
court in our principal case indicates that (1) is the correct inter- 
pretation. 

But it does not follow from all this that the Muzik case is now 
for practical purposes overruled. If A transfers bank stock on which 
the superadded liability has already accrued to B, A continues liable 
and B does not become liable (unless, of course, he expressly assumes 
and agrees to pay).!! So, if the liability accrues before A’s death, 
and the stock then passes to B, A’s personal representative, as owner 
in law of the stock, the assets in B’s hands should not be subjected 
to liability on the theory that the personal representative is a stock- 
holder. The only basis on which the estate can be held liable is that 
the superadded liability is an ordinary claim against the estate. It 
follows that this claim, like any claim, must be filed within the time 
fixed or be forever barred.1* 

Two other stockholder liability cases involved the question of 
whether or not the defendants were stockholders. Banking Com- 
mission v. Hamilton’ turns upon this question: Did the defendant, 
after reaching his majority, ratify a transfer of bank stock from 
the estate of his father, made to him while still a minor? The bank 
closed while the defendant was still a minor. He failed to reject the 





* Parker v. Robinson, 71 Fed. 256 (C.C.A. Ist, 1895). Personal representa- 
tive is “in law the owner of the stock”. In Zimmerman v. Carpenter, 84 Fed. 
747 (C.C.S.D. 1898), the court argues that since personal representative is made 
liable to the same extent as deceased, probate statutes of limitation have no 
application. This seems clearly erroneous since these words were included in the 
statute to indicate that the claim for superadded liability was to survive the 
death of the stockholder. See Richmond v. Irons, 121 U.S. 27, 55, 7 Sup. Ct. 788, 
801 (1887). 

*Trons v. Manufacturers’ National Bank, 21 Fed. 197 (N.D. Ill. 1884). 
Also cited in the Boyle case is Wickham v. Hull, 60 Fed. 326 (N.D. Iowa 1894), 
where the court expressly refused to pass on the applicability of the probate 
statutes of limitation and relegated the question to the probate court for decision; 
and Baker v. Beach, 85 Fed. 836 (Wash. 1898), which clearly has no applica- 
tion on its facts. 

* State ex rel. Squire v. Harris, 59 Ohio App. 165, 17 N.E. (2d) 425 (1938); 
Broderick v. Aaron, 268 N.Y. 260, 197 N.E. 274 (1935). At least this is true 
so long as the bank does not resume business on the original basis. Cf. Andrew 
v. Peoples’ State Bank of Humboldt, 211 Iowa 649, 654, 234 N.W. 542, 546 (1931). 

Cf. Schafer v. Sell, 220 Wis. 112, 115, 264 N.W. 620, 621 (1936), where the 
court says of §221.42: “The statute warrants the conclusion that a personal 
representative either does not need to be a stockholder in order to be subject to 
a liability to the extent of this available assets, or, which amounts to the same 
thing, that he is one by reason of his legal identification with deceased.” Italics 
supplied. The court did not have before it the point made in the text. 

3229 Wis. 89, 281 N.W. 693 (1938). 
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stock for more than three years after reaching his majority and 
then rejected it only when action had been commenced. The court 
held that he had not ratified the transaction, that he could still reject 
the stock since there was no evidence to indicate that he knew the 
stock was in his name until just before he rejected. 

In Banking Commission v. Gribble’* a woman died owning bank 
stock in her own name. There was no probate proceeding, and her 
husband simply possessed himself of the stock certificate and of a 
new certificate subsequently issued for the old in the deceased wife’s 
name. The husband once collected a dividend on the stock and con- 
verted it to his own use. The court said it was clear as crystal that 
no cause of action existed against the estate of the husband, since he 
never became a stockholder. His estate might be liable to his wife’s 
estate for conversion, but the only recourse of the banking com- 
mission was to cause the wife’s estate to be probated and to file a 
claim against it. The lesson here seems to be that one can “convert” 
stock to his own use and still not become a stockholder, even for 
purposes of having the statutory liability enforced against him. 
Quaere: if the husband’s actions had led creditors of the bank to 
believe that he was a stockholder, would his estate then have been 
estopped from setting up the defense which was successful in the 
instant case? 

Finally, in Banking Commission v. Prudential Investment Co.,'* 
two bank stock liability questions were decided by the court. First, 
it was held that an attempted modification of the statutory voluntary 
assessment plan by a so-called trust fund arrangement was ineffective, 
and the assessments paid into the trust fund could not be deducted 
from the involuntary statutory liability which subsequently accrued. 
Second, the date on which the statutory liability accrued was not 
the day when the banking commission approved a plan of stabil- 
ization, but rather the day on which the banking commission actually 
took possession of the bank. 

The first point seems to be correctly decided since the proceeds 
of the “trust-fund” assessment were at no time segregated and kept 
apart as trust moneys but were at all times mingled with general 
funds of the bank and used in the conduct of its business. The in- 
tention behind the trust fund scheme was to repair impaired capital 
and, by keeping the bank open, perhaps to salvage the stockholders’ 


* 230 Wis. 57, 283 N.W. 362 (1939). 
© 229 Wis. 628, 282 N.W. 40 (1939). 
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investments—all for their benefit. This seems clearly to spell out a 
voluntary assessment, and it is now settled in this state that money 
paid pursuant to such an assessment may not properly be deducted 
from amounts owing for the statutory liability of Section 221.42 
which, unlike the voluntary assessment, is not for the benefit of the 
stockholders, but for the creditors of the bank.1® 

The second pcint would merit some discussion had the court 
stated in greater detail the exact facts involved. Prior to Febru- 
ary 28, 1933, the only way to accrue statutory liability was for the 
banking commissioner to “take possession” of the bank. Just what 
constitutes a “taking of possession”? In Schafer v. Bellin Memorial 
Hospital" it was indicated that a complaint which alleged that the 
bank suspended business and that the commission “took charge of 
said bank for the purpose of having said bank enter into an agreement 
of stabilization and readjustment” sufficiently established a “taking 
of possession” so as to accrue the statutory liability. Just what part 
the commission played in working out the stabilization program for 
the bank in the Prudential Investment case is not stated in the opinion. 
If the commission was in charge of the program during a period 
when the bank had suspended business, the Bellin case is strong 
authority that this is sufficient to accrue the liability. 

Only one negotiable instruments case need be mentioned. In 
Zuelke v. Engel® the court refused to be misled into the entangling 
ambiguities which surround the words “guarantor” and “indorser”. 
Instead, the court goes straight to the contract which the defendants 
signed to decide primarily, not whether they were liable as “guaran- 
tors” or as “indorsers”, but simply whether by the terms of the con- 
tract the defendants intended to become jointly or only severably 
liable with the maker of a promissory note.1® The defendants’ con- 
tract read: 


“For value received we hereby guarantee the payment of the 
within note at maturity or any time thereafter with interest at the 
rate of 7 per cent per annum [the note rate was only 6 per cent] 
until paid, and agree to pay all cost or expenses paid or incurred 





** In re Plain State Bank, 217 Wis. 257, 258 N.W. 783 (1935); Im re Security 
Savings Bank, 217 Wis. 507, 259 N.W. 426 (1935). 

7219 Wis. 495, 264 N.W. 177 (1935). 

* 229 Wis. 386, 282 N.W. 579 (1938). 

* Compare Bishop v. Genz, 212 Wis. 30, 248 N.W. 771 (1933), where the 
court’s focus in a similar case was not so sharply on the joint or several nature 
of the contract. 
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in collecting the same, waiving demand of payment, protest and 
notice of protest. . . .” 


The complaint alleged payments of interest on the note by maker, 
made at the instruction, direction and request of the defendants, 
within six years before the commencement of the action. It was 
held on demurrer that the contract of the defendants was several, 
that the running of the statute of limitations as to them was not 
affected by payments of the maker, even though they consented to 
or acquiesced in the payments. The court indicated that since there 
was no allegation in the complaint that the defendants made the 
principal debtor their agent to make payments affecting their liability 
on their contract, the demurrer to the complaint should have been 
sustained. Even if the defendants’ contract had been joint with that 
of the maker, payments by the principal debtor would not have 
tolled the statute unless made at the direction or request of the joint 
obligees.?° 


ITI. 
CONSTITUTIONAL LAW 


LEHMAN C. AARONS 
JosepH P. Brazy 


A. Due Process 


Foreshadowed by the decisions of the United States Supreme 
Court in the Morgan Cases,1 our Court held in State ex rel. Madison 
Airport Co. v. Wrabetz,? that the failure of the Industrial Commission 
to read the transcript of evidence taken by the examiners deprived the 
party in interest of due process of law. The imposition of many duties 
upon the Industrial Commission rendering such reading practically 
impossible does not constitute an excuse for a denial of due process. 
As a matter of procedure the denial of due process may be raised in 
the proceeding provided by statute for review of the order of the 
Commission and hence mandamus will not lie. 





See $330.47, Wis. Stat. (1937) as interpreted by Coleman v. Ward, 85 Wis. 
328, 55 N.W. 695 (1893); State Bank of W. Pullman v. Pease, 153 Wis. 9, 139 
N.W. 767 (1913); Bergmann v. Roll, 195 Wis 120, 217 N.W. 746 (1928). 

*298 U.S. 468, 56 Sup. Ct. 906 (1936); 304 USS. 1, 58 Sup. Ct. 773, 58 Sup. 
Ct. 999 (1938). 

7285 N.W. 504 (Wis. 1939). 
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Denial of due process by commissions was raised in a number of 
cases. In Folding Furniture Works v. Wisconsin Labor Relations 
Board,® it was held that an attack upon an order of the Wisconsin 
Labor Relations Board for want of due process must be made in a 
separate proceeding in equity and cannot be made in a statutory pro- 
ceeding for review of an order. The statute limits the jurisdiction of 
the reviewing court to questions determined by the board and the 
board has no jurisdiction to determine questions of due process. 

Wisconsin Power & Light Co. v. Public Service Commission* was 
an action to review an order of the Public Service Commission fixing 
a lump compensation for a municipality’s acquisition of a utility under 
Chapter 197. The failure to break down the lump sum was unsuc- 
cessfully attacked by the utility on the ground that it could not have 
an effective review of the lump award. There was no showing that 
the commission proceeded contrary to law or arrived at an unreason- 
able result. 

In a third case> a compensation carrier was not present at the 
original hearing on the claim of an employee who had mistakenly pro- 
ceeded against the wrong carrier. The former refused an offer of a 
new trial and the imposition of liability upon it in subsequent pro- 
ceedings was held not to deprive it of due process. 

Wisconsin Telephone Co. v. Public Service Commission® involved 
the constitutionality of temporary and final orders reducing rates of 
the Wisconsin Telephone Company. Our statutes do not, as in some 
other states, provide a method by which the utility may recoup its 
losses in the event that a rate temporarily fixed is subsequently de- 
termined to be confiscatory. Inasmuch as the utility is bound to con- 
tinue to render service even though an unreasonable rate is estab- 
lished, it was held that such temporary rate may only be established 
after a formal hearing upon notice, competent evidence and argu- 
ments of counsel. It was held that this utility had not been accorded 
these rights and hence the temporary orders were violative of the 
company’s constitutional rights. 

With reference to the temporary order the court draws a distinc- 
tion between the power of the commission to decrease rates and to 
raise rates. It stated: “Assuming that a rate is higher than a just and 





* 285 N.W. 851, 286 N.W. 875 (Wis. 1939). 

* 286 N.W. 581 (Wis. 1939). 

* Maryland Casualty Co. v. Industrial Commission, 230 Wis. 363, 284 N.W. 
36 (1939). 
* 287 N.W. 122 (Wis. 1939). 
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reasonable rate as a matter of law, the public is not deprived of its 
property because it has an option to accept or decline the services.””7 
It may be argued with some force that this option is more theoretical 
than real and that the public should be entitled to a full formal hear- 
ing before rates are raised, just as the utility is entitled to such hear- 
ing before a temporary reduction. 

Section 41.16 provides that any person over fourteen years of age 
residing in a municipality not having a vocational school may, with the 
approval of the board of vocational education of another munici- 
pality which maintains a vocational school, attend such latter school. 
Section 41.19 authorizes the board of vocational education of the 
latter school to charge tuition to non-resident pupils and makes the 
municipality where such pupil resides liable for the tuition. In City of 
Manitowoc v. Town of Manitowoc Rapids® it was held that Article 
X, Section 3, of the Wisconsin Constitution which requires the legis- 
lature to provide for establishment of free district schools was not 
violated by the statutory provisions, since the latter under our system 
of government was not a grant of power but a limitation thereon con- 
taining no implied prohibitions. The court further rejected the con- 
tention of the municipality of the non-resident pupils that it was de- 
prived of due process because it had no discretion on the matter of 
payment under the statutes. It exercised its discretion when it de- 
cided not to support a vocational school of its own. 


B. EguaL ProtTEecTION 


Page v. Milwaukee County® involved the validity of a statute 
authorizing reimbursement of county officers for expenses necessarily 
incurred by them in defending charges brought against them in their 
official capacity. The statute was upheld against an attack that it dis- 
criminated in favor of officers and against employees. The classifi- 
cation was considered proper. 

Section 203.09 (4) permits boards of fire underwriters to assess 
the cost of maintenance of fire patrols against fire insurance compan- 
ies doing business in the city wherein the board is located. The de- 
fendant, in Milwaukee Board of Fire Underwriters v. Badger Mutual 
Fire Insurance Co.,’° had been refused membership in the plaintiff 
Board because the former was a mutual company. The plaintiff un- 


*Id. at 133. 

*285 N.W. 403 (Wis. 1939). 

* 230 Wis. 331, 283 N.W. 833 (1939). 
* 230 Wis. 60, 283 N.W. 342 (1939). 
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successfully sought to assess the defendant under this statute. Upon 
questionable analogy with Yick Wo v. Hopkins,!! it was held that 
such assessment would be a deprivation of the defendant’s rights 
under the equality clause of the Fourteenth Amendment of the Fed- 
eral Constitution. It was pointed out that a person having no interest 
in the property of the corporation and no voice in its management and 
control cannot be compelled to pay sums of money which might later 
be distributed to others. 

The statute involved in Barth v. Village of Shorewood!2—Sec- 
tion 71.65—required villages having a population of 5,000 or more 
to establish a police and firemen’s pension in the same manner as re- 
quired of cities of the second and third class under Section 62.13. 
Cities of the fourth class are exempt from establishing the pension. It 
was contended that inasmuch as a village and city of the fourth class 
might have the same population, and since there is no substantial 
difference with respect to governmental matters between the two, 
there was no proper basis for classification. After reviewing the rules 
which must be followed in order to comply with the requirement of 
uniformity contained in Section 32, Article IV, of the Wisconsin 
Constitution, it was held that the classification was based upon the 
difference in the form of municipal organization and hence was 
proper. An interesting question was raised as to whether the legisla- 
tion in question arbitrarily created a closed class of villages by virtue 
of its applicability, according to its terms, to persons who were mem- 
bers of the police and fire departments in such villages “at the time 
of the taking effect of this act”. The question was resolved by con- 
struing the act to apply to villages which might later grow to the re- 
quired size. 


C. Civic Liserties 


The validity of Milwaukee’s Handbill Ordinance, previously held 
constitutional in Milwaukee v. Kassen,1® was again reviewed in 
Milwaukee v. Snyder.1* The re-examination into the validity of the 
ordinance was necessitated by an intervening decision of the United 
States Supreme Court, Lovell v. Griffin.15 The federal decision in- 
validated a somewhat similar municipal ordinance on the ground that 





™ 118 U.S. 356, 6 Sup. Ct. 1064 (1886). 
% 229 Wis. 151, 282 N.W. 89 (1938). 

* 203 Wis. 383, 234 N.W. 352 (1931). 
* 230 Wis. 131, 283 N.W. 301 (1939). 

* 303 U.S. 444, 58 Sup. Ct. 666 (1938). 
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it unduly restricted freedom of speech, press, and religion. The Mil- 
waukee ordinance was distinguished on the ground that it was directed 
at the littering of streets under the police power and was valid so long 
as it was not administered in a discriminatory manner or in such a 
way as unreasonably to restrict the rights of citizens.* 


D. DELEGATION OF POWER 


In State ex rel. Zimmerman v. Dammann*® an appropriation bill 
providing “the amount herein appropriated shall not become effective 
or available until released in whole or in part by the emergency 
board,” was held to be an invalid delegation of legislative power be- 
cause of the absence of appropriate standards to guide the emergency 
board in determining when the appropriation should become avail- 
able. 

The attack of improper delegation of power usually involves legis- 
lative power. However, in Holland v. Cedar Grove" it was claimed 
that the judicial power had been improperly delegated. The Town of 
Holland sought to set aside a determination of the Industrial Com- 
mission involving the respective rights of several muncipalities under 
the Poor Relief Laws. In the majority opinion the court sustains 
the validity of the law authorizing the Industrial Commission to hear 
and determine claims thereunder, discarding as surplusage the judi- 
cial attributes vested in the commission by the statute, and holding 
that the sole function of the commission was the determination of two 
questions of fact, i.e., whether relief had been furnished to a poor 
person, and where the poor person had his legal settlement. The dis- 
senting opinion points out that the statute confers all the indicia of 
judicial functions on the commission ; that confining the power to the 





* Subsequent to the writing of this article, the United States Supreme Court 
reversed the Wisconsin court and at the same time invalidated three other muni- 
cipal hand-bill ordinances on the ground that they abridged the freedom of 
speech and of the press protected by the Fourteenth Amendment. The Court per 
Mr. Justice Roberts held that the reason advanced by the state court in up- 
holding such ordinances, namely the prevention of littering of the streets, was 
insufficient to justify invasion of fundamental rights of freedom of speech and 
press. “In every case . . . where legislative abridgment of the rights is asserted, 
the courts should be astute to examine the effect of the challenged legislation. 
Mere legislative preferences or beliefs respecting matters of public convenience 
may well support regulation directed at other personal activities, but be insuffi- 
cient to justify such as diminishes the exercise of rights so vital to the mainten- 
ance of democratic institutions.” Snyder v. Milwaukee, U.S. Sup. Ct., Novem- 
ber 22, 1939. 

*6 229 Wis. 570, 283 N.W. 52 (1938). See Comment, 1939 Wis. L. Rev. 430. 

230 Wis. 177, 282 N.W. 111 (1939). 
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determination of ultimate facts does not make the function non-ju- 
dicial; that while judicial functions are frequently conferred upon 
administrative bodies, this is done only when such functions are in- 
cidental to the administration of a statute which the administrative 
tribunal otherwise enforces ; and that vesting judicial functions of the 
kind here involved upon the Industrial Commission would constitute 
a precedent for imposing non-germane judicial functions upon ad- 
ministrative boards. The dissent is particularly interesting in view of 
the language in the case of State ex rel. Madison Airport Co. v. 
Wrabetz,1® discussed supra, indicating that the Industrial Commis- 
sion is already overburdened. 


E. IMPAIRMENT OF OBLIGATION OF CONTRACT 


A statute which did not concern public health but had as its sole 
purpose keeping cemetery grounds attractive and beautiful could 
not affect pre-existing contracts, it was held in Jn re Blackburn’s 
Estate.'® Esthetic considerations alone are apparently not yet suffi- 
cient to justify the use of police power.?° 

Home Owners’ Loan Corporation v. Robinson”! presented a ques- 
tion of the application of our statutory machinery for compulsory 
mediation of mortgage foreclosure actions to the federal lending 
agency. It was held that the emergency mediation statutes could not 
be made constitutionally applicable to emergency lending agencies 
such as the H. O. L. C. It was further held that the 1937 repeal of 
a provision exempting Federal agencies could not have any retro- 
active effect as to prior loans made by the H. O. L. C. since at the 
time of making the loans the agency had a statutory assurance that it 
was exempt from mediation legislation. 


F. TAXATION 


The validity of the Kline law, Chapter 275, Laws of 1931, was 
sustained in City of Milwaukee v. Taylor?? against the contention that 
it violated the constitutional requirement of uniformity in taxation 
and that in recouping the city treasurer for past outlays it did not 
provide for a general tax. The Court reaffirmed the doctrine of Weeks 





* 285 N.W. 504 (Wis. 1939). 

* 230 Wis. 570, 284 N.W. 491 (1939). 
** But see 11 Amer. Juris. 1039. 

* 285 N.W. 768 (Wis. 1939). 

2229 Wis. 328, 282 N.W. 448 (1938). 
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v. Milwaukee, holding that the uniformity clause did not embrace 
special assessments because they were already distinct and separate 
from general taxes at the time of the adoption of the Constitution. 
The inclusion of past benefits is appropriate so long as they are a part 
of an integrated reasonable plan and are a proper and equitable charge 
against the property assessed. 

Upon authority of Frick v. Pennsylvania,** it was deter- 
mined that there was no denial of due process or equality by fail- 
ure of the Wisconsin Inheritance Tax law to allow a deduction of 
the amount of Federal Estate Tax in determining the net estate, and 
no denial of due process or equality in the administration of the law 
by failure of the Wisconsin Tax Commission to give controlling 
weight to the actual proceeds of a sale of property belonging to the 
estate rather than its value as determined by objective standards.*5 


G. Ricgut To ATTacK CONSTITUTIONALITY 


Several of the rules relating to standing in court were reaffirmed. 
Thus it was held that a person applying for a license under a statute 
could not attack the constitutionality of the statute ; consistency would 
seem to require this result.2® Nor can a party attack a statute as dis- 
criminatory when the alleged discrimination does not in any way 
affect him.?7 


IV. 
CONTRACTS 


Norma GOLDSTEIN 


No entirely new doctrines have been announced in the past year, 
although, as is typical of a year in any field of law, a number of 
modifications and clarifications have taken place. 

Wisconsin’s unusual doctrine which imports to a seal certain at- 
tributes which are no longer recognized in other jurisdictions was 
adhered to.1 A sealed post-nuptial agreement, dividing the husband’s 





10 Wis. *242 (1860). 

* 268 U.S. 473, 45 Sup. Ct. 603 (1925). 

23 In re Nieman’s Estate, 230 Wis. 23, 283 N.W. 452 (1939). 

** Golden Harvest Dairy Co. v. Department of Agriculture and Markets, 286 
N.W. 865 (Wis. 1939); Gagnon v. Department of Agriculture and Markets, 286 
N.W. 549 (Wis. 1939). 

* Jos. Schlitz Brewing Co. v. Milwaukee, 286 N.W. 602 (Wis. 1939). 

Estate of Cortte, 230 Wis. 103, 283 N.W. 336 (1939). 
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property between him and his wife and providing for the sharing 
ot living expenses, was held not vulnerable to attack on grounds of 
a lack of consideration moving from the wife.2 The distinction be- 
tween executory and executed seaied contracts previously announced, 
which permits the showing of lack of consideration only in the case 
of the former, was reiterated. 

Another rule was announced which, although not contra to the 
long-standing Wisconsin seal doctrine,* is somewhat incongruous with 
it. An oral modification of a sealed agreement is now possible by 
the decision in Gutknecht v. C. A. Lawton Co.5 This was not the 
rule at common law because of the dignity that courts of law at- 
tached to the seal. Probably more consistency with the Wisconsin 
attitude toward the seal as consideration would have been achieved 
if the common law rule relative to modification had been adopted. 
However, consistency is not the only virtue in the law and the rule 
adopted permitting modification by parol probably more clearly ap- 
proximates what the average man intends his seal to mean than the 
older doctrine does. 

By implication, two cases’ held, in line with many previous Wis- 
consin decisions, that a modification of an existing contract is possible 
without any new consideration. In both situations, A’s contractual 
obligations were decreased without adding any other obligations to 
those of A, decreasing those of B, or adding to B’s rights. The 
majority of jurisdictions require new consideration for a one-sided 
modification such as this, but this state “imports the consideration” 
of the previous contract into the new agreement.® This doctrine is so 
well-settled that apparently neither counsel nor court attempted to 
reconsider the problem. 





? Ibid. 

*Singer v. General Accident, Fire and Life Insurance Corp., 219 Wis. 508, 
262 N.W. 702 (1935). 

‘Kuener v. Smith, 108 Wis. 549, 84 N.W. 850 (1901); Bibelhausen v. Bibel- 
hausen, 159 Wis. 365, 150 N.W. 516 (1915); Bradley Bank v. Pride, 208 Wis. 134, 
242 N.W. 505 (1932). 

5285 N.W. 411 (Wis. 1939). 

*2 Page, Contracts (2d ed. 1920) §1172. 

* Gutknecht v. C. A. Lawton Co., 285 N.W. 411 (Wis. 1939); Van Dale v. 
Karon, 285 N.W. 781 (Wis. 1939). 

*4 Page, Contracts (2d ed. 1920) §2464. 

® Typical cases are: Brown v. Everhard, 52 Wis. 205, 8 N.W. 725 (1881); 
Ruege v. Gates, 71 Wis. 634, 38 N.W. 181 (1888); Montgomery v. American 
Central Ins. Co., 108 Wis. 146, 84 N.W. 175 (1900); Holly v. First National Bank 
ot Kenosha, 218 Wis. 259, 260 N.W. 429 (1935). 
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Cases involving charitable subscriptions are usually a source of 
many legal problems. The decision in Estate of McCanna’® will 
probably give rise to many more. The court held that the mutual 
promises of subscribers are consideration for each individual sub- 
scriber’s promise, if intended to be such, but that the beneficiary (the 
church) could not enforce the subscription unless it were a party 
to the contract. A subscribed to a certain fund of Z church in con- 
sideration of the mutual promises of other subscribers. The pastor 
of the church signed in acceptance without previous authorization 
by his board. The board failed to ratify before A’s death. The court 
here held that Z church could not collect the amount subscribed from 
4’s administrator because the church was not “a party to the con- 
tract”. , 

The theory which the Wisconsin court seems to adopt here is 
that the contract must necessarily be one between the church and 
each subscriber, the consideration being the mutual promises of the 
other subscribers. Under this theory the church must be a party to 
the contract, and its acceptance is an indispensable element.1! In so 





© 230 Wis 561, 284 N.W. 502 (1939). 

™ Chapter 19 of Page, Contracts (2d ed. 1920) deals with Consideration; 
section 561 discusses the promises of other subscribers if consideration is a sub- 
scription. In this section the different theories entertained by three different groups 
of states are discussed. 

(1) In some states a contract may be enforced only by a party from whom 
the consideration moves. In such states the Church could not enforce the sub- 
scription even if it had been a party to the contract unless some consideration 
moving from the Church could be shown. 

(2) In some states a contract may be enforced by one who is a party to the 
contract even if he does not furnish a consideration; but it cannot be enforced 
by one who is not a party to the contract even if performance was promised 
to him. It is with reference to this group of states that the statement is made 
which the court quotes applying to all three groups: 1 Page, Contracts, (2d ed. 
1920) section 561: “In jurisdictions in which the consideration may move from 
a third person, the mutual promises of the subscribers, if actually intended by 
them as considerations, should be held to be sufficient considerations for the promise 
to pay such subscription to the charitable organization, if such organization, or 
the representative thereof, is a party to such contract. The great weight of author- 
ity is to the effect that if the contract is made between the subscriber and the 
beneficiary, so that the beneficiary is a party to the contract, the beneficiary 
may maintain an action upon such contract in all jurisdictions in which the con- 
sideration need not move from the promisee.” 

(3) In some states a contract may be enforced by one to whom performance 
is promised although he was not a party to the contract and did not furnish the 
consideration. Wisconsin is a member of this group. With reference to this 
group it is said, “If such contract is made between the subscribers and the bene- 
ficiary is not a party thereto the beneficiary may sue upon such contract in 
jurisdictions in which the beneficiary under a contract who is not a party thereto 
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holding, the court seems to have disregarded a long line of Wiscon- 
sin cases which hold that, in Wisconsin, the party to whom perform- 
ance has been promised may enforce the contract although he is not 
a party to the contract and although he did not furnish the consider- 
ation.! 

Another legal theory invoked in some states to uphold subscrip- 
t:on contracts is that the contract is made between the subscribers 
themselves, the consideration being their mutual promises, and the 
church enforcing the contract as a third party beneficiary.1* Had this 
latter theory been adopted, the Wisconsin doctrine of Tweeddale v. 
Tweeddale'* would permit the church as a third party beneficiary to 
acquire rights under the contract without any necessity of its being 
a party to it. 

There seems to be no element in this case which should prevent 
the court from adopting the latter theory, thus enabling the bene- 
ficiary to recover. The idea that the contract is one between the in- 
dividual subscribers is no more divorced from reality than the doc- 
trine that the consideration may be found in the mutual promises of 
the subscribers.15 

Contracts to supply exclusively a buyer’s requirements seem to 
be placed in a class of their own, not subject to the usual rules of 
what constitutes consideration, at least by the implications of the 
recent decision of Pessin v. Fox Head Waukesha Corp.'® Perhaps 
it is fairer to say that the court failed to distinguish between prob- 





may sue...” In states which are members of this group it is very generally 
held that the Church or other beneficiary may enforce the subscription contract. 

The question whether one to whom performance is promised but who is not 
a party to the contract and does not furnish the consideration may enforce the 
contract is not discussed in Chapter 19 but in Chapter 73, sections 2374 et seq. 

™ Tweeddale v. Tweeddale, 116 Wis. 517, 93 N.W. 440 (1903); Smith v. 
Pfluger, 126 Wis. 253, 105 N.W. 476 (1905); Zwietusch v. Becker, 153 Wis. 213, 
140 N.W. 1056 (1913); recent cases enunciating the third-party beneficiary doc- 
trine include: Prudential Insurance Co. v. Clybourn Realty Co., 214 Wis. 409, 
253 N.W. 397 (1934); A. Kiekhefer Co. v. Mass. B. & I. Co., 214 Wis. 133, 252 
N.W. 591 (1934); Holly v. First National Bank of Kenosha, 218 Wis. 259, 260 
N.W. 429 (1935). 

*See note 11, supra. 

“116 Wis. 517, 93 N.W. 440 (1903). 

“There was no possibility of invoking in this case another doctrine which 
the courts often used to enforce charitable subscriptions: that money expended 
in reliance on the promise constitutes consideration for it. See Gibbons v. Grinsel, 
79 Wis. 365, 48 N.W. 255 (1891); Evangelish Lutherish St. Martins Gemeinde v. 
Pruess, 140 Wis. 349, 122 N.W. 719 (1909). 

% 230 Wis. 277, 282 N.W. 582 (1939). 
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lems of consideration and damages. This mistake is one which a con- 
siderable minority of courts make.!7 


In the principal case buyer and seller agreed that the seller would 
furnish all the buyer’s requirements and that the buyer would be his 
exclusive agent and would sell to his trade only the seller’s product. 
The buyer’s promise to sell no one else’s product clearly should be 
held sufficient consideration, yet the court calls the agreement “at 
best a continuing offer”. The basis of the decision probably was that 
the buyer’s business was a new one. However, this should not in- 
validate the contract but should affect only the proof of damages. 

This case is significant because previously, in those cases in which 
the Wisconsin court had said there was no “mutuality”, there was 
no such promise to refrain from buying elsewhere as had been made 
in this case.'® In an earlier case, the court even implied a promise 
on the part of the buyer to use due diligence in vending seller’s pro- 
ducts in order to make the contract valid.1® The court had empha- 
sized, however, in previous “requirement” contract cases, the fact 
that the buyer’s business was an established one.?° In invalidating the 
contract in the instant case because this factor was not present, the 
court failed to appreciate that this requirement was a necessary one 
to the proof of damages and not to the validity of the contract, 
when there was a promise on the part of the buyer to refrain from 
purchasing the article in question elsewhere. 

The legality of certain contracts engaged the court’s attention 
twice, but in only one of the cases was the decision of real signifi- 
cance. This was the holding that an heir’s expectancy may be as- 
signed and that the assignment will be recognized in a garnishment 
proceeding against the heir, and the administrator of deceased’s es- 
tate, the assignee being interpleaded.21 At law assignments of an 
heir’s expectancy have uniformly been held unenforceable.2* The 
feeling behind this doctrine was a desire to carry out the ancestor’s 
wishes and to prevent creditors from taking advantage of necessitous 
heirs. Modern equity has recognized these assignments, although 





“1 Page, Contracts (2d ed. 1920) §579. 

* Teipel v. Meyer, 106 Wis. 41, 81 N.W. 982 (1900); Hopkins v. Racine 
Malleable & Wrought Iron Co., 137 Wis. 583, 119 N.W. 301 (1909). 

*W.G. Taylor Co. v. Bannerman, 120 Wis. 189, 97 N.W. 918. (1904). 

2° McCall Co. v. Icks, 107 Wis. 232, 83 N.W. 300 (1900); Excelsior Wrapper 
Co. v. Messinger, 116 Wis. 549, 93 N.W. 459 (1903). 
™ Hofmeister v. Hunter, 230 Wis. 81, 283 N.W. 330 (1939). 
#1 Simes, Future Interests (1936) §234. 
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the basis on which it is done is rather obscure.2* Authorities believe 
that it is something in the nature of specific performance in the case 
of land, and some doctrine analogous to that of Holroyd v. Marshall 
in the case of personalty.?4 

However, the instant case is unusual because the assignment was 
enforced in an action considered to be “at law”, brought by a stranger 
to the assignment.?5 This seems to go further in enforcing these 
contracts than any other jurisdiction. Under a system of code plead- 
ing it is probably correct to do so. If the court feels that the under- 
lying policy reasons back of the common law rule no longer exist, 
there is little reason why the assignments should not be enforced in 
any type of action. It may be desirable to scrutinize these contracts 
for fairness and adequacy of consideration and that, of course, may 
best be done in an equitable action. 

The other type of contract which the court recognized as valid 
for the first time was a post-nuptial agreement in which wife and 
husband agreed to share the family living expenses.2* The fact that 
the contract was a post-nuptial one did not render it invalid because 
of the changed status of women.?7 Nor did the agreement to share liv- 
ing expenses, although the court said that a contract relieving a hus- 
band of his obligation of support would be illegal.?* 

The concept of what constitutes duress has changed materially 
since early common law, and the present tendency is to attach sig- 
nificance to the state of mind of the person threatened rather than 
the act by which he was threatened. In T. F. Pagel Lumber Co. v. 
Webster?® the maker of a note claimed that he was forced to sign 
it by threats to close the company of which he was president and to 
which he owed the money. The threats were made by an agent of a 
bank to which the company owed money. It was held that threats 
to do what the person charged with duress has a legal right to do, 
do not constitute duress.°° 

The case is of significance not so much because of its result but 
because of the language of the opinion. The case cited* was one of 





* Ibid. 
* Ibid. 
* For a comment on the Wisconsin precedents, see Note, 1939 Wis. L. Rev. 

518. 

* Estate of Cortte, 230 Wis. 103, 283 N.W. 336 (1939). 

* Id. at 105, 283 N.W. at 337. 

* Td. at 107, 283 N.W. at 337. 

* 285 N.W. 739 (Wis. 1939). 

*1 Page, Contracts (2d ed. 1920) §481. 
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the earliest state cases dealing with duress, and one which had em- 
phasized the type of threat and the test of a “person of ordinary 
firmness”. The latter was the catchword of the older cases on duress. 
More recent Wisconsin cases have emphasized the psychological 
effect of the threat on the person threatened,®? and the reversion in 
the instant case to the earlier cases and earlier phraseology may show 
a trend away from the newer doctrine. However, the result of the 
case is in harmony with most authority in other jurisdictions, since 
for reasons of policy it is usually held that the threat of a civil suit, 
if made in good faith, cannot be duress.% 

As a result of its holdings as to what constitutes part perform- 
ance, the Wisconsin court refused to allow specific performance of 
an oral contract to make a will devising realty to one who performed 
personal services.*4 This case has been fully commented upon in an 
earlier issue of the Review.*® 

Under the section of the Statute of Frauds relating to “contracts 
to answer for the debt of another”, a promise which is primarily 
for the promisor’s business advantage need not be in writing al- 
though the promisor incidentally undertakes another’s debt. This 
was decided in Estate of Williams,®* in which the mortgagee promised 
to pay for a well dug on the mortgaged land by order of the mort- 
gagor. 

Numerous theories have been put forth by the courts in order to 
determine what constitutes “answering for the debt of another”.8? 
The Wisconsin court here adopts the test of the Restatement,* which 
holds that the contract is outside the statute if made for the business 
advantage of the promisor. 

A request to render professional services to a third person does 
not necessarily imply a promise to pay for those services if the parties 
are not in a legal relation to one another. However, other circum- 
stances may establish an intention to pay, and the question is a fac- 





"York v. Hinkle, 80 Wis. 624, 50 N.W. 895 (1891). 

“Galusha v. Sherman, 105 Wis. 263, 81 N.W. 495 (1900); Batavian Bank 
v. North, 114 Wis. 637, 90 N.W. 1016 (1902.) 

* 1 Page, Contracts (2d ed. 1920) §490. For an interesting discussion of threats 
of criminal prosecution as constituting duress see Note, 1939 Wis. L. Rev. 436. 

“ Kessler v. Olen, 228 Wis. 662, 280 N.W. 352 (1938). 

* Note, 1939 Wis. L. Rev. 128. 

* 230 Wis. 344, 283 N.W. 805 (1939). 
2 Page, Contracts (2d ed. 1920) §1224 et seq. 
* Restatement, Contracts (1932) §184. 
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tual one in each case.*® Andrew v. Brecker*® concerned an employer’s 
request for services of a physician to his employee, and one of the 
facts to be considered in such a situation might well be whether the 
employer was liable under the Workmen’s Compensation Law of 
the particular jurisdiction. If he were, it would seem that a promise 
more readily could be implied. In the instant case the employer had 
visited the employee in the hospital, made out several checks to physi- 
cian, and then disclaimed responsibility. He was held liable on an 
implied promise. 

Federal Corporation v. Radtke* raised an interesting problem 
of quasi contracts. A note was given, to be paid in installments, for 
the purchase of a car. The payee altered the note materially, but the 
maker continued payments until he knew of the alteration. Payee 
brought an action for the remainder, and the maker counterclaimed 
for the amount he had paid after, but before he knew of, the al- 
teration. The court held that he could not recover on his counterclaim 
since it would be inequitable to allow him to keep the car and get 
the money also. 

No analogous case has been found, and all the alteration cases 
which state that the instrument is absolutely void arise in actions 
against the maker.4? The problem seems to be one of the relative 
weight of conflicting policies—is it more important to discourage 
alteration or to prevent a man from getting something for nothing? 
It seems to the writer that the former is by far the more important 
policy. The quasi contracts cases which repeat the doctrine that any 
retention of money paid under mistake of fact must be inequitable 
are not cases of fraudulent practices,4* and that element should 
equalize the “inequity” which may be present here. 


V 


CRIMINAL LAW 
Frank A. Ross 


A. CONSTITUTIONAL RIGHTS 


In view of the many years that Wisconsin has been operating 
under a constitutional provision assuring to the accused in all crim- 





* 3 Page, Contracts (2d ed. 1920) $1441. 

“229 Wis. 526, 282 N.W. 609 (1938). 

“229 Wis. 231, 281 N.W. 921 (1938); 1939 Wis. L. Rev. 457. 

“ Morley-Murphy Co. v. Van Vreede, 223 Wis. 1, 269 N.W. 664 (1936), 
is a typical case. 

“County of Sheboygan v. City of Sheboygan, 209 Wis. 425, 245 N.W. 87 
(1932) ; Dunnebacke Co. v. Pittman, 216 Wis. 305, 257 N.W. 30 (1934). 
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inal prosecutions the right to a trial by jury, it is surprising to find 
the court confronted with a case involving the proper interpretation 
of the words “criminal prosecutions”. 

In State v. Slowe? the court rejected the contention that the term 
“criminal prosecution” referred to prosecution for a felony alone. In 
that case, the court gave general application to the constitutional pro- 
vision and specifically declared that it applied as well to misdemean- 
ors as to felonies and reversed a conviction after court trial for a 
violation of the game laws. Pointing out that the discussion was per- 
haps not necessary to a decision of the case, in view of the plain dic- 
tates of Section 361.10 providing for jury trials in justice court and 
Section 357.01 providing for jury trials in circuit court, the court 
nevertheless discussed the constitutional question and decided to 
follow earlier decisions holding to the view that while under the 
constitution of some states, misdemeanors are not crimes within the 
meaning of such a provision, still in Wisconsin a crime shall be con- 
strued to include any breach of a law established for the protection 
oi the public, as distinguished from an infringement of mere private 
rights. 

In State v. Wiedenfeld* the familiar rule that venue must be 
proved by the state beyond any reasonable doubt is again reiterated 
and Wisconsin still stands with the other twenty-six states so holding. 
The state may, as a matter of evidence, however, be aided by pre- 
sumptions or otherwise. Thus, in another case* the court, in finding 
venue to have been proved, took judicial notice that the office of the 
Secretary of the Public Service Commission was in Madison. 

In Liskowitz v. The State® the court held that the jury was prop- 
erly drawn from the entire county in a prosecution properly laid and 
tried in the circuit court under a constitutional provision entitling the 
accused to a trial by a jury of “the county or district” where the offense 
was committed,® although the county was divided into two municipal 
court districts and the municipal court also had jurisdiction of the 
offense. The court declared that had the prosecution been laid in the 
municipal court, the jury should have been selected from the district 
within the court’s territorial jurisdiction, but that the trial being in 








* Wis. Const. art. I, §7 
7230 Wis. 406, 284 N.W. 4 (1939). 

*229 Wis. 563, 282 N.W. 621 (1938). 

*State ex rel. Dinneen v. Larson, 284 N.W. 21, 286 N.W. 41 (Wis. 1939). 
*229 Wis. 636, 282 N.W. 103 (1939). 

* Wis. Const. art. I, §7. 
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circuit court, the entire county is the “district wherein the offense 
shall have been committed”’.? 

State v. Brockman® presented an occasion to review fundamen- 
tal principles dealing with the application of the constitutional pro- 
hibition against unreasonable search and seizures.® The court de- 
clared that the terms “cause” and “reasonable cause” required by 
statute for the issuance of search warrants mean “probable cause” 
within the constitutional provision. Evidence of an applicant for a 
search warrant who had detected odor of fermenting mash coming 
from defendant’s dwelling supported the magistrate’s finding of 
probable cause and justified the issuance of the warrant, and a search 
thereafter conducted was not unreasonable within the constitutional 
prohibition. It was pointed out that the search if made without 
warrant based upon identified odors alone, could not be justified on 
the theory that a crime was being committed in the presence of a 
police officer and unless made as an incident to and following an 
arrest lawfully made, would be unreasonable within the constitu- 
tional prohibition. 

The court declared specifically, however, that evidence which is 
insufficient to justify an officer’s conclusion that there is probable 
cause to believe that a crime is being committed in his presence, may 
nevertheless be sufficient to entitle a magistrate to find probable cause 
and so permit the issuance of a search warrant. This would indicate 
that the court is distinguishing between facts learned through the 
sense of smell and facts learned through the sense of sight because 
in an earlier case!® a search without a warrant by a police officer 
who had observed certain suggestive occurences through the windows 
of a dwelling was sustained. 


B. PRocEDURE IN CRIMINAL CASES 


In Peloquin v. Hibner' (an action for false arrest), the court 
reiterated the familiar rule that officers may arrest without warrant 
if they have reasonable grounds to believe that a felony is being com- 
mitted and that the person arrested has participated in such felony. 
The court discusses the meaning of the term “arrest” and concludes 
that any taking or detention of the person by an act that indicates an 





"To the same effect, see State v. Martin, 229 Wis. 644, 282 N.W. 107 (1939). 
* 283 N.W. 338 (Wis. 1939). 

* U.S. Const. Fourth Amendment; Wis. Const. art. I, §3. 

* Edwards v. The State, 190 Wis. 229, 208 N.W. 876 (1926). 

“285 N.W. 380 (Wis. 1939). 
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attempt to take into custody and subject the person arrested to the 
actual control and will of the person making the arrest, is an arrest. 
The case is of special interest because while the court reiterates the 
rule that the arresting officer must take the prisoner before a magis- 
trate forthwith after the arrest, the court points out that “forthwith” 
means as soon as circumstances reasonably permit and without un- 
reasonable delay, and then concludes that the reasonableness or un- 
reasonableness of the period of detention must be determined from 
the circumstances in each case. In this case the arresting officers were 
entitled, as a matter of law, to a reasonable time after the first op- 
portunity to examine the persons arrested within which to determine 
whether to make formal complaint or release from custody, and the 
court sustains as reasonable, detention for a period in excess of 
thirty-six hours. 

In Liskowitz v. The State’ the court declared that while Sec- 
tion 355.33 authorizing the use of statutory language in the indict- 
ment modifies the old rule that every circumstance necessary to an 
exact description of the offense created by statute must be critically 
set forth in the indictment, nevertheless, an indictment or informa- 
tion must inform the accused of what particular offense it is claimed 
is committed and a statement in statutory language is sufficient only 
whenever enough is stated in connection with the use of such lan- 
guage to inform the accused of the particular act or violation 
claimed.1% 

In two cases, the court granted a new trial in the interests of 
justice, pursuant to Section 251.09. In the first of these cases,1* a 
bastardy case, the court granted a new trial where the judgment 
was based solely upon the testimony of the complaining witness who 
had given false testimony in the preliminary hearing, where the testi- 
mony contained elements of improbability, and where a blood test 
though inadmissible for technical reasons pointed to the defendant’s 
innocence. In the second case,!5 one of statutory rape, the court 
acted primarily because of the severity of the sentence and the im- 
proper conduct of counsel at the trial. 

In Petition of Salen’® an attack was made upon the manner in 
which the grand jury had been selected. Action of the commissioners 





12229 Wis. 636, 282 N.W. 103 (1939). 

7 See also Unger v. The State, 284 N.W. 18 (Wis. 1939). 
“ Euclide v. The State, 286 N.W. 3 (Wis. 1939). 

* State v. Richter, 286 N.W. 533 (Wis. 1939). 

** 286 N.W. 5 (Wis.°1939). 














34 WISCONSIN LAW REVIEW ~" [Vol. 1940 
in excluding women from the grand jury was held to be iettproper, 
but the court further held that the irregularity did not invalidate the 
indictment returned by the grand jury in the absence of a showing 
that the accused had been treated unfairly or had been prejudiced. 


C. SusBsTANTIVE CRIMINAL Law 


Four cases in this classification are of special interest. In State 
v. Evans'" one of several cases growing out of a grand jury investi- 
gation of vice conditions in Waukesha County,!® the court defined 
perjury as “the corrupt and wilful attempt to mislead as to a mate- 
rial fact under investigation”. The generic conception of perjury does 
not include all of the various species of deceit, nor is a false state- 
ment under oath always perjury. To constitute perjury, testimony 
given must not only be false, but must be made knowingly and wil- 
fully and for a wilful and corrupt purpose. 

State v. Martin’® is the first Wisconsin ruling that a conmmon law 
conspiracy may be established by evidence of a conspiracy to commit 
a statutory crime (in this case, maintenance of gambling devices). 
The court also holds that a conviction for maintaining slot machines 
under the statute does not preclude a prosecution for a common law 
conspiracy. The court again follows the rule of Morey v. Common- 
wealth :?° that a conviction or an acquittal upon one indictment is 
nu bar to a subsequent conviction upon another where, to establish 
the second offense (here the conspiracy), proof of additional facts, 
not essential to a conviction for the first offense are necessary. 

State ex rel. Cowie v. LaCrosse Theatres Company"! was not a 
criminal action but an action to abate a nuisance. The case is of in- 
terest, however, because the court, holding for the first time that 
theatre bank nights are lotteries, declared that a bank night scheme 
whereby one of the names recorded on theatre registration cards by 
persons who were not required to purchase tickets was drawn by lot 
and the person whose name was drawn, could claim the prize by 
promptly coming forward to the stage, was a lottery. Though the op- 
eration of bank night is a violation of the criminal law, the court 
reaches the conclusion that equity will function to abate the nuisance 








7229 Wis. 405, 282 N.W. 555 (1938). 

* See also Liskowitz v. The State, 229 Wis. 636, 282 N.W. 103 (1939); State 
v. Martin, 229 Wis. 644, 282 N.W. 107 (1939); Petition of Salen, 286 N.W. 5 
(Wis. 1939). 
229 Wis. 644, 282 N.W. 107 (1939). 
* 108 Mass. 433 (1871). 
™286 N.W. 707 (Wis. 1939). 
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and will not refuse to interfere because the acts complained of are 
also criminal. 

In State ex rel. Dinneen v. Larson?? the court was called upon 
to deal with the alleged malfeasance in office of the Secretary of the 
Public Service Commission. It was held that Dinneen’s act in wilfully 
causing certain original letters in the nature of complaints against the 
B. E. Buckman Company, a licensed security dealer under the juris- 
diction of the Commission, to be withdrawn from the files of the Com- 
mission and delivered over to B. E. Buckman & Company was evi- 
dence of malfeasance in office under the provisions of Section 348.29 
sufficient to justify a magistrate in holding Dinneen for trial. The 
court concluded that these complaints were at least prima facie prop- 
erty within the provisions of Section 18.01 (1) constituting every 
officer of the state a legal custodian of all property required by the 
law to be kept, filed, or deposited in his office, and that the action 
of the Secretary was therefore official misconduct and malfeasance in 
office under the provisions of Section 348.29. 


In determining, however, that neither Dinneen nor his acts came 
within the prohibition of Sections 189.16, 189.14 (11) and 348.28, 
the court gave a restricted meaning and effect to these provisions in 
accordance with the general principle that in construing and applying 
statutes claimed to impose a criminal liability the scope of the statute 
will not be extended to other offenses than those that are clearly de- 
scribed and provided for, and if there is a fair doubt as to what 
charge is embraced in the prohibition, the doubt is to be resolved in 
favor of the defendant. The court declared that, under the doctrine 
of ejusdem generis, Section 189.16 providing for the punishment 
of every officer, agent or employee of any issuer and every dealer, 
agent and other person who authorizes or consents to any one of 
a number of described acts in the issuance or the sale of securities 
or commits any fraud in any other respect, and Section 348.28 which 
seeks to punish the commission of certain acts by an officer of the 
state in performing certain other acts in his official capacity but con- 
tains the provision “or do any other act in his official capacity or in 
any public or official service not authorized or required by law” must 
be deemed restricted to persons and acts within the classes enumer- 
ated therein. The court was of the opinion that so restricted, neither 








* 284 N.W. 21, 286 N.W. 41 (Wis. 1939). 
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Dinneen, under the provisions of the first section, nor his acts, under 
the provisions of the second, came within the statutory prohibition. 


VI. 
EMPLOYMENT 


Tuomas R. AMLIE 


A. WorKMEN’s COMPENSATION 


(1) Injuries Arising Out of and In the Course of Employment 


The Wisconsin Supreme Court in Voswinkel v. Industrial Com- 
mission! took the position that a city librarian who made a trip to 
Madison (without first mentioning it to the members of the library 
board) to discuss matters relative to her work, and fell on the floor 
of her hotel during this trip, was performing services growing out 
of and incidental to her employment at the time of the fall so as to 
entitle her to compensation for the injuries sustained.” 

A truck driver guilty of violating a statute? which made it unlaw- 
ful to operate a vehicle on the highway while intoxicated was found 
to be within the course of his employment even though he did not take 
the shortest route between his last place of delivery and place where 
delivery was next to be made; and his surviving parents were granted 
a recovery.* The court cited Continental Baking Company v. Indus- 
trial Commission :5 “If an employee is otherwise within the scope of 
employment, recovery is not defeated because he violated some rule 
or statute.” 

In Employers Mutual Liability Insurance Company v. Industrial 
Commission® the manager of a cooperative oil company was in the 
habit of taking the president of the corporation along with him on 
collection trips during the evening. After such a trip he had taken 





1229 Wis. 589, 282 N.W. 62 (1938). 

* The cases bear out this principle. Federal Rubber Mfg. Co. v. Havolic, 162 
Wis. 341, 156 N.W. 143 (1916); Brienen v. Wisconsin Public Service Co., 166 
Wis. 24, 163 N.W. 182 (1917); Seaman Body Corp. v. Industrial Comm., 202 
Wis. 13, 231 N.W. 251 (1930); Indrebo v. Industrial Comm., 209 Wis. 272, 243 
N.W. 464 (1932). In Milwaukee Electric Ry. & Light Co. v. Industrial Comm., 
212 Wis. 227, 247 N.W. 841 (1933), the court held that as to personal injury 
accidentally sustained, the Wisconsin Statutes (§102.03) did not require that it 
“grow out of” the employment in order to be compensable. 

* Wis. Stat. (1937) §§85.13, 85.81 (3). 

*Gimbel Brothers v. Industrial Comm., 229 Wis. 296, 282 N.W. 78 (1938). 

5222 Wis. 432, 267 N.W. 540 (1936). The rule is stated in Note (1923) 
23 A.L.R. 1164. 

*230 Wis. 670, 284 N.W. 548 (1938). 














rie 





Jan.] WORK OF THE WISCONSIN SUPREME COURT 37 


the president of the company home and was injured in an automobile 
accident on his return. The court here held that taking the president 
of the company home was performing a duty “growing out of and 
incidental to his employment” with regard to the liability of the 
company for compensation, even though there was no express con- 
tract requiring the manager to take the president home. 

In line with the majority rule? is the holding that an injury re- 
sulting from a desire to satisfy personal curiosity is not compensable.® 


(2) Relationship of Employer and Employee 


In Northern Trust Company v. Industrial Commission® an ar- 
rangement existed between the managers of two adjoining farms to 
loan their services to each other. While engaged in work on the ad- 
joining farm, one of the managers was injured. The Wisconsin 
court granted compensation as against the adjoining farm owner. 
The relation of employer and employee exists between special em- 
ployer and borrowed employee when the latter consents to and works 
for a special employer who can control details, manner, and duration 
of work, even where the arrangement is a purely voluntary one not 
requested by the employer.!° 

Pursuant to agreement whereby it received twenty-five dollars 
per call, a town fire department answered a call from a farm in the 
next town. A bystander at the fire was asked by the fire chief to 
assist. The court held that the bystander did not thereby become the 
first town’s employee, because the fire chief was an official with power 
to request assistance!! only in his own town. Consequently, when 
he made a request of a bystander while responding to a fire call in 
another town, he did not in this way bind his own town in such a 
way as to render it liable for compensation for the death of the per- 
son requested to help. “It may well be that under these sections the 
chief had authority to ask Hurley [the bystander] to help in moving 
the hose, but if so, this power was derived not from the town of 
Milton, which had only agreed to send its department and its own 





"Note (1927) 46 A.L.R. 1150. 

* Guenther v. Industrial Comm., 286 N.W. 1 (Wis. 1939). 

*°285 N.W 339 (Wis. 1939). 

In accord with Cayll v. Waukesha Gas and Electric Co., 172 Wis. 554, 179 
N.W. 771 (1920), and Seaman Body Corp. v. Industrial Comm., 204 Wis. 157, 
235 N.W. 433 (1931). See Note (1919) 3 A.L.R. 1181. 

™ Wis. Stat. (1935) §213.095 (1). 








38 WISCONSIN LAW REVIEW [Vol. 1940 


men, but from the town of Harmony, from which the call had 
come.”’!2 


In Employers Mutual Liability Insurance Company v. Industrial 
Commission'® the partnership of Johnson and West had a contract 
with the town of Manchester to haul shale. Terms and conditions 
were fully specified by the town board. The chairman of the adjoining 
town of Brockway agreed to reimburse the town of Manchester for 
half of the expense incurred in work to be done on a joint town- 
line road. An effort to hold the town of Brockway liable under the 
statute holding an employer liable for compensation to the employee 
ef a contractor or subcontractor who is not subject to the act, was 
denied. 


(3) Employees or Independent Contractors 


State ex rel. Cooper v. Baumann‘ follows the well-established 
principle that where the right to control the details of work remains 
with the employer, the relationship of master and servant and not 
that of independent contractor will be sustained.15 The relationship 
which existed between the school board of the city of Milwaukee and 
engineer janitors was that of master and servant, and the status of 
the helpers hired by the engineer janitors but supervised by the board 
was not that of employees of independent contractors but was that 
of employees of the board within the statute requiring selection under 
the classified civil service of all employees of the board other than 
teachers.1® 


(4) Double Damages 


In Hills Dry Goods Company v. Industrial Commission'™ the 
supreme court on the first appeal in a compensation proceeding 
ordered the setting aside of treble compensation, but on the second 
appeal affirmed double compensation; and the court held it proper 
for the Industrial Commission subsequently to order payment in 
gross of both primary and double compensation. 





2 Milton v. Industrial Comm., 230 Wis. 168, 283 N.W. 287 (1939). 

229 Wis. 121, 281 N.W. 679 (1938). 

* 286 N.W. 76 (Wis. 1939). 

% Madix v. Hochgreve Brewing Co., 154 Wis. 448, 143 N.W. 189 (1913); 
Employers Mut. Liability Ins. Co. v. Industrial Comm., 230 Wis. 670, 284 N.W. 
548 (1939). 

* Wis. Stat. (1937) §§16.45-16.76, 16.765. 

7229 Wis. 515, 282 N.W. 612 (1938). 
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(5) Earnings as Basis of Amount of Award 


To determine the compensation to be paid a dance hall inspector, 
the Industrial Commission used the wages of a deputy sheriff of a 
neighboring county as a basis, since the county had never employed 
such an inspector with sufficient regularity to warrant holding his 
earnings reasonably represented an average earning capacity of an 
employee engaged in that type of work.!8 This was done pursuant 
to a judgment of the supreme court affirming an order of the circuit 
court for Dane County, “that the record be remanded to the Indus- 
trial Commission for the purpose of determining compensation under 
par. (c) of sub. (2) of sec. 102.11, Stats.”,1® which read: 


In cases where the foregoing methods of arriving at the aver- 
age annual earnings of the employee cannot reasonably and fairly 
be applied, such average annual earnings shall be taken at such 
sum as, having regard to the previous earnings of the employee, 
and of other employees of the same or most similar class, work- 
ing in the same or most similar employment, in the same or a 
neighboring locality, shall reasonably represent the average annual 
earning capacity of the injured employee at the time of the injury. 


It was here held that the Commission’s award was properly com- 
puted in accordance with the statutory provisions held applicable by 
the previous judgment.?° 


(6) Liability of Insurer 


Under the Wisconsin statutes?! an application for compensation 
must be filed within two years from the time applicant knew or ought 
to have known of the disability. In Maryland Casualty Company v. 
Industrial Commission? the insurer was not discharged from lia- 
bility because claim was not made upon it for compensation within 
two years from the time of applicant’s injury since liability of the 
employer was fixed within the two years. The statute?* was held only 
to require notice to the employer; and the employer being bound, 
its insurer was bound with it. 

The Industrial Commission through an error found the Em- 
ployers Mutual Liability Insurance Company liable as an insurer. The 





*® Shawano v. Industrial Comm., 230 Wis. 165, 283 N.W. 304 (1939). 
* Shawano v. Industrial Comm., 219 Wis. 513, 263 N.W. 590 (1935). 
* Ibid. 

™ Wis. Stat. (1937) §102.12. 

2 230 Wis. 363, 284 N.W. 36 (1939). 

* Wis. Stat. (1937) §102.12. 
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question arose whether the insurer was entitled to reimbursement for 
money it had paid under an interlocutory award on a mistake of fact, 
from the insurer which was rightfully liable. The court held this a 
question of law that could only be decided by a court upon equitable 
considerations and not by the Industrial Commission.2 The Indus- 
trial Commission has no power to try an equitable issue of right for 
reimbursement for money paid under a mistake of fact.?5 It has no 
powers beyond those conferred by the Workmen’s Compensation 
Act, and it is not a court.?® 


(7) Review of Findings and Order of Examiner 


In State ex rel. Madison Airport Company v. Wrabetz et al.?" 
an employer brought action to review an award of the Industrial 
Commission contending that: (a) two examiners separately heard 

- parts of the testimony only and neither heard the whole nor read the 
full report in making findings and order; (b) the Industrial Com- 
mission did not meet as a commission in making the alleged re- 
view; and (c) the Industrial Commission did not read or have 
read to them any transcript of the testimony or exhibits pre- 
sented on the hearings conducted by the examiner. The court 
ruled that the employer was not entitled to a writ of mandamus since 
he had an adequate remedy by subpoena of the Industrial Commis- 
sion’s employees and commissioners themselves to testify regarding 
facts on which relator claimed to be entitled to have defendants 
correct the return made by them. Mandamus was an extraordinary 
remedy available when there was no adequate remedy. If the alleged 
review by the commission was not heard on the evidence in that the 
commissioners failed to read or have read to them a transcript of the 
evidence or address themselves to the evidence, then there was a de- 
nial of the review contemplated by Section 102.18 (2). “The one 
who decides must hear.”?* However, the court says, “It may be well 
to add that the examiners’ alleged acts in joining in findings with- 
out each having heard or read all of the testimony became immaterial 
upon the adoption of their findings and order by the commission as 
its findings and order. That, if valid, would in effect supersede the 





™*Employers Mut. Liability Ins. Co. v. Industrial Comm., 230 Wis. 374, 284 
N.W. 40 (1939). 

* Ibid. 

* Montreal Mining Co. v. Industrial Comm., 225 Wis. 1, 272 N.W. 828 
(1937). 
* 285 N.W. 504 (Wis. 1939). 
* Morgan v. United States, 298 U.S. 468, 481, 56 Sup. Ct. 906, 912 (1936). 
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examiners’ findings and order.” In a subsequent action?® the court 
held plaintiff employer was entitled on the trial of the issues to in- 
troduce proof to establish that the members of the commission in 
their review of the examiners’ findings and order did not read a 
transcript of the testimony taken by the examiners or the stenographic 
notes. Thus, the commission’s action in affirming examiner’s finding 
and order was not based on a review of the evidence submitted as 
required by Section 102.18 (3), and was unlawful, thereby entitling 
plaintiff to vacation of the award on the ground that the commission 
acted in excess of its powers. The same question arose in Kaegi v. 
Industrial Commission®®© with the ruling that a right existed to offer 
proof of the allegation that no review of evidence taken before the 
examiner was made by the commission on petition for review of find- 
ings and order made by an examiner ; and that action of the industrial 
commission in reviewing the findings and order must be based on 
a review of the evidence submitted. It is obvious that great restric- 
tions will be placed on quasi-judicial administrative bodies if the 
principles, at least strongly hinted at by the court in these two cases, 
become firmly established in precedent. 


B. TEACHERS’ TENURE 


Section 39.40 of the Wisconsin Statutes enacted in 1937 created 
au important issue relating to teachers’ tenure which was raised in 
State ex rel. Schmidtkunz v. Webb,3! the court there holding that 
under the Teachers’ Tenure Act providing that teachers who had 
acquired permanent status should be continued in employment “dur- 
ing efficiency and good behavior and until discharge for cause”, 
school boards did not have the right to discharge women teachers 
or refuse to re-employ them simply and solely because of their mar- 
riage.5? 

A teacher who had taught for a number of years obtained an 
annual leave of absence for several consecutive years. He allowed 





* Madison Airport Co. v. Industrial Comm., 285 N.W. 757 (Wis. 1939). 

*° 285 N.W. 845 (Wis. 1939). 

* 230 Wis. 390, 284 N.W. 6 (1939). 

* The court distinguished this case from Ansorge v. Green Bay, 198 Wis. 320, 
224 N.W. 119 (1929), in that in the latter case no teacher tenure act or statute 
limiting the right of a school board to discharge teachers was involved. That 
decision was held not to be controlling here. In State ex rel. Ryan v. Board of 
Education, 230 Wis. 402, 284 N.W. 12 (1939), as in the Webb case, a teacher 
who had acquired a permanent employment status, and whose efficiency and char- 
acter were unquestioned, the school board had no right to refuse to re-employ on 
account of marriage. 
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his contract to lapse by failing to secure a leave for 1936-37. The 
court declared he had secured no rights under the Tenure Act of 
193738 even though he had taught in the school system for some 
years. Since at the time the act went into effect he was not a teacher 
of the local school system, he could not compel reinstatement under 
the act.%4 
Interpreting Sections 42.55 (18) (19), 42.57 (1) (a-d), (4) (c), 
enacted in 1935, which involved the teachers’ annuity and retirement 
fund, the court held that substitute teachers were given, at their 
option, the right to membership in the teachers’ pension fund; but 
these amendments did not affect their rights as to salaries and pro- 
motions, and they were not entitled after substitute teaching for 
three years to permanent tenure immediately upon their appoint- 
ment.®> In this case ten substitute teachers instituted action against 
. the city of Milwaukee to adjudicate their rights, status and legal 
relations as teachers in the public schools and for damages for al- 
leged unpaid salary for services after September 4, 1935. They 
claimed that under the 1935 amendments they were entitled to count 
teaching services prior to September 4, 1935, on a substitute basis, 
as completion of the three year required probation service and as 
years of experience. They were denied recovery. 


C. UNEMPLOYMENT COMPENSATION 


The court faced a new question in the field of unemployment 
compensation.** A nonunion employee worked in a closed shop with 
a temporary working permit from the local union in return for 
which she paid weekly dues to the union. She was subsequently laid 
off because her employer had to discontinue her kind of work due 
to his refusal to accede to the union’s demand for wage increase. 
She then applied for unemployment compensation. In this case the 
court allowed the plaintiff to recover, saying that the union’s demand 
for a wage increase which was refused did not preclude her from 
recovering unemployment compensation on the ground that she had 
voluntarily left her employment.®7 As the act read, the voluntary or 





* Wis. Laws 1937, c. 374. 

“State ex rel. Peters v. Sleeman, 229 Wis. 252, 282 N.W. 19 (1938). 

* Blau v. Milwaukee, 285 N.W. 347 (Wis. 1939). 

* Rhea Mfg. Co. v. Industrial Comm., 285 N.W. 749 (Wis. 1939). 

* Wis. Stat. (1937) §108.04 (4) (b). Eligibility for benefits is barred after 
employee has left his employment voluntarily without good cause attributable 
to the employer. 
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involuntary quality of the employer’s act was of no consequence. The 
material question was whether the employee quit voluntarily. 

Justices Fairchild and Martin dissented, maintaining that the 
act should be interpreted on the basis of the later intentions of the 
Legislature as shown by the Labor Relations Act.3* They contended 
that the union was the exclusive representative of all employees for 
collective bargaining ; that she was bound by what her representatives 
did on behalf of all the employees; and when the union consented to 
discontinue that line, she consented. In contemplation of law she 
voluntarily left her employment without good cause attributable to 
her employer, and her claim should have been barred. 

A married woman, who had been employed during busy seasons 
by a hat manufacturer for over ten years, and who had worked fifteen 
hours or more a week for not more than twenty weeks preceding 
May 8, 1938, was denied unemployment compensation on the ground 
that the Act renders an employee ineligible for compensation if he 
or she is “customarily self-employed” for more than thirty out of 
fifty-two weeks preceding termination of employment.®® In view of 
the fact that she devoted thirty-two weeks each year to her home and 
family and her husband paid the bills for the support of the family, 
she was “customarily self-employed”.*® 


D. Lasor RELATIONS 


In Blum Brothers Box Company v. Wisconsin Labor Relations 
Board*! Hamm, an employee, sought reinstatement on the ground 
that he had been discharged for union activity. Since his employer 
had just cause for discharging him (he had failed to return to work 
on Saturday afternoon), Hamm had the burden of proof to over- 
come the fact that legal cause for a discharge existed. The labor 
board had ordered his reinstatement.*2 However, to uphold these 
findings and order of the board, sufficient evidence that the real 
and actual cause for the employee’s discharge was his union activity 
was required. Merely the showing of union activity and his discharge 
was insufficient to sustain findings of discrimination.*® 





* Wis. Stat. (1937) c. 111. This was repealed by the 1939 legislature and 
replaced by the Employment Relations Act, Wis. Laws 1939, c. 57. 
* Slocum Straw Works v. Industrial Comm., 286 N.W. 593 (Wis. 1939). 
“ Wis. Stat. (1937) $108.04 (5) (g). 
“229 Wis. 615, 282 N.W. 98 (1939). 
“ Wisconsin Labor Relations Act, Wis. Stats. (1937) c. 111. 
“Wis. Stat. (1937) $111.08 (1), (3). 
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In the course of collective bargaining an employer first postponed 
a meeting with the union chosen by a majority of his employees and 
then wrote letters to each one of his employees in which he stated 
that unless they were willing to continue at the existing wage scale 
the plant would cease operations. The labor board found him guilty 
of unfair labor practices under the act,## and ordered him to offer 
to reinstate the discharged employees with back pay up to the time 
the offer should be made. Our court held that the findings of the 
labor relations board should state the board’s conclusions of ulti- 
mate fact respecting the employer’s acts charged in the complaint, 
the unfair labor practices under the Act the board considered vio- 
lated, and the acts by way of remedy the board considered should 
be done by the employer.*® The latter affirmative action should be 
limited to what is reasonably necessary to effectuate the policies of 
the act. The order requiring an offer to reinstate the men was proper, 
and the order for payment of a reasonable amount of back pay to 
those who accepted the order, based on what was deemed necessary 
to effectuate the policies of the act, would have been proper. But, 
the board was limited there. The board went on the supposition that 
the discharged men were entitled to wages until they were offered 
reinstatement.*® Under the circumstances of the case this amounted 
to a penalty and to that extent was unreasonable. There was a further 
issue: the statutes providing for review of the labor board’s de- 
cisions*? limited the jurisdiction of the court in these proceedings 
under the statute to “jurisdiction of the proceeding and of the 
question determined therein”. When lack of due process appeared in 
the record certified to the court by the board, then the matter of due 
process could be gone into. If not in the record, it could not be. 


Just what the status of these cases would be today we do not 
know inasmuch as the legislature in 1939 repealed Chapter 111 of 
the Wisconsin Statutes, the Wisconsin Labor Relations Act, and 
enacted in its stead the Wisconsin Employment Peace Act.*® There 
has been no change in the statutory law insofar as the violations in 





“Wis. Stat. (1937) §111.08 (3), (5). 

“Folding Furniture Works v. Wisconsin Labor Relations Board, 285 N.W. 
851, 286 N.W. 875 (Wis. 1939). 

“See section (2), subsection (c) of the order of the board set forth at 285 
N.W. 856 and cf. statement of the court: “The basis of the determination of the 
amount by the Board apparently was that the discharged men were entitled to 
wages until they should be reinstated.” 285 N.W. at 857. 

“ Wis. Stat. (1937) §111.10 (5), (6). 

“Wis. Laws 1939, c. 57. 
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the two cases considered here are concerned. It is true that by re- 
defining many of the terms the general principles of the state law 
have been changed in numerous respects, but many of the unfair 
labor practices set up in the first act are retained. This includes 
those upon which the old Labor Relations Board proceeded in the 
two cases reviewed here. However, we may have an entirely different 
result today under the new law when new labor disputes are pre- 
sented to the court. 


VII. 
EVIDENCE 


Tuomas E. FaircHILD 


A. COMPETENCY OF WITNESS 


In Hancock v. Hallmann’ the supreme court in habeas corpus pro- 
ceedings, testing the sufficiency of evidence adduced in preliminary 
hearing, held upon a review of the record that the prosecuting wit- 
ness was incompetent by reason of lack of mental capacity. The test 
applied is well recognized, and it was held that the witness showed a 
complete inability to understand questions put and communicate in- 
telligent answers; that she did not have a sense of moral responsi- 
bility or an appreciation of the importance of an oath or the obliga- 
tion to testify truthfully. The court did not mention whether any 
weight was given to the fact that the testimony had been received by 
the examining magistrate. While the magistrate stated that a de- 
termination of competency might be had before trial in circuit court 
he apparently considered this testimony in binding defendant over.? 
Where the challenged testimony is offered in a trial court, the rule 
is that the question is largely one for the trial court. In Markowitz 
v. Milwaukee Electric Railway & Light Co.® appellant contended 
that respondent’s principal witness lacked the necessary mental qual- 
ities to testify. The supreme court referred to the Hancock case and 
the test there applied, but held that “the trial court was in a better 
position to judge of the competency of the evidence than this court,” 
citing Pawlak v. Pelkey.* There were circumstances in the Hancock 





4229 Wis. 127, 281 N.W. 703 (1938). 

? While the statute permits a prisoner to be committed for trial upon a showing 
oi probable cause to believe him guilty, it must “appear” that an offense has been 
committed. This implies a finding of fact, based upon competent evidence. Wis. 
Stat. (1937) §361.18. 

* 230 Wis. 312, 284 N.W. 31 (1939). 

*167 Wis. 367, 167 N.W. 427 (1918). 
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case, such as the fact that the testimony was in German and was in- 
terpreted, which might have made the magistrate’s observation of 
the witness a better test of competency than the cold record. One 
wonders whether the court considered the record in the Hancock case 
to show incompetency so strongly as to show an abuse of discretion 
by the magistrate, or whether the rule leaving the determination of 
competency to the judge has no application in a preliminary exam- 
ination. 


B. Expert TESTIMONY 


In Estate of Nieman,® the issue on appeal was whether a finding 
of the county court as to value of stock in the Journal Company was 
based on evidence. The testimony was reviewed by the supreme court 
and it was held that the value fixed by the trial court was supported 
even though no witness had testified to that particular value, there 
being credible evidence that the value was higher as well as lower 
than the figure chosen. The supreme court held that Mr. Chapman, 
cne of the experts, was competent to testify as to the value of shares 
of stock in a newspaper even though Chapman had no experience in 
buying or selling newspapers. Chapman did demonstrate, the court 
stated, a knowledge of the intrinsic properties of the thing sold and 
a knowledge of the market so far as newspapers can be said to have 
a market, and this was a sufficient basis for his testimony even 
though his knowledge was acquired through study, technically hear- 
say. In so holding, the court found it necessary to limit the implica- 
tions of the case of State ex rel. Park Falls Lumber Co. v. Stauber,® 
and followed State ex rel. Flambeau Paper Co. v. Windus." It would 
seem that a strict requirement, such as imposed in the Park Falls 
case, that a witness have experience as well as knowledge gained 
through study would render unnecessarily difficult the determination 
of value of large businesses under modern conditions. The court 
made the further important statement that the trial court was not 
bound to attach greater weight to the testimony of experts who had 
greater actual experience and familiarity with newspapers, than to 
that of Chapman. Upon the facts the court distinguished the case 
of Hacker v. Kyle,’ which contained a statement that the testimony 
as to the value of stock by bankers who had particularly considered 





* 230 Wis. 23, 283 N.W. 452 (1939). 

© 190 Wis. 310, 207 N.W. 409 (1926). 
7208 Wis. 583, 243 N.W. 216 (1922). 
*211 Wis. 584, 248 N.W. 134 (1933). 
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the reorganization of the business was controlling as against the 
testimony of a witness of somewhat limited experience. It seems that 
the conclusion reached in the Nieman case is correct and that the 
trial court or jury should determine the weight of the testimony. 


An interesting question of practice arises as a result of the hold- 
ing in Markowitz v. Milwaukee Electric Railway & Light Co.® There 
the plaintiff sought to recover for injuries resulting from a fall from 
defendant’s street car. Plaintiff denied having been similarly injured 
in a prior accident. As part of plaintiff’s case medical experts were 
sworn and were asked hypothetical questions as to the cause of her 
condition of health, including mental and nervous ailments, assum- 
ing the fall described by plaintiff. Defendant, in its case, put in evi- 
dence of a prior accident in which plaintiff had sustained injuries. 
Plaintiff recovered a verdict. The supreme court held, as to dam- 
ages, that the fact of prior similar injuries to plaintiff if true would 
be material and should have been submitted to be taken into consid- 
eration by plaintiff’s expert witnesses in arriving at their conclusions 
as to the cause of plaintiff’s subsequent mental or hysterical condi- 
tion. For the reason, among others, that such fact was not con- 
sidered by the plaintiff's medical experts, it was stated that their 
testimony left the causation of plaintiff’s condition in the realm of 
conjecture, the judgment was reversed, and the cause remanded for 
a new trial. It would appear that the duty rested upon defendant to 
protect itself in this regard. Before closing its cross-examination of 
plaintiff’s expert, defendant might have asked the court’s permission 
to recall the expert for further cross-examination after defendant 
had introduced its proof of a further material fact. It would hardly 
be the duty of plaintiff, who claimed that no prior injury occurred, 
when there had been no proof of such injury, to include such asserted 
fact in a hypothetical question to her own witness. 


Other expert opinion evidence, based on hypothetical questions, 
was held insufficient to remove the particular issue from the realm 
of conjecture in Dahlberg v. Jones.'° A patient at a private hospital 
for mental diseases had suffered exposure allegedly due to the neg- 
ligence of the hospital. Doctors who had never seen the patient testi- 
fied in response to hypothetical questions detailing patient’s history 
and the facts of her exposure that her mental condition was aggra- 
vated by the shock. The supreme court upheld the trial court in con- 





* 230 Wis. 312. 284 N.W. 31 (1939). 
"285 N.W. 841 (Wis. 1939). 
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cluding that this testimony was an insufficient basis for the jury’s 
finding that the mental condition was aggravated by shock, for the 
reason, in part, that the doctors did not explain definitely the nature 
and extent of the aggravation and its relation to the shock. The court 
also mentions the facts that the doctors were not specialists in mental 
or nervous diseases and had not seen the patient. While both these 
facts would properly be considered by the jury in weighing the evi- 
dence, we wonder whether the court intended to indicate that these 
facts had any bearing on competency. In order to qualify a general 
practitioner, one must show some experience in the particular field. 
The distinction between the specialist and the general practitioner 
is that the specialist devotes his whole time to one branch, while 
the general practitioner has experience in that branch and in others.. 
It may be queried whether specialties have advanced to the point 
where a medical man upon proof of general medical experience should 
not be permitted to give opinion evidence on mental diseases. 


C. EvmENcE oF CHARACTER 


In State v. Brozyna'! defendant introduced evidence of his repu- 
tation as a law-abiding citizen. In rebuttal the state called a police 
officer who testified that he knew something about the reputation 
and character of defendant, that defendant’s reputation in the com- 
munity as a law-abiding citizen was bad, and that as a police officer 
only, he had facts upon which he based his statement. The trial court 
denied defendant’s motion to strike this testimony. The supreme court 
held that the officer’s testimony that the defendant’s reputation as a 
law-abiding citizen was bad was clearly competent, saying that the 
fact that he had acquired his knowledge thereof in the capacity of 
police officer did not render it incompetent. The opinion does not set 
forth the cross examination of the officer; a thorough cross-exam- 
ination might have shown conclusively whether the officer’s statement 
was in fact based upon a knowledge of general reputation or merely 
upon his knowledge of some particular criminal act of which de- 
fendant had been suspected by the police. Such a cross-examination 
by defendant’s counsel would, however, have entailed too great a 
risk of impressing the jury with a prejudice. Evidence that a de- 
fendant has previously committed a crime is not admissible; neither 
is evidence that he was suspected of it by the police. It is only proof 
of general reputation which may be received. This, of course, upon 





* 286 N.W. 541 (Wis. 1939). 
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the theory that when an opinion becomes widespread, the fact that, 

it is so generally entertained indicates a likelihdod of vatidity: In‘ view- 
of the fact that a police officer is likely to know of a criminal act by 

a defendant or of a suspicion of him by a very: few persoris’ where‘ 
the public generally would have no such knowledge or suSpicion, it 

would seem wise to require the state, in laying:the foundation: for an - 
cfficer’s testimony, to make it clear that the officer .is.testifying om* 
the basis of knowledge of general reputation rather than on the 

basis of his personal opinion of defendant’s character. 


D. PRESUMPTIONS 


The effect of the presumption of innocence in a civil case is 
nicely demonstrated by Nygaard v. Wadhams Oil Co.}? Plaintiff 
there sought to recover from defendant oil wholesaler for the death 
of plaintiff’s husband as a result of the explosion of kerosene con- 
taminated with gasoline. Deceased had purchased the oil from one 
Behling, to whom defendant had delivered it. The evidence was such 
that the jury were entitled to exclude, by weighing probabilities, 
two possible causes of the contamination. There remained three 
possible causes—the negligent act of defendant’s deliveryman in 
filling the tank, the act of an intermeddler, or the intentional act of 
Behling or his agent. The presumption against intentional, criminal 
acts was held to exclude the possible causes other than the negligence 
of defendant’s servant, and a verdict against defendant could there- 
fore be sustained. It may be mentioned that there is also a pre- 
sumption against negligence,!* and that the court’s reasoning implies 
that in civil as well as criminal cases the presumption of innocence 
is more forceful than other presumptions. 

The predominance of the presumption of innocence over ordin- 
ary presumptions is illustrated in State v. Wiedenfeld.1* The defend- 
ant was charged with forgery of a check. There was no evidence 
proving venue other than the fact that the name of a place in the 
particular county appeared upon the check. It was contended that 
the presumption that a negotiable instrument is made at the place 
where it bears date supplied sufficient proof in the absence of evidence. 
The court, however, pointed out that there might be no presumption 
that a forged instrument was forged at the place named thereon, 





* 284 N.W. 577 (Wis. 1939). 
*1 Jones, Evidence (4th ed. 1938) §15. 
* 229 Wis. 563, 282 N.W. 621 (1938). 
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, ; and held.that in any event venue must, like other elements of crime, 
os che ; proved deyond teasonable doubt and that any presumption that 
Fa x i arise ust yield ; to the presumption of innocence. 

Y Ex “thei case.of Stuteiex rel. Northwestern Development Corp. v. 
G chr the court follows the rule th-t a presumption (here pre- 

“ ssuaniptian ¢ oF ‘donginianod bf: a status) is not evidence and is removed 

when there is’ some uncontradicted, unimpeached and not inherently 

incredible evidence to the contrary. Similarly, in Laurent v. Plain,!® 
it was held that the presumption that the driver of an automobile is 
agent of the owner is rebuttable and must yield to undisputed cred- 
ible evidence to the contrary. In State ex rel. Northwestern Develop- 
ment Corp. v. Gehrz the court quoted with approval the rule as to 
the disappearance of a presumption laid down by Wigmore :17 


a Vg 


It must be kept in mind that the peculiar effect of a presumption 
“of law” (that is, the real presumption) is merely to invoke a 
rule of law compelling the jury to reach the conclusion in the 
absence of evidence to the contrary from the opponent. If the 
opponent does offer evidence to the contrary (sufficient to satisfy 
the judge’s requirement of some evidence), the presumption dis- 
appears as a rule of law, and the case is in the jury’s hands free 
from any rule. 


Under the Wigmore rule the Wisconsin court defines “some evi- 
dence” as “some uncontradicted and unimpeached and not inherently 
incredible evidence” to the contrary. It is apparent that the force 
of the presumption, in the view of the court, differs at least in degree 
if not in kind from that described by Dean Wigmore. In the Laurent 
case there was testimony by the defendant and defendant’s wife which 
the court considered as tending to negative the existence of agency, 
but it is stated that the jury had the right to disbelieve the particular 
testimony, and therefore had the right to conclude that the pre- 
sumption was not overcome. Here, of course, those giving the 
testimony had a natural bias because of their interest in the outcome. 
If the jury were permitted in all cases to determine the credibility or 
noncredibility of the evidence opposing the presumption, this pre- 
sumption would be transformed from one controlling the duty of in- 
troducing evidence into one allocating the risk of non-persuasion. 
It is also interesting to note that in the Laurent case there is a state- 





® 230 Wis. 412, 283 N.W. 827 (1939). 
229 Wis. 75, 281 N.W. 660 (1938). 
**5 Wigmore, Evidence (2d ed. 1923) $2491. 
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ment quoted from Enea v. Pfister,18 which permits the view that 
the fact of ownership is itself evidence of agency as well as the basis 
of a presumption—‘“this fact justifies an inference or raises a pre- 
sumption.” Does the fact of ownership retain evidential force on the 
issue of agency after the presumption has ceased to operate? 

In Estate of Rahn® it is held in the absence of evidence of de- 
livery that a notary who took acknowledgements of grantors of a deed 
and who kept possession of the deed acted as agent for grantors, 
and it was accordingly held in an action between the grantee and 
the grantor’s heirs that grantee was incompetent after the notary’s 
death to testify to a delivery of the deed to him by the notary under 
Section 325.17. The claim of the grantee was that the notary had 
delivered the deed to him and that the grantee had then told the 
notary to keep it for him. Even though that testimony was incom- 
petent, should not, in the absence of evidence, the proper delivery 
of the deed by the notary be presumed? The proper signing, sealing, 
attestation, and acknowledgement of a deed raises a presumption of 
delivery upon the day of its date.2° This is on the logical ground that 
people who have taken the trouble of executing and acknowledging a 
deed will normally see to it that it takes effect. 


E. Btoop Tests 


Euclide v. State?! deals with Section 166.105, providing for a 
blood test of the defendant in illegitimacy proceedings. The statute 
requires the tests to be made by physicians appointed by the court, 
and subject to cross-examination. In this particular case, two physi- 
cians were appointed, the sample taken by the partner of one, and 
the test made in Madison, by Dr. Kozelka, a state employee. The 
trial court refused to admit the results of the test as evidence. It 
would seem that although the clear violation of the statute rendered 
the results of the test incompetent, the court considered that the 
negative findings had value, for it reversed a conviction and ordered 
a new trial in the interests of justice. Probably the fact that many 
local physicians find it inconvenient actually to make the test should 
suggest an amendment of this statute to legalize a more practicable 
process. 





* 180 Wis. 329, 192 N.W. 1018 (1923). 

** 230 Wis. 108, 283 N.W. 285 (1939). 

* See 1 Jones, Evidence (4th ed. 1938) §50. 
™ 286 N.W. 3 (Wis. 1939). 
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F. Jupictat Notice 


In cases dealing with the subject, the court took judicial notice of 
the following propositions : that the offices of the Public Service Com- 
mission and its secretary are in Madison, in Dane County ;?? the 
difficulties surrounding allocation of losses to the year in which in- 
curred in the business of mutual insurance company writing work- 
men’s compensation insurance (the court held the difficulties were 
sufficiently great to justify departure from the theoretically proper 
method of levying assessments) ;?3 that because the meridian 
applicable to all land in a county is its west boundary, every range in 
the county is east, and because the baseline applicable is the south 
line of the county, every township is north (omission of words “east” 
and “north” in description held not material) ;?4 the existence of the 
depression ;?5 its effect upon stocks and securities ;?® and the fact 
that it reached its greatest depth in the spring of 1933.27 The court 
refused to take judicial notice of the common law of Illinois (al- 
though it realistically concluded that the Illinois law was different 
from that of Wisconsin and considered that fact in granting a new 
trial) ;?8 of the fact that road machinery described as “dragline boom, 
paint sheave, guide rollers, boom hoist sheaves, and tagline track” 
was of a type which would be completely consumed by use on one 
job,?® and of the fact that the body of a truck the wheels of which 
were “an inch or so off the concrete” must have obstructed a portion 
of the highway.®° In Mattox v. Gibson** the court did not decide the 
question there raised whether it would take judicial notice that the 
Kroger Grocery & Baking Company is an Ohio Corporation, and 
that the Uniform Stock Transfer Act is in force in Ohio. It would 
seem doubtful that notice should be taken of the state of incorpor- 
ation.®? 





™State ex rel. Dinneen v. Larson, 284 N.W. 21 (Wis. 1939), rehearing de- 
nied, 286 N.W. 41 (1939). 
* In re Builders Mut. Casualty Co., 229 Wis. 365, 282 N.W. 44 (1938). 
™“Tregloan v. Hayden, 229 Wis. 500, 282 N.W. 698 (1938). 
* Fetzer v. State Bank of Forestville, 229 Wis. 452, 282 N.W. 639 (1938). 
*In re West’s Estate, 284 N.W. 565 (Wis. 1939). 
™ Home Owners Loan Corp. v. Robinson, 285 N.W. 768 (Wis. 1939). 
* Switzer v. Weiner, 230 Wis. 599, 284 N.W. 509 (1939). 
* Osgood v. Peterson Const. Co., 286 N.W. 54 (Wis. 1939). 
* Beck v. Fond du Lac Highway Committee, 286 N.W. 64 (Wis. 1939). 
™ 229 Wis. 533, 282 N.W. 646 (1938). 
™See 1 Jones, Evidence (4th ed. 1938) §114. 
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G. RELEVANCY 


In State v. Richter®® defendant was charged with rape, and 
convicted by a jury. The conviction was reversed on the ground, 
among others, that the prosecutor, for the purpose of showing that 
defendant was oversexed and made abnormal sexual demands on 
his wife, questioned defendant’s wife as to certain medical advice 
she had received and another witness with respect to statements 
made by the wife, but failed to adduce proof of the facts suggested. 
The court expressed doubt as to the relevancy of the fact, however, 
even if properly proved. While statistically one might generalize that 
persons with abnormal sex desires more often commit sex crimes, 
yet it would seem that proof that a particular defendant was “over- 
sexed” would be no more relevant to prove the particular act, than 
would in any case the proof of prior commission of crimes similar 
to the one charged. 


H. Evipence BeroreE ADMINISTRATIVE BopDIES 


Statutes frequently provide with respect to proceedings before 
administrative bodies that “the rules of evidence prevailing in courts 
of law or equity shall not be controlling”. This provision, found in 
Section 111.10(2),34 the Wisconsin Labor Relations Act, was dis- 
cussed by the court in Folding Furniture Works v. Wisconsin Labor 
Relations Board.*® The admission of certain testimony was char- 
acterized as improper, by way of warning. Among other items, testi- 
mony that at a meeting the sons of the virtual owner of the business 
said that the company could afford to give a raise was held improperly 
admitted. The court criticized the testimony on the ground that no 
showing was made of any knowledge of the matter on the part of 
the sons. It is interesting to speculate, however, on what the court 
might have said if the testimony had fallen into one of the two follow- 
ing types: (A)—Suppose that direct proof had been offered that 
the sons had fully examined the records of the company; would X’s 
testimony of what the son said then be competent evidence? (B)— 
Suppose that X testified that the sons said they had fully examined 
the books of the company and concluded that a raise was feasible. 





* 286 N.W. 533 (Wis. 1939). 
* Wis. Stat. (1937). This provision has been superseded, and the new Act, 
$111.07 (3), reads: “. . . Any such proceedings shall be governed by the rules of 
evidence prevailing in courts of equity... .” 
* 285 N.W. 851 (Wis. 1939). 
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Would X’s testimony be competent? The supreme court seems to 
adopt the rule that hearsay is competent if it has “substantial pro- 
bative force”, although it also uses the equivocal language: “Hearsay 
may doubtless be received if corroborative of other evidence or 
otherwise of such nature as to have some reasonable bearing on a 
fact for determination.”’®® We doubt that the court under a similar 
provision would sustain a finding based purely on hearsay evidence, 
although the view is certainly tenable that hearsay may have sub- 
stantial probative force and that if so, it is sufficient foundation for 
a finding. In Lloyd-McAlpine Logging Co. v. Industrial Commis- 
sion®? the court held that in the absence of statute a finding cannot 
be based upon hearsay. Possibly the statutory provision mentioned 
may have been intended by the legislature to supply what was want- 
ing there. The court, however, here quotes approvingly from Con- 
. solidated Edison Co. v. National Labor Relations Board,®* where, 
instead of taking the view that the statute permits a finding of an 
administrative board to be based solely on evidence not admissible in 
court, the United States Supreme Court holds that the statute merely 
renders harmless any error in admitting such evidence. Under this 
view, the administrative board may have its decisions clinched by 
an abundance of non-legal evidence, so long as a substantial piece 
of legal evidence is also present, without having its finding set aside 
on the theory that its point of view toward the legal evidence was 
contaminated, so to speak, by the non-legal material. 


VIII. 
INSURANCE 
GLENN N. LEMPEREUR 
_ The Wisconsin Supreme Court was called upon to decide several 
iniportant cases in the field of insurance during the past year. 
A. NATURE OF THE PoLicy 


In Northwestern National Insurance Co. of Milwaukee v. Mor- 
tensen' the company had issued an “inland marine” form of policy 





* Id. at 859. Italics supplied. 

188 Wis. 642, 206 N.W. 914 (1926). 

* 305 U.S. 197, 59 Sup. Ct. 206 (1938). 

*230 Wis. 377, 284 N.W. 13 (1939). The case was apparently a test case as 
the opinion notes that the commissioner of insurance had received complaints 
“to the effect that certain insurance companies were using a marine form of policy 
for fire and tornado risks within the state, and were charging rates below those 
which the same companies had filed for fire insurance policies providing similar 
protection”. Jd. at 378, 284 N.W. at 14. 
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covering an art collection in the City of Milwaukee against loss by 
fire, as well as loss while in transit, provided prior notice was given 
and an additional premium paid. The surance commissioner notified 
the company that the premium charged was below that prescribed 
by the rating bureau for fire insurance and should be adjusted ac- 
cordingly, on penalty of revocation of license. The company de 
clined to adjust the premium on the ground that the policy was one 
of inland marine rather than fire insurance, and was therefore not 
within the fire rating statute.2 The company sued to enjoin revoca- 
tion of its license. On appeal from a judgment against the company, 
it was held, after a brief survey of the history of “marine insurance”, 
that the term did not include inland transportation except by common 
carrier ;3 and that the term could not be distorted to include what 
were primarily fire risks and only incidentally transportation risks, 
as in the principal case. 

The case also held that whether a reduction in premium based 
upon a deductible clause in the policy constitutes a “deviation” with- 
in the meaning of Section 203.41 regulating deviations from the rates 
or rules established by the actuarial bureau, was a question for ad- 
ministrative determination and reviewable only as such. 

The case will undoubtedly serve as a landmark in the field of 
“inland marine” insurance, which will probably yield considerably 
more legislation in the near future. 


B. Orat ContTrRAcTs REGARDING INSURANCE 


In Halvorsen v. Peterson* an action for damages for negligent 
driving, the complaint alleged that the defendant car owner had 
orally contracted “for” liability insurance with defendant insurer’s 
agent, “to take effect immediately”. The insurer’s demurrer was 
overruled. On appeal, held that the complaint in effect alleged a con- 
tract “of” insurance. Justice Fairchild dissented on the grounds 
(1) that the complaint did not allege a present contract of insurance; 
and (2) that the issue of the existence of a contract should not have 
been tried in the same action as the issue of negligence. 

The majority opinion properly recognizes three possible types of 
oral contracts relating to insurance:5 (1) a contract with an insur- 





* Wis. Stat. (1937) §203.33. The statute affects “Every insurer . . . licensed 
to insure against direct or consequential loss by fire. . .” 

*See Wis. Stat. (1937) $203.49, stating several exceptions to §203.33. 

*229 Wis. 221, 282 N.W. 60 (1938). 

*See Vance, Insurance (2d ed. 1930) 180 et seg. An analysis of the problem and 
collection of authorities appear in Comment (1934) 9 Wis. L. Rev. 298. 





















56 WISCONSIN LAW REVIEW 





[Vol. 1940 


ance broker to procure insurance; (2) a preliminary contract with 
the agent of a particular company to procure insurance; and (3) a 
preliminary, i.e., informal contract with such an agent for present 
insurance. In case of type (2) the proper action is for damages for 
failure to issue a policy or a suit in equity for specific performance ; 
in case of type (3) the proper action is on a contract of insurance. 
In either case, of course, the minds of the parties must have met on 
all the essential terms of the policy expected to issue. Quaere whether 
the majority in a case of type (2) would allow the injured party to 
sue the insurer for damages for failure to issue a policy to the car 
owner pursuant to contract, or for specific performance of such con- 
tract ; or whether it would allow joinder of the insurer, at least be- 
fore specific performance. The majority opinion construes the com- 
plaint as alleging a case of type (3) and thus avoids the difficulty. 
The dissenting opinion regards the complaint as failing to state a 
case of type (3), but overlooks the possibility of a cause of action 
on a case of type (2). 

On the question of joinder the statute® seems to assume that a 
written policy has been issued, but is sufficiently broad to permit 
joinder whenever the liability of the insurer is in issue, regardless 
of the theory or issues involved, although a separate trial may be 
directed on the issue of its liability. 


C. CONSTRUCTION OF THE POLiIcy 


In Estreen v. Fire Association of Philadelphia? the defendant 
insurer issued an open or master policy to X, a finance company, in- 
suring against loss through collision and upset. The master policy 
was extended to cover plaintiff’s car by means of a memorandum 
of insurance furnished by the insurer to X, following receipt of a 
description of the automobile and the terms of its sale. X collected 
a premium from plaintiff for the coverage of his car. Plaintiff re- 
ceived no separate policy, but merely a “notice” from X incorpor- 
ating most of the terms of the master policy, including (1) a state- 
ment that unless written consent were indorsed on the master policy, 
the insurer should not be liable for loss or damage to the property 
insured “while subject to any mortgage” except a certain mortgage 
taken over by X;8 and (2) @ warranty by the insured that there 
were no other mortgages. Plaintiff gave Y another mortgage, and 





* Wis. Stat. (1937) §260.11. 
7229 Wis. 494, 282 N.W. 573 (1938). 
* Cf. lines 62-68 of the Standard Fire Policy, Wis. Stat. (1937) §203.01. 
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notified X accordingly, but the defendant was not notified. Plaintiff 
sued for damages to his car, joining the insurer. The trial court dis- 
missed the complaint. Held, judgment affirmed. 

The case involves three interesting and important points. Appell- 
ant first contended that the effect of the later mortgage was to be 
determined by applying Section 209.06, under which no statement, 
representation or warranty prevents recovery unless it be (1) 
material and (2) made with intent to deceive, or increase the risk, 
or contribute to the loss. The court rejected this contention on the 
ground that the mortgage provision in the “while” clause was a 
limitation as to coverage, hence not subject to Section 209.06, re- 
lying on Moe v. Allemania Insurance Co.,9 which in effect treats 
the “while” clause as an “exception”. The court overlooks the fact 
that the mortgage provision was also in the form of a warranty, which 
is expressly regulated by Section 209.06. Under these circumstances 
the court might have disregarded the “while” clause as conflicting 
with the warranty provision. But even if the policy contained only 
a “while” clause, the distinction drawn between such a clause and a 
representation or warranty seems unsound,!® and provides a con- 
venient means of defeating the policy underlying Section 209.06.1! 
By reason of this distinction the insured who honestly fails to dis- 
close a mortgage may be worse off than the insured who falsely states 
that no mortgage exists. The situation may justify legislative relief. 

Appellant next contended that by virtue of Section 209.05 X was 
the agent of the insurer in obtaining the insurance on appellant’s 
car, and that its knowledge of the mortgage in question was imputed 
to the company. The court rejected this contention on the ground X 
did not collect the premium for the insurer but for itself, and was 
directly liable for the premium to the insurer. However, the statute 
includes one who “transmits an application for a policy other than 
for himself, to or from any . . . company or im any manner assists 
in making a contract or collecting a premium”.!* The decision seems 
to disregard the italicized portion of the statute. 

Appellant next contended that the provision in question was not 
binding on him because it was not printed in the size of type re- 
quired by Sections 203.06(1) and 204.31 for the standard statutory 





°209 Wis. 526, 244 N.W. 583 (1932). See Comment (1936) 11 Wis. L. Rev. 
577. 

**See Patterson, Essentials of Insurance Law (1935) §66. 

™ See Taluc v. Fall Creek Farmers Mut. F. Ins. Co., 203 Wis. 319, 234 N.W. 
364 (1931). 
* Italics supplied. 
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fire insurance policy and the standard statutory accident and health 
insurance policy. The court, without deciding whether these sections 
had any application to other types of policies, held they had no appli- 
cation in this case because the provision in the master policy was in 
large enough type, and that the insurer was not responsible for the 
“notice” of insurance which plaintiff had received. The court’s dic- 
tum suggests, however, that an insurer will not be permitted to rely 
on a clause in any policy or other document issued by it or on its 
behalf, when such provision is printed in such fine type as to lull 
the insured into failing to read it. 

In Gaenslen v. Northwestern Mutual Life Insurance Co.'* a 
life insurance policy issued to A contained various non-forfeiture 
privileges. Paragraph 12 (c) provided for paid-up insurance upon 
written request made “prior to default in premium payment or during 
the grace period”. On February 26, 1937, the policy anniversary date, 
insured made a written request “that extended term insurance as 
provided in Paragraph 12c . . . be effective in the event of prem- 
ium default”. 4 died during the grace period, without having paid 
another premium. The company paid the face of the policy plus cer- 
tain dividends after deducting a year’s premium. The beneficiaries 
sued to recover the amount so deducted on the ground that the ex- 
tended insurance provision took effect on “default”, which occurred 
on February 26; hence there was no premium due for the ensuing 
year. The trial court gave judgment for plaintiff. On appeal, held, 
judgment reversed on the ground that “default” within the meaning 
of Paragraph 12c did not occur until after the expiration of the grace 
period ; that the extended insurance provision could not take effect 
until that time ; and that in the meantime 4 had become liable for the 
premium for another year. 

The opinion does not state whether the period of paid-up insur- 
ance was calculated by the company from February 26, 1937, 
March 26, 1937, or February 26, 1938. This fact might throw light 
on the company’s understanding. To be consistent, the company 
should have used the last named date. Otherwise the insurer would 
receive double payment for a certain period. 

By the court’s construction of Paragraph 12c, the insured cannot 
default on an anniversary date; and on a subsequent default, 1.e., 
at the end of the grace period, he becomes liable for an additional 
year’s premium. Unless, therefore, the court would be willing to 





* 285 N.W. 367 (Wis. 1939). 
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construe the policy as giving the insured an option to convert aside 
from Paragraph 12c, which it does not decide, an aging insured who 
decides to convert into term insurance during a policy year must 
always pay one more year’s premium before his intention can be 
given effect. If this is the clear meaning of the contract, the result 
cannot be avoided except by legislation. If ambiguous, the contract 
should be construed so as to avoid such a harsh result. 

In Madden v. Reeve'+ the insurer issued a fleet undertaking to 
A pursuant to Section 194.41, covering a fleet of five trucks. The 
undertaking provided: “This policy may be cancelled by the named 
assured”. The statute provided:'5 “If any such undertaking shall 
become inoperative the motor vehicle or motor vehicles covered 
thereby shall not be operated” until a new undertaking is filed. On 
A’s request, the insurer cancelled the coverage as to one truck and 
reduced the premium accordingly. Subsequently A used the truck 
without securing a new undertaking. Plaintiff sued for injuries sus- 
tained while the truck was so used. Judgment was rendered against 
A and the insurer on the ground that the policy and statute pro- 
vided only for cancellation of the entire policy and did not provide 
for release of coverage on less than all the trucks. The insurer ap- 
pealed. Held, judgment reversed as to the insurer on the ground that 
the statute permits cancellation of coverage on a single truck. 

The statutory language does not seem as clear as the court re- 
gards it. However, as the court points out, the opposite construction 
would require a useless and burdensome procedure, i.e., cancellation 
and reissue of the entire policy whenever a single truck was with- 
drawn from a fleet policy. On this practical basis the decision seems 
sound. 

In International Wire Works v. Hanover Fire Insurance Co.1® 
it was held that a policy covering loss by “riot” did not cover dam- 
age to factory machinery and products caused by a blunt instrument 
and an electric drill, such acts having been committed during the 
night by persons who departed before anyone discovered the dam- 
age. The court held that the word “riot’”’ must have been used in the 
policy in its commonly accepted sense of violence or tumult resulting 
in the terror or disturbance of others. 





* 230 Wis. 468, 283 N.W. 319 (1939). 
* Wis. Stat. (1937) §194.41 (3). Italics supplied. 
** 230 Wis. 72, 283 N.W. 292 (1939). 
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D. Omnisus or EXTENDED CovERAGE CLAUSES 


The court considered two cases involving the extended coverage 
clause required by statute’? to be inserted in every automobile lia- 
bility policy, as affected by policy provisions limiting coverage. 

In Hardward Mutual Casualty Co. v. Milwaukee Automobile 
Insurance Company'® the defendant company issued a policy of in- 
demnity insurance covering “any person . . . legally responsible for 
the operation” of P’s automobile. The policy provided that “The 
company shall not be liable . . . for any loss, . . . while any auto- 
mobile insured hereunder is used . . . for any purpose not specified 
in Statement VI”. Statement VI provided, “The above described 
automobile(s) is/are used only for trucks—hauling sand and gravel.” 

Contrary to P’s instructions, his servant A, while driving the 
truck on his job, gave B a ride. B was injured by the combined neg- 

‘ligence of A and C, the driver of another truck. Plaintiff, in- 
surer of the truck driven by C, having paid all of B’s damages, sued 
P’s insurer for contribution. On appeal from a judgment for de- 
fendant, held judgment reversed on grounds (1) the truck was not 
withdrawn from the coverage by the picking up of the passenger; 
and (2) the insurance extended to cover A’s liability although the 
owner, P, might not be liable because of A’s violation of instructions. 

On the second point the reasoning of the court is conclusive. On 
the first point, the court might have added that even though the 
carrying of a passenger were to be regarded as a technical deviation, 
it was too slight to warrant consideration.1® However, it might be 
argued that the deviation was not contemplated, and in fact was con- 
trary to the owner’s specific instructions. Possibly this difficulty ex- 
plains the court’s reasoning in the principal case that there was no 
deviation from the agreed use. 

In Munsert v. Farmers Mutual Automobile Co.?° P took out a 
policy of indemnity insurance by which the company agreed to pay 
“all sums where the assured [including one driving the car with the 
owner’s consent] shall become obligated to pay by reason of the 
liability imposed upon him by law for damage because of coverage 
A—bodily injury . . . sustained by any person ... caused by the 
use of the automobile. Coverage B . . . damage to property... ” 





* Wis. Stat. (1937) §204.30 (3). 

%* 229 Wis. 215, 282 N.W. 27 (1938). 

*See dissenting opinion of Rosenberry, C.J., in Drewek v. Milwaukee Auto- 
mobile Ins. Co., 207 Wis. 445, 452, 240 N.W. 881, 884 (1932). 

* 229 Wis. 581, 281 N.W. 671 (1938). 
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A further clause provided that “this agreement shall exclude any 


obligation of the company ... (d) under coverage A, for such 
bodily injury ... (2) to the assured ... (e) Under coverage B 
for property of the assured . . . ” P’s seventeen year old son, A, 


driving the car with P’s permission, negligently killed his six year 
old brother B. In an action for wrongful death brought by the ad- 
ministrator of B on behalf of the parents, the court held, (1) while 
ordinarily P could not sue his minor son 4 in tort, he could do so 
under the wrongful death act; (2) but because of the exclusion 
clause, the company was not liable, distinguishing Archer v. General 
Casualty Co.?1 in which such a clause was lacking. 

In the Archer case, a wife jointly insured with her husband re- 
covered a judgment against the latter for negligent injuries she had 
sustained by virtue of his negligent driving, and subsequently re- 
covered against the insurer. The court suggested that the insurer 
might protect itself in such a case by an exclusion clause. Whether 
the insurer in the principal case acted on this suggestion is not clear, 
but the exclusion provision in the policy in question seems clearly 
designed to prevent the assured from recovering for injuries sustained 
by him or to his property through the negligence of another driver 
of the car. But the court extended the construction of the clause to 
include any claim the assured might make, whether for damages for 
direct injury to his person or property or for injury to someone 
else’s person or property, e.g., to B in this case, indirectly causing a 
loss to the assured, for which the insurer might be liable. It is doubt- 
ful whether even the insurer contemplated any further use of the 
exclusion clause than was necessary to meet the situation presented 
in the Archer case. The principal case lends weight to the objections 
to “exclusion” and “while” clauses as devices tending to emasculate 
statutes designed to effectuate a definite legislative policy for the 
public protection. 


E. Notice or ACCIDENT TO THE INSURER 


In Parrish v. Phillips?? the company issued a liability policy to 
the plaintiff which provided that upon the occurrence of an accident 
the insured was to give written notice thereof to the company “as 
soon as practicable’. The statutes?* provide that failure to give 
notice within 20 days shall not bar liability “if the insurer was not 





™ 224 Wis. 379, 272 N.W. 665 (1937). 
229 Wis. 439, 282 N.W. 551 (1938). 
* Wis. Stat. (1937) §§204.33 (3), 204.29 (1). Italics supplied. 
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prejudiced or damaged by such failure, but the burden of proof shall 

be upon the person claiming such liability”. The plaintiff failed to 

‘notify the company for a period of thirty-three days following an 
accident. In an action against the insured and the company, the evi- 
dence showed that on the day of the accident, the insured reported 
to the police that another car had struck plaintiff and hurled him at 
the insured’s car; that after the 33 day period the insured had made 
a similar report to the company; and that after said period he had 
made the statement that a taxi driver had witnessed the accident. 
Neither the driver of the other car nor the taxi driver could be found. 
The company moved for a directed verdict, which was denied. How- 
ever, the jury answered “NO” to the question of prejudice, and 
judgment was entered against the company. On appeal, held, the 
jury’s answer should be changed to “YES”, and the judgment re- 
versed. 

The statute is peculiar in requiring the insured to prove a nega- 
tive. Under such circumstances the court should be especially hesi- 
tant in reversing a jury finding. Should the insured be required to 
prove no prejudice by delay since the date of the accident, or since 
the lapse of 20 days? If he reported on the twentieth day, prejudice 
by the delay would, it seems, be immaterial. The court construes 
the statute to mean “as soon as practicable” after the 20 day period. 
Therefore it is arguable that the inquiry as to prejudice should be 
limited to the ensuing delay. Applied to the facts of the instant case, 
the insured would only have to show that had he reported between 
the twentieth and thirty-third day the two drivers concerned might 
have been found. This point is not discussed in the case. 


F. REINSTATEMENT OF THE POLIcy 


In Jones v. Preferred Accident Insurance Co. of New York,?* 
an action under a health and accident policy, an amended complaint 
stated that the company had issued a policy of accident insurance 
on June 4, 1933, which had been renewed annually up to June 4, 1935, 
at which time the parties agreed on a semi-annual basis for renewal; 
that at this time the insured defaulted; that semi-annual premium 
payments were made on January 4, 1936 and on April 27, 1936; that 
the assured died on July 29, 1936; and that the company accepted a 
premium payment on August 22, 1936. The trial court overruled a 
demurrer. Held, order affirmed. 





* 286 N.W. 599 (Wis. 1939). 
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The Wisconsin statutes*> provide that acceptance of a premium 
on a health and accident policy after default reinstates the policy 
“but only to cover loss resulting from accidental injury thereafter 
sustained”. Thus insured received no coverage during the period of 
default. In fairness to the insured, therefore, the court he]d that 
the premiums subsequently accepted must be allocated either to the 
current six months period, or to a six months period beginning with 
the date of payment. Since by either view the insured was covered 
on the date of his death, it was not necessary to choose between these 
possibilities, although the court, admitting authority both ways, 
leaned strongly towards the latter view. 

On the question of whether the change to a semi-annual basis 
had been made in compliance with the policy, which required such 
change to be approved by an executive officer and endorsed on the 
policy, the court held that the demurrer admitted the allegation that 
an agreement for change had been made, and that such a change as 
required by the policy might have been made either by endorsement 
or by the issuance of a renewal receipt for the money paid on Jan- 
uary 4, or by some other form of contract then made. 

After a somewhat tortuous history, the case seems to have reached 
a proper conclusion. 


G. EvIpENCE: BURDEN OF PROOF 


In Stanislawski v. Metropolitan Life Insurance Co.?® action was 
brought on an industrial policy providing inter alia, that if the in- 
sured had previously been rejected for insurance, “the Company may 
declare the Policy void . . .” The lower courts, relying on Clark v. 
Prudential Life Insurance Co.,?7 granted a nonsuit on the ground 
that this language created a condition precedent, and that the burden 
of proof as to compliance was on plaintiff, which was not sustained 
by the evidence. On appeal, held, since the provision in question gave 
the Company the power of avoidance, the burden was on the com- 
pany to prove the facts on which it sought to exercise such powers, 
regardless of whether the provision constituted a “condition pre- 
cedent” or an “affirmative warranty”. The Clark case was distin- 
guished on the ground that the language of the policy therein did 
not merely give the company the power of avoidance, but prevented 





* Wis. Stat. (1937) §204.31 (3). 
* 286 N.W. 10 (Wis. 1939). 
* 219 Wis. 422, 263 N.W. 364 (1935). 
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the policy from taking effect on the first instance unless the condi- 
tions prescribed were fulfilled. 

The conclusion of the court is sound, and its comment on the 
confusion in the law concerning conditions precedent and affirmative 
warranties is certainly justified. There are reasons of logic and 
justice for placing the burden of proof on the insurer in either case.?8 
The court might have regarded the provision in the principal case as 
a condition subsequent, as to which the burden of proof would 
clearly be on the insurer, and still have distinguished the Clark 
case as involving a condition precedent. 


IX. 
MUNICIPAL CORPORATIONS 
Rosert J. CUNNINGHAM 


There are about thirty-six cases dealing with municipal corpora- 
tions. Most of them involve new questions and will be helpful to the 
bar of the state. Those not considered especially important will be 
omitted from discussion; because of the number of cases, the dis- 
cussion will have to be limited. 


A. CONTRACTS AND Quast CONTRACTS 


Municipalities and contractors alike will do well to observe strict 
compliance with all regulations relative to public bidding. In Bech- 
thold v. Wauwatosa the court held on rehearing that a taxpayer 
could enjoin payment to a contractor even after $10,000 worth of 
work had been done where advertising for bids was not made in 
accordance with the statutory requirements.” The court comments on 
the fact that the case is not one in which payment has already been 
made, and the first decision indicates that there might be recovery 
under quasi contract. Apparently following this lead the contractor 
brought a subsequent action, Federal Paving Corp. v. Wauwatosa,’ 
in which the court disallowed recovery even for the reasonable value 
of the work done and held that if the irregularity is such as to de- 
prive a municipality of the protection of a safeguard against the 
extravagance and corruption of its officers, recovery should be de- 





* See Vance, Insurance (2d ed. 1930) 402-404. 

*228 Wis. 544, 277 N.W. 657 (1938), reversed on rehearing, 228 Wis. 558, 
280 N.W. 320 (1938). 

* Wis. Stat. (1937) §62.15 (3). 

*286 N.W. 546 (Wis. 1939). 
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nied. It should be noted that the legislature has since passed an act* 
giving municipalities authority to pay for public work done in good 
faith under a contract which may be declared to impose no legal ob- 
ligation. This law was probably enacted to meet situations such as 
arose in this latter case. 


The supreme court held in Luebke v. Watertown® that it was 
possible to combine the obligations of a contractor and his surety in 
a single instrument, and that a contract can be signed under any trade 
name so long as that name is a substitute for the person’s own name. 


B. Lrasitity For Torts 


In LeMay v. Oconto® the guardian of a three and one-half year 
old child sued for injury to the child, who had been riding a tricycle 
on a sidewalk and had been injured as a result of the settling of a 
block of cement. Recovery was allowed, and the test applied was 
that a rider cannot recover for injuries resulting from defects if a 
sidewalk was in proper condition for pedestrians, but may recover 
if the sidewalk was not in proper condition even for pedestrians. 
The child was conclusively presumed incapable of contributory neg- 
ligence; no mention was made of any ordinance prohibiting the 
riding of bicycles on sidewalks. A different question might be pre- 
sented in a community where such an ordinance was involved and 
the person injured was old enough to be capable of contributory or 
comparative negligence. 

In Herrick v. Luberts’ the court held that a highway was not a 
place of employment under the safe place statute, and a municipality 
would not be liable for temporary conditions not connected with 
structural defects such as a slippery condition, which did in fact 
exist in the instant case. 

The court also held that a municipality was performing a govern- 
mental function in maintaining a toboggan slide even though the 
slide was located outside of the city.8 The safe place statute did not 
apply to the toboggan slide, since the place where the accident oc- 
curred could not be considered as a place of employment. 





‘Wis. Laws 1939, c. 349. 

*230 Wis. 512, 284 N.W. 519 (1939). 

*229 Wis. 65, 281 N.W. 688 (1938). 

7230 Wis. 387, 284 N.W. 27 (1939). 

*Cegelski v. Green Bay, 285 N.W. 343 (Wis. 1939). 
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C. OFFICERS 


In State ex rel. Orvis v. Evans® a candidate for office failed to 
list among his disbursements the amount paid for mirrors and match 
containers with political advertising on them. The court held that 
he had committed such deliberate, intentional and substantial viola- 
tion of the Corrupt Practices Act as to subject himself to an ouster 
proceeding, and the election should have been declared void in spite 
of the provision that the Act should be so construed as to give effect 
te the will of the electors, if ascertainable, in spite of failure to 
comply with some of the provisions of the statutes.1! This result was 
reached after an election in which the violator had received a sub- 
stantial majority of the votes. 


D. Powers 


The general theory of city-manager government is reviewed in 
Webb v. Beloit.1* A policeman was suing for a salary reduction 
which had not been recommended by the city manager, and which 
had been made at a time when no fire and police commission existed, 
since none was required. Under this particular plan the court held 
that a council could set a salary without previous recommendation. 
The court also held that the city manager’s power to perform the 
functions of a fire and police commission arose by virtue of Sec- 
tion 64.11 (1) and not by any assignment to him by action of the 
council. This system has been altered, however, by the subsequent 
enactment of Chapter 263 of the Laws of 1933, which amended 
Section 64.10 (2) and now requires boards of fire and police com- 
missioners in all city-manager cities. 

An extension of the power to regulate gambling is illustrated by 
Dallman v. Kluchesky.1* In that case the Milwaukee ordinance pro- 
hibited the keeping of any machine by which money is or may be 
played or paid upon chance. There was no evidence of gambling, but 
the court held that the council had the power to enact an ordinance 
against devices which make it more difficult to suppress gambling. 

In Reetz v. Kitch'* Sections 348.28 and 62.09 (7) (d), relative 
to the interest of officers in city contracts, are construed. The court 





*229 Wis. 304, 282 N.W. 14 (1938). 
Wis. Stat. (1937) c. 12, especially §§12.01 (3), 12.06 (1). 
™ Wis. Stat. (1937) $5.01 (6). 

2229 Wis. 51, 281 N.W. 662 (1938). 

229 Wis. 169, 282 N.W. 9 (1938). 
230 Wis. 1, 283 N.W. 348 (1939). 
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held that a city clerk who was a stockholder of a reorganized bank 
was obligated to refund to the city treasury moneys paid out for 
the purchase of a bank building taken over by the city. However, 
council members who had certificates against the reorganized bank 
based on deposit accounts were not so obligated. The case illustrates 
that a court will sometimes overlook a failure to comply with the 
exact procedural details where a municipality actually possesses the 
power to accomplish the result desired. 

The supreme court, in Bjordal v. Town Board,'® sustained the 
right of a municipality to limit the number of liquor licenses in a 
township. This case was not based on any tavern limitation in the 
statutes since none existed at the time the case was first heard. A 
municipality probably has that power irrespective of any limitation 
made in the statutes unless the state statute expressly negatives the 
right to adopt any different limitation.1¢ 

In LaCrosse Rendering Works v. LaCrosse!* the city had en- 
acted an ordinance in 1913 granting a license to a rendering plant for 
50 years. In 1938 a general ordinance was enacted covering the ren- 
dering business and requiring an annual license. The court sustained 
the 1938 ordinance and held that a municipality could not divest itself 
of its police power; every contract is made subject to the implied 
condition that its fulfillment may be frustrated by a proper exercise 
of the police power. The exercise of that power must be for an end 
which is in fact public, and the means adopted must be reasonably 
adapted to that end. In this case there were also state regulations 
relative to rendering plants, though the municipal ordinance made 
additional regulations not covered by the state statute. The court held 
that the state regulations in the field did not prevent a municipality 
from making additional regulations so long as they were not in con- 
flict with those of the state. 

The constitutionality of the vocational school system was ap- 
proved in Manitowoc v. Manitowoc Rapids.1® The court said that 
under the statute a municipality could either furnish vocational school 





* 230 Wis. 543, 284 N.W. 534 (1939). 

“The municipality may enact requirements in addition to regulations by the 
state so long as there is no conflict between the two. Fox v. Racine, 225 Wis. 
542, 275 N.W. 513 (1937); LaCrosse Rendering Works v. LaCrosse, 285 N.W. 
393 (Wis. 1939). Wis. Laws 1939, c. 397, recently enacted, limits the number of 
taverns, but since the language of the act simply is that no town, village or city 
shall issue more than one license for each 500 population, a municipality could 
legally adopt a more rigid quota limitation. 

285 N.W. 393 (Wis. 1939). 
* 285 N.W. 403 (Wis. 1939). 
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education or pay for that education furnished elsewhere, and the fact 
that no notice need be given to a municipality which will be later 
charged, does not make the law unconstitutional as violating the due 
process clause or the equal protection clause of the federal constitu- 
tion. It was pointed out that there could be no point to the notice be- 
cause the privilege could not be denied under the law anyway.!® 


E. UTIvities 


The law relative to the acquisition of utility property has been 
clarified by a series of three decisions bearing the same title. In the 
first Wisconsin Power & Light Company v. Public Service Com- 
mission®® severance damages in acquisition proceedings were dis- 
allowed, and the court held that the value of utility property to be 
acquired should be determined as of the date of the award and not 
as of the date of the referendum for the purchase of the property. 
A proceeding of this kind is not a direct purchase but a definite 
taking because the utility accepts the indeterminate permit subject 
to that possibility. The court also points out that when a municipality 
takes title it takes it free and clear of all encumbrances. In the second 
case of the same title?! it was held that a municipality may acquire 


a distribution system within its borders without acquiring a number of 
connected facilities; and in the third case? the court held that a 
village board resolution determining what it considers as used and 
useful has no effect whatever, since that decision is definitely vested 
in the public service commission, and approved the wording of the 
following referendum: 


Shall the village . . . acquire by purchase the electric plant 
and equipment actually used and useful for the convenience of 
the public now owned by the [X] power company ? 


Another unusual situation arose in State v. Thiessen.?3 For a 
long period of time the water utility funds were used to pay for 
water extensions, and then for a period of seven years the cost of 





*” The legislature has recently passed chapter 421 of the Laws of 1939 amend- 
ing Section 41.19 so that no municipality shall be liable without its consent or 
without notice in writing, to pay tuition for a student over 21 or for any course 
given for credit at the University or state teachers’ colleges. 

284 N.W. 586 (Wis. 1939). 

* Wisconsin Power & Light Co. v. Public Service Comm., 286 N.W. 581 (Wis. 
1939). 

™ Wisconsin Power & Light Co. v. Public Service Comm., 286 N.W. 588 
(Wis. 1939). 

286 N.W. 561 (Wis. 1939). 








Jan.] WORK OF THE WISCONSIN SUPREME COURT 69 


extensions was charged in part against abutting property owners, and 
later the city went back to the old method of paying for improvements 
out of utility funds. In 1937 the legislature had passed chapter 319 
permitting a refund to those parties who had paid special assessments 
under such circumstances. The court held that the law was consti- 
tutional and not retroactive, nor a payment of public funds for pri- 
vate purposes; that municipalities could, pursuant to statute, recog- 
nize moral obligations of this kind. 


F. CoNsTITUTIONAL LAw 


There are three interesting constitutional decisions in the last 
two terms. One is Barth v. Shorewood,?4 which holds constitutional 
Section 61.65 requiring a board of fire and police commissioners and 
a fire and police pension fund in villages having a population of five 
thousand or more. The court held that the constitutional requirement 
of uniformity does not prohibit classification, and a classification 
setting up one system for villages and another for cities is proper. 
Nor was the law unconstitutional as contrary to the home rule 
amendment, since the regulation of police is already considered a 


matter of state-wide concern and fire protection should be similarly 
treated. Three judges dissent. 


Milwaukee v. Taylor®® involved a special assessment question. 
The City of Milwaukee included in the instant assessment the cost 
of property acquired for prior improvements and previously paid for 
out of the general funds of the city. The court held that this could 
be done where the improvements already paid for were a necessary 
and proper part of the whole improvement contemplated ; and since 
a benefit was conferred, this remained a special assessment not em- 
braced by the constitutional rule of uniformity in taxation. 

Milwaukee v. Snyder®® involved a question of free press and 
free speech. The city had an ordinance prohibiting the distribution 
of handbills in or upon any streets or sidewalks. During a labor dis- 
pute handbills setting out certain phases of the dispute were 
passed out ; they were handed to passers-by in such a way that there 
was considerable accumulation of them on the sidewalks. The court 
sustained the ordinance as a simple regulation against littering of the 
streets and distinguished it from Lovell v. Griffin,?7 a case in which 





™229 Wis. 151, 282 N.W. 89 (1938). 
*229 Wis. 328, 282 N.W. 448 (1938). 
* 230 Wis. 131, 283 N.W. 301 (1939). 
™ 303 U.S. 444, 58 Sup. Ct. 666 (1937). 
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the United States Supreme Court held that an ordinance prohibiting 
the distribution of pamphlets without first having secured a permit 
from the city manager violated the guarantee of free press and free 
speech. The case has been appealed to the United States Supreme 
Court.* 


G. Poor RELIEF 


An excellent discussion of relief procedure as applied to tran- 
sients is found in Holland v. Cedar Grove.28 When a municipality 
furnishes a transient with relief, the municipality should notify and 
charge the county, and the county in turn shall collect from the 
municipality where the pauper has a legal settlement. No other pro- 
cedure is authorized. The court points out that this is entirely statu- 
tory and may be changed at the will of the legislature. 

The question of giving the industrial commission jurisdiction and 
power to hear, try and determine claims between various govern- 
mental units relative to relief furnished a person not having legal 
settlement in the municipality which furnishes relief, raised a close 
constitutional question which split the court four and three, the 
majority holding that this does not vest in the commission powers 
which belong exclusively to the courts. 

In Grand Chute v. Milwaukee County*® it was held that emanci- 
pation of a minor does not enable him to acquire a settlement other 
than that of his father. 

In Cleveland v. Industrial Commission®® the court held that there 
was power to grant poor relief, where needed, to a father in spite 
of the then-existent statutory provision that the so-called mother’s 
pension should be the only relief granted to a family.*! The decision 
also clarifies Section 49.02 (7) by its interpretation that the phrase 
“by voluntary and uninterrupted absence” refers only to voluntary 
and uninterrupted absence for the period of a year without being on 





* Subsequent to the writing of this article the United States Supreme Court 
reversed the Wisconsin court. Snyder v. Milwaukee. U.S. Sup. Ct., Novem- 
ber 22, 1939. 

* 230 Wis. 177, 282 N.W. 113 (1939). 

* 230 Wis. 213, 282 N.W. 127 (1939). 

* 286 N.W. 558 (Wis. 1939). 

™ Wis. Stat. (1933) §48.33 (6). The present provision, Wis. Stat. (1937) 
$48.33 (6), reads: “Aid pursuant to this section shall be the only form of public 
assistance granted to the family for the benefit of such child .... This sub- 
section shall not be construed to prohibit such forms of public assistance as may 
legitimately accrue directly to persons other than the beneficiaries of this section 
who may reside in the same household.” 
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relief at any time during that period; so that the party receiving 
relief does not lose his original settlement by remaining away from 
it voluntarily for a year if he receives relief during that period; 
he must be self-supporting for the full period of a year before a new 
settlement is acquired.3* 


+ a 
PLEADING, PRACTICE AND PROCEDURE 
PauL W. ScCHUETTE 


A. JURISDICTION 


Especially significant among the decisions of the past two terms 
were the cases dealing with the original jurisdiction of the supreme 
court. The earlier cases on the subject, culminating in the /ncome 
Tax Cases,! were reanalyzed and brought down to date in Petition 
of Heil.2 The emergency board had brought a mandamus action in 
the circuit court to compel the state treasurer and secretary of state 
tu disburse certain moneys. The governor-elect sought leave to 
commence an action of prohibition to prevent the circuit court from 
proceeding in the matter, alleging that the appropriation was uncon- 
stitutional, that the matter was publici juris, and that it concerned 
the sovereign rights of the state. The supreme court denied his peti- 
tion, saying that superintending control will in general be exercised 
only at the behest of a party to a proceeding in an inferior court. 
It indicated, however, that it might have used its prerogative writs 
to restrain the lower court from hearing the case if the application 
had been one for the exercise of original jurisdiction. The distinction 
between original jurisdiction and supervisory control has been fre- 
quently over-looked or ignored; the detailed discussion in this case 
should prevent recurrence of such a mistake. 


Fred R. Zimmerman, a private citizen acting as relator, sub- 
sequently followed the suggestion of the court and filed a petition 
for leave to commence an original action to enjoin payment of the 
moneys in question. The court granted his petition, stayed the pro- 
ceedings in the circuit court, and heard and decided the case itself.® 





: “The relief statutes have been since amended, so that this decision settles a 
Point which might otherwise be of considerable doubt. 
7148 Wis. 456, 134 N.W. 673, 135 N.W. 164 (1912). 
*230 Wis. 428, 284 N.W. 42 (1939). 
* State ex rel. Zimmerman v. Dammann, 229 Wis. 570, 283 N.W. 52 (1938). 
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The court also discussed the extent of the circuit court’s juris- 
diction in Petition of Heil, and indicated that the circuit court has 
concurrent jurisdiction to issue prerogative writs in matters of public 
importance, and may hear and rule upon such cases until the supreme 
court decides to exercise original jurisdiction in the matter. This 
would seem to settle the hitherto very troublesome problem of the 
extent of the power of the circuit court in such matters, but there is 
still some question as to how the action may be brought. The court 
does not mention Milwaukee Horse and Cow Commission Co. v. 
Hill,t where it was held that a taxpayer’s action will not be enter- 
tained in the circuit court unless some injury to the taxpayers as a 
class is shown, separate and distinct from wrongs suffered by the 
public generally. It has been held that the attorney general cannot, 
unless a statute of specific authorization be found covering the par- 
ticular case, commence an action in the circuit court on his own 
' initiative in behalf of the state.5 There may be some doubt whether 
an individual would have any greater right to do so.® At any rate it is 
difficult to know how he should proceed. It is to be hoped that future 
decisions will shed more light on this problem. 

The original jurisdiction of the supreme court can be invoked in 
quo warranto proceedings in a proper case by any private person in 
the name of the state, when the attorney general refuses to act, 





*207 Wis. 420, 241 N.W. 364 (1932). 
*See, for example, State v. Snyder, 172 Wis. 415, 179 N.W. 579 (1920). The 
attorney general has no powers except those granted by statute, and the general 
statute of authorization gives him no power to commence an action in the circuit 
court except where requested by the governor or either house of the legislature. 
Wis. Stat. (1937) $14.53 (1). 

* There appears to be no decision in point on this question. Perhaps an indi- 
vidual does have such a right, but it has never been adequately discussed. The 
related problem of whether an individual may bring such an action on behalf 
of the state, either in the circuit court or under the original jurisdiction of the 
supreme court, without first making a demand upon the attorney general to act, 
was not discussed either in Petition of Heil or State ex rel. Zimmerman v. Dam- 
mann. It did not appear that any demand had been made on the attorney gen- 
eral in those actions, but since the attorney general had appeared on the opposite 
side of the case in the circuit court such a demand would obviously have been 
useless. Such cases as The State ex rel. Lamb v. Cunningham, Secretary of State, 
83 Wis. 90, 53 N.W. 35 (1892), although frequently ignored, appear never to have 
been expressly overruled on this point. In that case it was said: “Among the 
propositions so firmly established as to require no further exposition from this 
court are those to the effect that . . . ‘in matters strictly publici juris, in which 
no one citizen has any right or interest other than that which is common to 
citizens in general, a petition by a private person for leave to commence an action 
in this court in the name of the state cannot properly be considered until the 
attorney general has been requested to move in the matter, and has refused or 
unreasonably delayed to do so.’” Jd. at 121, 53 N.W. at 48. 
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according to State ex rel. Martin v. Ekern.” This overrules language 
in State ex rel. Heim v. Williams,® where the court had stated that 
the statute gave such a right only to persons having an interest in 
the outcome of the action. The result in the Ekern case accords both 
with logic and the wording of the statute. The state is the real plain- 
tiff in such an action; the relator is merely incidental. 

Mere avoidance of delay and multiplicity of suits is not sufficient 
grounds for the exercise of the supreme court’s original jurisdiction. 
Thus in State ex rel. Attorney General v. John F. Jelke Co.® the 
court refused to grant leave to the attorney general to commence 
an original action for a declaratory judgment against a number of 
defendants charged with tax evasion. The case was also an improper 
one for the exercise of original jurisdiction because of the fact that 
some of the defendants were entitled to a jury trial, which of course 
they would not get in the supreme court. 


In State v. La Crosse Theaters Co.'° it was held that the supreme 
court will not grant temporary injunctions except in the exercise of 
its original jurisdiction, and therefore the court refused to issue an 
injunctional order pending determination of the same cause in the 
circuit court. 

It seems now to be well established that a writ of prohibition 
may be granted to restrain the circuit court from proceeding in an 
action where there has been no valid service of process and no gen- 
eral appearance. In State ex rel. Northwestern Development Cor- 
poration v. Gehrz'! this method of proceeding was again upheld, 
following the lead of In Re Petition of Inland Steel Co.'? 

Several other recent decisions merely affirm rules now well es- 
tablished. Under the equal privileges and immunities clause a court 
cannot refuse to take jurisdiction of a transitory cause of action 
merely because all the parties are nonresidents and the cause of 
action arose outside the state.1% In a court of general jurisdiction 





"228 Wis. 645, 280 N.W. 393 (1938). 

*114 Wis. 402, 90 N.W. 452 (1902). 

* 230 Wis. 497, 284 N.W. 494 (1939). 

© 286 N.W. 707 (Wis. 1939). 

230 Wis. 412, 283 N.W. 827 (1939). 

* 174 Wis. 140, 182 N.W. 917 (1921). But it should be borne in mind that in 
Petition of Pierce Arrow Motor Car Co., 143 Wis. 282, 127 N.W. 998 (1910), the 
court had refused to grant prohibition for such a purpose in a $500,000 conspiracy 
action. That case has never been expressly overruled, though it would seem diffi- 
cult to distinguish. 

*Bourestom v. Bourestom, 285 N.W. 426 (Wis. 1939). (Automobile accident 
occurred in Oklahoma between residents of Minnesota. Our courts could not refuse 
to hear the case.) 
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the jurisdiction is presumed whether the recitals of the record show 
it or not, but in a court of limited jurisdiction the recitals of the 
record must affirmatively show jurisdiction.1* A county court has 
no powers except those derived from statute, and, as a court of 
probate, cannot try title to property in dispute.'® 


B. VENUE 


Section 261.06(6) allows suit to be brought against a corpora- 
tion either in “the county in which it has its principal office or in 
which the cause of action or some part thereof arose”. In State v. 
Aarons’® a foreign corporation was sued in the county where its 
principal Wisconsin office was located, and it demanded a change 
to the county where the cause arose, contending that the statute al- 
lowed the choice of venue only where the corporation has its prin- 
cipal office in Wisconsin, and that as to all others the action must be 
brought where the cause arose. Apparently the precise problem had 
never arisen before, so it was simply a matter of interpreting the 
statute. The court held that it meant the principal Wisconsin office, 
regardless of whether it was the principal office in a national sense 
or not, and the change of venue was denied. 

In State ex rel. Jackson v. Leicht'* the court construed the stat- 
utory provision allowing a change of venue to any “defendant”! 
as limited to a defendant with an interest in the action, and refused 
a change demanded by a mere nominal party!® in an automobile in- 
jury case in which the insurer was the real defendant. Although the 
construction was not in accord with the literal wording of the statute, 
the court stated that the spirit or intent of the statute prevails over the 
letter thereof. 





™* Linschitz v. C. A. Neuberger Co., 230 Wis. 304, 283 N.W. 811 (1939). The 
principle was here applied to a foreign judgment, and it was held that our courts 
were not bound to recognize a judgment of the Municipal Court of Chicago 
where the record failed affirmatively to show jurisdiction. 

* Central Wisconsin Trust Co. v. Schumacher, 230 Wis. 591, 284 N.W. 562 
(1939). 

* 286 N.W. 27 (Wis. 1939). 

285 N.W. 335 (Wis. 1939). 

* Wis. Stat. (1937) §261.03. 

* The party in question was the driver of the car, a minor without means, 
who had been interpleaded as a defendant upon motion of the insurer and against 
plaintiff's protest, the court stating at the time that there must be no delay in 
having the case ready for trial. The minor and insurer then joined in asking for 
a change of venue to the county of the minor’s residence, which was denied. It 
would have been too late for the insurer alone to request a change of venue, and 
the court held the interpleaded defendant had no right to it. 
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A sales contract providing that an action to enforce the contract 
could be brought in any county selected by the seller was held 
valid in State v. Luchsinger,®° and the defendant’s demand for a 
change of venue to the county of his residence was denied. The hold- 
ing of the court was based on State ex rel. Bobroff v. Braun?' 
holding a similar provision in a cognovit note valid and effective. 

The importance of getting into the proper county in a criminal 
case and proving that it is the proper county is demonstrated by 
Siate v. Wiedenfeld.22 The defendant was being prosecuted for 
forgery, but the prosecution failed to prove beyond a reasonable 
doubt that the crime had been committed in the county where action 
was brought and as a result failed to secure a conviction. 


C. PLEADING 


Most of the cases on this subject merely reaffirmed established 
rules of pleading. A few, however, presented somewhat novel or 
interesting problems, or stated principles of sufficient importance 
to merit repetition. In Andrew v. Brecker?® allegations of express 
contract in the complaint were held sufficient to sustain a judgment 
on implied contract. This accords with modern liberality in construc- 
tion of pleadings. If enough facts are set forth to show a cause of 
action the pleading should be held sufficient for that purpose, and 
a general demurrer on the ground of insufficiency must be over- 
ruled.2* It is immaterial that the cause of action stated may not be 
that which the pleader intended to state.*5 

In Kaegi v. Industrial Commission® it is said that the power of 
allowing amendments to pleadings is broad, and within the sound 
discretion of the court. It was held to be an abuse of that discretion 
to refuse to allow amendment to show that the industrial commission 
failed to read the testimony and otherwise comply with the require- 
ments of due process. But in McCartie v. Muth?" the court refused 
to allow amendment of the ad damnum clause of the complaint in a 
personal injury action to correspond to the jury’s award, the award 
having exceeded the demand. It appeared, however, that the supreme 





* 286 N.W. 72 (Wis. 1939). 

* 209 Wis. 483, 245 N.W. 176 (1932). 
* 229 Wis. 563, 282 N.W. 621 (1938). 

* 229 Wis. 526, 282 N.W. 609 (1938). 

™ Kerler v. Evangelical Emmanuel Church, 229 Wis. 243, 282 N.W. 32 (1938). 
* Meacham Investment Co. v. Rubin, 229 Wis. 415, 282 N.W. 575 (1938). 

* 285 N.W. 845 (Wis. 1939). 

"230 Wis. 604, 284 N.W. 529 (1939). 
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court thought that the amount demanded was as high as the jury 
could reasonably have awarded. If the amount awarded had been 
reasonable the court indicated that it might have permitted such an 
amendment conditioned upon a new trial. 

In Marshall v. Marshall?® it was held that where allegations were 
merely set up in an answer as defensive matter, and not as a counter- 
claim, the defendant was not entitled to any relief other than the 
dismissal of the complaint. The holding is certainly correct; the 
difficulty lies in determining what is defensive matter and what is a 
counterclaim. Where the pleader is inept this may present a real 
problem. 

Arneson v. Buggs*® holds that the defense of contributory negli- 
gence is open to a defendant without pleading it in his answer. There 
is a split of authority among the states on this matter, but the rule 
is well settled in Wisconsin. Where the facts show contributory neg- 
ligence the question of comparative negligence must be submitted 
to the jury. 


D. JUDGE AND JuRY 


It is a violation both of our statutes and of constitutional rights 
to deny a jury to a defendant in a criminal action when he makes a 
seasonable demand for a jury trial. In State v. Slowe®® it was held 
that this rule applies in the case of misdemeanors as well as in the 
case of more serious crimes. 

A failure of commissioners to choose any women to serve upon 
a grand jury was held not to invalidate an indictment returned by 
the jury, in the absence of any showing of unfair or prejudicial 
treatment of the accused, in State v. Salen.* Such procedure was, 
however, improper and irregular. 

Under some circumstances it may be the duty of the court to 
give instructions to the jury even though not requested by either 
party. Thus in Benedict v. Berg,3* where it appeared that a personal 
injury plaintiff was probably drunk at the time of the injury, it was 
held that some instruction should have been given in regard to his 
intoxication, even though the charge actually requested by defend- 
ant in that regard was not warranted. And in Jenks v. Hetzel,** 





* 230 Wis. 504, 284 N.W. 541 (1939). 
* 286 N.W. 19 (Wis. 1939). 

* 230 Wis. 406, 284 N.W. 4 (1939). 

"= 286 N.W. 5 (Wis. 1939). 

* 229 Wis. 1, 281 N.W. 650 (1938). 

* 285 N.W. 737 (Wis. 1939). 
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where the testimony was confused, a new trial was granted partially 
because of failure to give the proper instructions as to a rule of law, 
even though no instructions had been requested. 

In Wedel v. Klein** a jury found defendant guilty of both ordi- 
nary and gross negligence in response to questions allowing them 
so to find. The trial court did not think there was enough evidence 
to show gross negligence, so it held the answer on that to be merely 
a second finding of ordinary negligence, following the precedent of 
Theby v. Wisconsin Power & Light Co.*5 This was held to be 
error, the court saying that such a verdict should be submitted in the 
alternative so that if the jury finds gross negligence it need not 
answer the questions on ordinary negligence. 

In Andrew v. Brecker®® the jury found on special verdict that 
there was no express contract. The court then held that there was an 
implied contract, a matter upon which no instructions or questions had 
been requested. This was held to be properly within the function of 
the court, on the theory that the parties had waived a jury trial on 
that issue by their failure to request instructions or questions upon 
the point.37 


E. JUDGMENTS 


The summary judgment procedure received consideration in 
Prime Manufacturing Co. v. A. F. Gallun & Sons Corporation,*® in 
which the court again points out that a summary judgment is to be 
given only where there is no real issue of fact to be tried, and must 
be denied where any genuine and substantial issue is presented by the 
pleadings. 

In Kickapoo Development Corporation v. Kickapoo Orchard 
Co.8® it was held, following Richter v. Standard Manufacturing 
Co.,*° that an interlocutory judgment must be appealed from just 
as any other judgment, and if appeal is not taken within the proper 





* 229 Wis. 419, 282 N.W. 606 (1938). 

* 197 Wis. 601, 222 N.W. 826, 223 N.W. 791 (1929). 

* 229 Wis. 526, 282 N.W. 609 (1938). 

"The court based its holding on the statutory provision that: “When some 
controverted matter of fact not brought to the attention of the trial court but 
essential to sustain the judgment is omitted from the verdict, such matter of fact 
shall be deemed determined by the court in conformity with its judgment and 
the failure to request a finding by the jury on such matter shall be deemed a 
waiver of jury trial pro tanto.” Wis. Stat. (1937) §270.28. 

* 229 Wis. 348, 281 N.W. 697 (1938). 
* 285 N.W. 354 (Wis. 1939). 
“224 Wis. 121, 271 N.W. 14 (1937). 
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time the judgment cannot be reviewed on appeal from the final 
judgment.*! So also the trial court has no power to review or change 
the judgment after the time has gone by. Nor can it change the 
meaning of the judgment by the device of a strained construction of 
it. 

In Feiges v. Racine Dry Goods Co.*? it was held to be so well 
known as to need no citation of authorities that a court of general 
jurisdiction has complete control of its orders and judgments dur- 
ing the term in which they are made or entered. The statutory pro- 
vision permitting review within sixty days*® apparently does not 
change the rule as to within the term. The converse of this proposi- 
tion was discussed in /n re Coloma State Bank,** holding that the 
court has no power to review or reverse its judgment of a previous 
term as to matters upon which the mind of the court acted or is 
presumed to have acted, merely because the court thinks it made a 
mistake, unless it comes within a statutory provision for review, 
such as the sixty day provision just mentioned. 





F. New TRIAL 


In several cases the court followed its growing practice of grant- 
ing a new trial simply “in the interests of justice”’.*5 And in several 
cases new trial was granted because of error or inconsistency in the 
jury’s verdict.4® The court also seems to be granting partial new 
trials, a practice at one time abhorred, with increasing frequency.‘ 





“ This principle was also invoked in Estate of Dammann, 230 Wis. 160, 283 
N.W. 363 (1939), discussed in the “Appellate Practice” section of this article. 

“285 N.W. 805 (Wis. 1939). 

“ Wis. Stat. (1937) §252.10 (1). 

“229 Wis. 475, 282 N.W. 568 (1939). 

* Benedict v. Berg, 229 Wis. 1, 281 N.W. 650 (1938); Switzer v. Weiner, 
230 Wis. 599, 284 N.W. 509 (1939); Ray v. State, 285 N.W. 374 (Wis. 1939); 
Jenks v. Hetzel, 285 N.W. 737 (Wis. 1939); Euclide v. State, 286 N.W. 3 (Wis. 
1939). 

“ Wedel v. Klein, 229 Wis. 419, 282 N.W. 606 (1938) (jury found defendant 
guilty of both ordinary and gross negligence); State v. Evans, 229 Wis. 405. 
282 N.W. 555 (1938) (case erroneously presented to jury so that defendant did 
not get the benefit of presumption of innocence on an important and vital issue) ; 
Rosenow v. Schmidt, 285 N.W. 755 (Wis. 1939) (jury found both drivers guilty 
of negligence in failing to yield the right of way; should have decided which had 
the right of way); Dahlberg v. Jones, 285 N.W. 841 (Wis. 1939) (verdict finding 
negligence not supported by evidence passed upon, but might have been supported 
by evidence not considered). 

* Wedel v. Klein, 229 Wis. 419, 282 N.W. 606 (1938) (new trial on question 
of gross negligence of one of defendants); McCartie v. Muth, 230 Wis. 604, 
284 N.W. 529 (1939) (trial court affirmed unless plaintiff would pay costs and 
take a new trial on issue of damages only). 
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This development is a desirable one, and conforms to predictions 
made in the Law Review some years ago.*® 

In Lester v. State*® the trial court denied a new trial to a de- 
fendant claiming newly discovered evidence. on the grounds that the 
evidence was cumulative and that the defendant showed a lack of 
due diligence in securing it. This was held to be properly within the 
discretion of the trial court. But in Ray v. State®® the court held that 
a new trial should have been granted where a witness whose proposed 
testimony was known to the defendant was out of town when at- 
tempt was made to subpoena her, but had since returned, even though 
the testimony was not strictly “newly discovered” and there was no 
strict “due diligence” on the part of defendant. 

In Jolitz v. Fintch®' plaintiffs appealed from an order granting 
a new trial unless they accepted the lowest sum which a jury might 
properly award, contending that the rule was wrong and that a 
plaintiff should be permitted to avoid a new trial by accepting what 
the tria! court thinks the jury should have awarded. This argument 
has been repeatedly advanced by attorneys and the court here states 
the reason for the rule at length to prevent recurrence of the same 
discussion again. The reason for the rule, of course, is that only by 
giving plaintiff the option to take the lowest amount which a jury 
could reasonably award is defendant’s right to a jury trial preserved. 
This principle is well established in Wisconsin.5? Nevertheless in 
one case, Podell v. Gronik,5* the court apparently awarded a new 
trial unless the defendant would accept judgment for the lowest 
amount which might reasonably be awarded against him. Such a 
decision does deprive the plaintiff of his right to a jury trial, and 
is clearly erroneous. It is possible that the court intended to say 
that the award which it made was the highest that could reasonably 
have been made, but it seems more probable that the order was a 
mistake which the attorneys failed to bring to the court’s attention. 

A plaintiff desiring to contest the reduction in damages when 
given such an option in the trial court must reject the reduction and 





“See Comment by Herbert L. Abraham in (1935) 10 Wis. L. Rev. 408. 

“228 Wis. 631, 280 N.W. 334 (1938). 

” 285 N.W. 374 (Wis. 1939). 

"229 Wis. 256, 282 N.W. 87 (1938). 

@ The rule was first laid down in Heimlich v. Tabor, 123 Wis. 565, 102 N.W. 
10 (1905), and has been consistently adhered to since it was reaffirmed in Gerlach 
v. Gruett, 175 Wis. 354, 185 N.W. 195 (1921). 
“229 Wis. 238, 282 N.W. 53 (1938). 
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appeal from the order granting a new trial. He cannot accept the 
changed award and then appeal from that.54 


G. APPELLATE PRACTICE 


The mass of material digested under “Appeal and Error” dur- 
ing the past two terms produced a few important and interesting 
legal developments. In Haas v. Moloch Foundry & Machine Co.*5 
the court held itself to be without jurisdiction on an appeal from 
confirmation of a foreclosure sale due to lack of service of notice of 
appeal on the purchaser. Inasmuch as a reversal would adversely 
affect him, he was a necessary party to the appeal. 

Several decisions involved the time of taking an appeal. In Kisten 
v. Kisten®® an order refusing to extend the time for settling and 
serving the bill of exceptions was reversed by the supreme court, 
since good cause was shown for the delay. But where no adequate 
cause is shown an order refusing to extend the time for appeal will 
not be overruled.5? Where the time for appeal from a county court 
judgment denying an attempt to hold an executor liable for a note 
had passed, the judgment cannot be appealed from, nor can it be 
reviewed by appeal from the allowance of the executor’s final ac- 
count.58 

In Estate of Campbell®® the court rendered a decision on Oct- 
ober 28, but didn’t make, sign, or file its conclusions of law and 
order until November. Since none of the parties considered the 
decision to be an order or judgment when rendered, an appeal with- 
in sixty days of the making, signing, and filing was held to be timely. 
The decision unfortunately leaves us somewhat in the dark as to 
just when the order or judgment is complete, and seems to indicate 
that the intention or interpretation of the parties may affect it and 
change the time. 

In Estate of Richardson®® an order extending the time to appeal 
and settle a bill of exceptions was held not reviewable on the ap- 





™ Nygaard v. Wadhams Oil Co., 284 N.W. 577 (Wis. 1939). 

™ 286 N.W. 62 (Wis. 1939). 

% 229 Wis. 479, 282 N.W. 629 (1938). 

"Estate of Blahnik, 285 N.W. 421 (Wis. 1939). 

® Estate of Dammann, 230 Wis. 160, 283 N.W. 363 (1939). Cf. Kickapoo 
Development Corporation v. Kickapoo Orchard Co., 285 N.W. 354 (Wis. 1939), 
discussed supra under “Judgments”. 

* 286 N.W. 60 (Wis. 1939). 

© 229 Wis. 426, 282 N.W. 585 (1938). 
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peal itself, since it is not “part of the judgment or order appealed 
from”. 

While the record is still before it, the supreme court has power 
of its own motion to declare a rehearing and withdraw or modify 
its former opinion if necessary. Cons&uently in Folding Furniture 
Works v. Wisconsin Labor Board*! it was held that rehearing could 
be granted on request of the attorney of the Wisconsin Labor Rela- 
tions Board, even though the board was no longer in existence. 


XI. 


REAL PROPERTY, MORTGAGES AND VENDOR 
AND PURCHASER 


GERALD LAMBOLEY 


A. MortTGAGES 


In Brinckley v. Lager! the supreme court outlined the procedure 
open to the trial court where the highest bid is so low that it shocks 
the conscience of the court: the trial court may decline to confirm 
the sale and order a resale; or it may in addition set an upset value 
of the property and state that it will refuse to confirm any resale 
unless the price bid is at least as high as the upset value; or, third, 
if the highest bidder at the first sale is the mortgagee, the court may 
give him the option of either allowing the upset value fixed by the 
court to be subtracted from the indebtedness as the amount of the 
deficiency judgment, or having his bid rejected and a resale ordered. 
The case also holds that the trial court cannot set the upset value 
of the property by determining the highest market value and the 
lowest market value and calling the difference between the two 
the upset value; an upset price is a price that will not shock the 
conscience of the court, and it will usually be near the lowest market 
value. Nor can the trial court confirm the bid of the mortgagee and 
then require him to permit the amount of the indebtedness to be 
reduced in the deficiency judgment by the amount of the upset price 
as determined by the court. 

In White Eagle Building and Loan Association v. Freyer® the 
court held that a deficiency judgment can not be obtained in an 
action to foreclose a mortgage unless the plaintiff asks for such 





“285 N.W. 851, 286 N.W. 875 (Wis. 1939). 
*286 N.W. 570 (Wis. 1939). 
* 286 N.W. 32 (Wis. 1939). 
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relief in his complaint, and unless, as required by Section 278.105, 
his notice to the mortgagor of his intent to apply for confirmation 
of the foreclosure sale in addition states that the mortgagee will 
ask for a deficiency judgment. The court, however, held that the 
mortgagee may bring a separate action on the indebtedness and ob- 
tain a personal judgment, from which judgment will be deducted 
the amount realized from the foreclosure sale. Thus the plaintiff may 
receive what for all practical purposes amounts to a deficiency 
judgment—the court expressly calls it this—without complying with 
the statute. The result seems just and logical, because the complaint 
in the action brought for judgment on the indebtedness gives the 
mortgagor sufficient notice that the mortgagee demands judgment 
for any deficiency that might result from the foreclosure sale. 

In Marshall and Ilsley Bank v. Ewig* a married woman gave 
a mortgage upon her own property as security for the indebtedness 
of her husband. Thereafter the husband paid the debt and received 
a satisfaction of the mortgage from the mortgagee. The mortgagor 
allowed her husband to retain control of the satisfaction and did 
not have it recorded. Then her husband again borrowed from the 
mortgagee and gave the mortgage and satisfaction as security, with- 
out the consent or knowledge of his wife. The court held that the ex- 
tinguishment of a debt automatically extinguishes the mortgage 
given as security, and that the obligee had no right to assume be- 
cause the satisfaction of the mortgage was not recorded that the 
debtor’s wife assented to the mortgage being used as security for 
the second debt. The case seems just since, although the obligee 
acted in good faith, the circumstances of receiving a mortgage, which 
he had previously discharged, as security for a second debt should 
lead an ordinary prudent man to inquire of the mortgagor whether 
he had consented to re-issuing the mortgage as security for the 
second debt. On the other hand, the rule leaves great opportunity for 
the debtor and the mortgagor to collude in defrauding the obligee. 
such collusion being too difficult to prove in most cases. 


B. VENDOR AND PURCHASER 


The Wisconsin Supreme Court has held in Appleton Electric 
Company v. Rogers,* perhaps contrary to the weight of authority 





* 230 Wis. 353, 283 N.W. 795 (1939). 
*200 Wis. 331, 228 N.W. 505 (1930). 
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in this country,® that if buildings on the premises are damaged to a 
material extent after a land contract has been entered into but before 
the vendee is entitled to possession, the vendee may rescind the con- 
tract even though the damage was not caused by the negligence of 
the vendor. If the vendee has gone into possession before the loss 
occurs, the vendee must bear the loss even though he has not yet re- 
ceived a deed to the property, unless the damage was caused by the 
negligence of the vendor.® Osterloh v. Osterloh™ holds that if a loss 
not caused by the negligence of the vendor occurs before the vendee 
is entitled to possession, and the vendee then goes into possession 
and uses the land or the buildings, the vendee has waived his right 
to rescind and he is not entitled to any reduction in the purchase 
price. By the language employed the court definitely casts doubt upon 
its decision in the Rogers case. It states, “Something is said in the 
Rogers case as to the vendor’s duty while in possession pending de- 
livery of possession to use ordinary care to protect property he has 
sold from fire, which is true enough, but as above stated, there is 
no claim of proof herein that the plaintiff failed to use such care as 
to protecting the property from fire.’’§ 

In Delap v. Parcell® a contractor made improvements on the 
premises at the direction of the vendee while the vendee was in pos- 
session. Thereafter the vendee failed in his payments to the vendor, 
and the latter took possession and conveyed the premises in fee 
simple. The court held that the conveyance did not result in a merger 
of the legal and equitable titles, because there is a presumption that 
a merger is not intended where one would clearly be opposed to the 
interests of the owner of the legal title; that whatever equity the 
vendee had in the property was not destroyed by the conveyance, 
and that the contractor’s mechanic’s lien attached only to that equity ; 
and therefore the vendor’s rights in the land were superior to the 
mechanic’s lien. The court went on to state that the evidence showed 
that the vendee had no equity left, and that the trial court should have 
removed the lien from the property entirely. 





*See 27 R.C.L. 651; 66 C.J. 801. 
*Wetzler v. Duffy, 78 Wis. 170, 47 N.W. 184 (1890). 
"285 N.W. 742 (Wis. 1939). 

*Id. at 744. 

* 230 Wis. 152, 283 N.W. 305 (1939). 
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C. DELIVERY oF DEED 


By prior decisions of the supreme court,!° a grantor makes a valid 
delivery of a deed when he hands it to a third person either instruct- 
ing the latter to deliver the deed immediately or upon the happening 
of a certain event, if the grantor at the same time manifests an in- 
tent to immediately divest himself of all control and power over the 
deed and intends that the third person then and there shall hold the 
deed as trustee for the grantee. Under such circumstances the de- 
livery is immediately effective and irrevocable, even though the grantor 
dies before the grantee receives the deed.1! But if the grantor intends 
that the third person shall hold the deed subject to the control of the 
grantor, the third person is a mere agent of the grantor and there is 
no valid delivery until the deed is delivered to the grantee at the 
direction of the grantor.!2 ; 


In Estate of Rahn1* the grantors handed a properly executed 
deed to the attestor and stated that the property would belong to the 
grantee. There was no competent evidence that the grantee received 
the deed prior to the death of the grantors. The court held there was 
no valid delivery because evidence that the grantors authorized the 
attestor to deliver the deed to the grantee was lacking. “But if such 
authority could be inferred by reason of their (the grantors’) ac- 
quiescence in Peter’s (the attestor’s) taking the deed away, his cus- 
tody thereof must be deemed, in the absence of any authorization 
by the grantors to deliver it, to have been but as their agent, with 
the right of control thereto still in them.”!* This seemingly self- 
contradictory language casts confusion upon the decision. But from 
the rest of the opinion it appears likely that the decision of the court 
is to the effect that, although the grantors told the attestor that the 
property belonged or would belong to the grantee, and although they 
authorized him to take the deed away with him, there is not enough 
competent evidence to sustain the trial court’s findings that the 
grantors intended to immediately divest themselves of all control 





* Prutsman v. Baker, 30 Wis. 644 (1872); Kittoe v. Willey, 121 Wis. 548, 
99 N.W. 337 (1904); Zimmerman v. Zimmerman, 165 Wis. 146, 161 N.W. 369 
(1917). 

“ Albright v. Albright, 70 Wis. 528, 36 N.W. 254 (1888); Kittoe v. Willey, 
121 Wis. 548, 99 N.W. 337 (1904) ; Zimmerman v. Zimmerman, 165 Wis 146, 161 
N.W. 369 (1917). 

* Prutsman v. Baker, 30 Wis. 644 (1872); Williams v. Daubner, 103 Wis. 
521, 79 N.W. 748 (1899). 
™ 230 Wis. 108, 283 N.W. 285 (1939). 
Td. at 110, 283 N.W. at 286. 
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over the deed. One wonders how a grantor could show such an intent 
more clearly than the grantors in the instant case did by their words 
and actions. 

Lawrence v. Children’s Home and Aid Society'® holds that a 
delivery to a third person of the key of a safety deposit box contain- 
ing a deed, with instructions to deliver the deed upon the grantor’s 
death, is a valid delivery for a gift causa mortis. This is in accordance 
with the weight of authority.1¢ 


D. Option To REPURCHASE 


In Anderson v. Riegel'* the trustees of deceased’s estate con- 
veyed property to an heir with the following provision in the deed: 


This conveyance is upon the express condition . . . that in case 
grantee herein shall desire to sell the premises herein conveyed, 
before selling to any other person, he shall notify in writing all 
of the other heirs of J. L. Baker, deceased, of his desire to sell 
and of the price he can get for same and they and each of them 
shall have the exclusive option to buy said premises at same price, 
for a period of ninety (90) days from the date of the receipt of 
such notice. . . . These conditions and restrictions shall be bind- 
ing upon the grantee, his heirs, legal representatives and assigns 
and shall continue in full force and effect so long as any of the 
heirs of J. L. Baker own any of the lots in the subdivision above 
mentioned .. . 


The grantee gave notice to the other heirs of his desire to sell, 
and none of them chose to buy the property. In an action brought 
by the purchaser from the first grantee to quiet the title the court 
held that the provision in the first deed was not a restrictive coven- 
ant but only an option to repurchase, which option was valid and 
was not repugnant to the conveyance of a fee simple; that the op- 
tion, however, applied only to the conveyance by the first grantee 
and did not apply to any conveyances thereafter. In a previous 
case,!8 a corporation had reserved in itself an option to repurchase the 
stock it had issued whenever the stockholder desired to sell ; the court 
held as a matter of construction that the option did not apply to a 
gift but only to a sale of the stock. The reason that a corporation 
reserves in itself such an option undoubtedly is to give its officers 





* 285 N.W. 415 (Wis. 1939). 

* See 12 R.C.L. 961. 

229 Wis. 200, 281 N.W. 915 (1938). 

® Magnetic Mfg. Co. v. Manegold, 201 Wis. 154, 229 N.W. 544 (1930). 
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power to keep the stock in the hands of those friendly to the cor- 
poration. The purpose of the option in the Anderson case was to give 
the heirs the power to keep the land in the family as long as any 
of the heirs desired. Because the purposes for the two types of op- 
tions are very similar, the decision in the stock case very likely would 
apply to an option similar to the one in the Anderson case. The court 
in both of these cases has given a strict construction to the option 
where reasons for a liberal construction existed ; it would seem that, 
a fortiori, the court will construe just as strictly the ordinary option to 
repurchase land that is exercisable upon sale by the grantee, where 
such reasons are not present. Thus putting these two decisions to- 
gether, a deed that gives the grantor the right to repurchase the land 
upon its sale by the grantee and states that the option is binding 
upon “the grantee, his heirs, legal representatives and assigns”, will 
not be construed as giving the holder of the option the right to re- 
purchase every time the land is sold, but only upon the first sale. 
If the land passes by descent or gift, he can not exercise the option ; 
but regardless of who owns the land at the time of the first sale— 
whether it be the original grantee or someone else—the holder of 
the option may enforce the option. If it is expressly stated that the 
option shall apply to each successive sale so as to leave no room 
for construing it in any other way, the option would probably be valid 
if limited in duration to some reasonable time. The Wisconsin 
Supreme Court has never been called upon to decide the question. 


E. LEAsEs 


In Finnegan v. McGavack’® the court surveyed the rights and 
liabilities of a lessee where the premises are damaged by the elements 
while he is in possession. If the lease obligates the tenant to sur- 
render the premises in as good condition as when he goes into pos- 
session “natural wear by reasonable use thereof and destruction by 
the elements and by fire excepted”, the court will construe the lease 
as relieving the lessee from liability for loss due to sudden catas- 
trophes and for loss due to the gradual wear and tear of the ele- 
ments. Where the lease provides that if the whole or any substantial 
part of the premises are made unfit for use during the tenancy 
“either by the elements, inherent defect or other like cause” the 
lessee shall be entitled to an abatement of the rent in proportion to the 
damage and the unexpired portion of the lease; then the lease will 





* 230 Wis. 112, 283 N.W. 321 (1939). 
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be construed as giving the lessee an abatement of the rent only for 
damage due to sudden natural catastrophes and not for gradual de- 
struction by the elements. 


F, EASEMENTS 


In Lundberg v. Notre Dame?® a trail ran across an uninclosed 
woodland and connected two small lakes. It had been used for 30 
years by the guests at the plaintiff’s resort and by many others. The 
plaintiff several times cleaned brush from the trail. He then claimed 
he had acquired an easement by prescription over the trail such that 
the owner of the woodland could not prevent the plaintiff or guests 
at his resort from using it. The court, explaining and somewhat ex- 
panding its previous decisions upon the subject,?1 held that where 
there is an uninclosed woodland such that travel through it by the 
public will not interfere with the use which the owner is making 
of the land, then open, continuous and notorious travel over it for 
a period of twenty years by another will not lead to the presump- 
tion—as it would if the land were of any other type—that the use has 
been adverse. The presumption will be that the owner has given a 
general permission for persons to use the land, and it will be pre- 
sumed that the persons thus using the land do so under the per- 
mission. Hence, there being no adverse use, no rights by prescription 
will arise. But these presumptions may be rebutted; a person may 
show that the owner has expressly forbidden anyone from using the 
land as this person has been using it, and thus there can be no pre- 
sumption of permission; or he may show that the use he has made 
of the land was not under any permission the owner may be pre 
sumed to have granted but that it was adverse to any permission 
(for instance, his cutting trees and surveying a road through the 
land). In the Lundberg case the court held that the regular clearing 
of brush from the trail by the plaintiff was not sufficient evidence 
to rebut the presumption that the plaintiff and his guests were using 
the trail under the permission of the owner. 

In the Lundberg case, the court also considered the interpreta- 
tion of article IV of the Northwest Ordinance of 1787: 


The navigable waters leading in the Mississippi and the Saint 
Lawrence, and the carrying places between the same, shall be 





* 282 N.W. 70 (Wis. 1938), 285 N.W. 839 (1939). 

* Bassett v. Soelle, 186 Wis. 53, 202 N.W. 164 (1925); State v. Town Board 
of the Town of Tomahawk Lake, 192 Wis. 186, 212 N.W. 249 (1927); Shepard v. 
Gilbert, 212 Wis. 1, 249 N.W. 54 (1933). 
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common highways, and forever free, as well to the inhabitants of 
the said territory as to the citizens of the United States, and those 
of any other States that may be admitted into the confederacy, 
without any tax, impost or duty therefor. 


In its first opinion, the court held that the Ordinance forbade any 
private person from placing any physical obstruction between or 
along navigable waters which are now and were at the time of the 
adoption of the Ordinance a regular channel for the travel of com- 
merce; if a piece of land thereafter hag or will become a carrying 
place in a route of commerce, it will come under the protection of 
the Ordinance if and only if the property is acquired by the federal 
or a state government by means of a gift, purchase or condemnation. 
The court held that a small trail connecting a small lake from which 
a river flows into Lake Superior, was not a “carrying place” within 
the terms of the Ordinance, it not being shown that it was in 1787 or 
that it is now a regular channel of commerce. On motion for rehear- 
ing, the court, after examining various decisions of the Supreme 
Court of the United States, intimated, but did not expressly decide, 
that its prior interpretation of the clause in the Ordinance as to phys- 
ical obstructions was incorrect. The court stated that it believed 
the provision was intended to prevent political obstructions of carry- 
ing places by the state governments, and that it was not intended to 
prevent physical obstructions by private persons such that another 
private person, injured by the obstruction, would have a cause of 
action against the obstructor.?? 


XII. 
REMEDIES 
Harotp A. KonNAK 


A. Crepitors’ RIGHTS 


The Wisconsin Supreme Court faced a variety of problems in 
the field of creditors’ rights, a field which is noted for diversity of 
fact situations and sharp conflict of interests. 


1. Rights in Funds Due Contractor for Public Improvements 


In three decisions the court has clarified the meaning of Sec- 
tion 289.53 relative to liens for furnishing materials to contractors 





See Comment, 1939 Wis. L. Rev. 547. 
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on public improvements. The statute was discussed particularly in 
the light of its amendment by Chapters 83 and 316 of the Laws 
of 1933 enlarging the class of lienable claims. 

In Morris F. Fox & Co. v. State! the question presented was 
the respective rights of creditors of a contractor against contractor’s 
funds due him from the highway commission for public improvement. 
One creditor, whose claim was wholly unrelated to the public im- 
provement (his claim was for securities sold to the contractor), 
reduced his claim to judgment and filed a transcript with the high- 
way commission along with an assignment from the contractor. 
Subsequently a second creditor, whose claim arose out of the rental 
of equipment used on the project, for repair of such equipment, and 
for supplies and tools necessarily used directly on the project, filed 
two judgments with the commission. The fund was insufficient to 
pay claims of both creditors in full, and the issue became one of 
priority. The court held that Sections 289.53 (4) and 304.21 (1) 
created a class of claims more comprehensive than the class of lien- 
able claims. This new class of claims was labeled “related claims”, 
and the related claim of the second creditor, arising out of the public 
improvement, was given priority over the unrelated claim of the 
securities seller. 

The above case was decided upon the assumption, based upon 
stipulation by the parties, that the claim for rental and repair of 
equipment and for supplies and tools used directly on the project 
was not lienable, and established no precedent as to its lienability 
under the amended statute. However, in the January term, the court 
had directly before it the purpose of the legislature in amending 
Section 289.53 (1),? in Osgood Company v. Peterson Construction 
Company.® There the claimant sought to impress a lien upon funds 
due contractor in the hands of the highway commission for machin- 
ery sold by claimant to the contractor. Contractor’s surety con- 
tended that the statute gave no lien for purchase price of machinery 
sold to a contractor.* It was held that the words “used” and “con- 





7229 Wis. 44, 281 N.W. 666 (1938). 

? Section 289.53 was amended by Ch. 83 and 316, Laws of 1933. 

*286 N.W. 54 (Wis. 1939). 

“Wis. Stat. (1937) §289.53(1): “Any person... furnishing any materials, 
to be used or consumed in making such public improvement . . . including, with- 
out limitation because of specific enumeration, fuel, lumber, building materials, 
machinery, vehicles, tractors, equipment, fixtures, apparatus, tools, appliances, 
supplies, electric energy, gasoline and other motor oil... or labor, including 
the premiums for workmen’s compensation . . . shall have a lien... .” 
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sumed” were intended by the legislature to be synonymous, and that 
in order for materials, or any of the other items enumerated by 
statute, to be lienable, they must be incorporated into a project or 
consumed in the process. The only lienable item for the use of 
machinery on a project is that portion of its useful life which is con- 
tributed to and exhausted by the project; and in addition, it must 
be furnished for employment or use upon the very job out of which 
must come the funds against which the lien is claimed.5 Reasonable 
rental or use value of the machinery on the job is the measure of 
the lien. 


Murphy v. National Paving Company® reaffirms the rule that by 
statute a contractor for public work is made a trustee of the fund 
constituting the contract price and is obligated to hold it in trust for 
the benefit of the materialmen and workmen furnishing material and 
labor on the job. In this case a contractor had assigned his contract 
with the city for public work, as well as the retained percentages of 
the contract price which the city held, to a bank as security for a 
loan. Upon notification by the bank that it had released its assignment 
of the retained percentages, the city paid this fund over to the con- 
tractor who deposited the money in the bank. The bank’s claim was 
paid from this fund. The surety on the contractor’s bond paid a sub- 
contractor whose claim was not lienable, and thereby became subro- 
gated to that claim. In a contest between the surety and the bank, 
it was held that, although the bank had no actual knowledge that 
this or other claims of materialmen or laborers existed, nevertheless 
it received the funds charged with constructive knowledge that they 
were impressed with a trust, and the bank was ordered to pay the 
surety company.* 


2. Mechanic’s Liens 


In Delap v. Parcell® plaintiff had made improvements on certain 
land at the request of the purchaser under a land contract and brought 
this action to foreclose his mechanic’s lien. The vendor and pur- 
chaser under the land contract were both made parties defendant and 
properly served; the vendor answered, setting up the land contract 


[Vol. 1940 












* Harnischfeger Sales Corp v. Kehrein Bros., 229 Wis. 225, 281 N.W. 918 
(1938). 

*229 Wis. 100, 281 N.W. 705 (1938). 

"Section 289.53(4) was held to be an independent statute applying to non- 
lienable as well as lienable claims. 
* 230 Wis. 152, 283 N.W. 305 (1939). 
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and the complete default of the purchaser; he further cross-com- 
plained against the defendant purchaser, seeking to foreclose the 
land contract. The court held that the lienor had a lien only on the 
purchaser’s equity, in the absence ot express agreement with the 
vendor subjecting his interest to lien. The court went on to hold that 
even though proper service of the cross-complaint was not made 
upon necessary parties, still the answer of the vendor to the com- 
plaint stated sufficient facts from which a court of equity could re- 
tain jurisdiction and quiet title. Since the mechanic’s lien attached 
only to the purchaser’s equity, and there was no equity left by virtue 
of the default of the purchaser, plaintiff was left with only a remedy 
against the purchaser in personam. It will be well for contractors in 
plaintiff’s situation to come to an agreement with the vendor in ad- 
vance where land is subject to a land contract. 

In Carl Miller Lumber Company v. Federal Home Develop- 
ment® it was held that the present wording of the lien statute, Sec- 
tion 289.06—“from the date of the last charge for labor or mate- 
rials’ —still has the same meaning as the wording of the statute prior 
to the amendment of 1935:!9 “. . . from the date of the last charge 
for performing such work and labor, or of the furnishing of such 
materials . . .” The court nullified an attempted filing of a lien claim 
after an arbitrary last “bookkeeping charge” had been made by 
claimant on its books. 


3. Fraudulent Conveyances 


In In re Advance Woodwork Company" the debtor had assigned 
certain of its accounts receivable to a creditor by writing an assign- 
ment on the back of the note which they were to secure and by 
making notations in its ledgers indicating these particular accounts 
were pledged to this creditor; the agreement was that the debtor 
should collect and transmit the proceeds of the accounts to the cred- 
itor-assignee. It was argued that this amounted to a retention of 
dominion in the debtor and hence a fraudulent conveyance as to other 
creditors. The transaction was held not to constitute a fraudulent 
conveyance, provided the debtor retained no right to use or control 
the proceeds of collection. 





* 286 N.W. 58 (Wis. 1939). 
Wis. Laws 1935, c. 483, §90. 
™ 285 N.W. 747 (Wis. 1939). 
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In Marshall v. Marshall‘? the court approves the rule that if a 
fraudulent grantee makes a reconveyance “in fulfillment of his moral 
obligation” his creditors cannot complain because they have no legal 
right to ask him to hold property to which he has no moral right. 
This on the ground “that a fraudulent grantee is under a moral duty 
to reconvey; that a reconveyance in execution of this duty should 
be favorably regarded in equity as a conscientious effort to reinstate 
the original status, and that creditors of the fraudulent grantee have 
no ground of complaint because they have no right to ask him to 
hold property to which he has no moral right.”!% But the court re- 
fused to apply the rule in this case on the ground that the recon- 
veyance was merely a device to defraud the creditors of the original 
grantee. In other words, the court holds that before it will bring 
into play the “moral duty to reconvey” rule, it will require an exam- 
ination of the circumstances to see whether the matter is one of 
response to a moral obligation or only a new fraud.14 


4. Exemptions 


The court held in Estate of Hogan'® that homestead rights ac- 
quired in real estate after a judgment had become a lien thereon did 
not supersede the judgment lien, and the claim of the judgment 
creditor could be satisfied out of homestead property upon the death 
of the homesteader. This decision places Wisconsin in line with con- 
siderable authority throughout the United States.'® 

Later in the same term, in Qualley v. Zimmerman,'" the court 
had occasion to apply the rule established in the Hogan case. 
There the will granted a life estate in the land to testator’s widow 
with remainder to his son. For twenty-eight years widow and son 
lived on the property, with the son doing the farming for his mother. 
During this period a judgment was taken against the son, and after 
the mother’s death the son sought to defeat a levy upon the farm on 
the ground that he had acquired homestead rights which he sought 
to date back prior to the judgment and during the time his mother 
was occupying the farm under her life estate. It is clear that the 





2 230 Wis. 504, 284 N.W 541 (1939). 

* Id. at 510, 284 N.W. at 543. 

* Comment, 1939 Wis. L. Rev. 540. 

* 229 Wis. 600, 282 N.W. 5 (1939). 

** Pasco v. Harley, 73 Fla. 819, 75 So. 30 (1917); Rusch v. Lagerman, 194 
Minn. 469, 261 N.W. 186 (1935); Note (1937) 110 A.L.R. 883. 
285 NW. 735 (Wis. 1939). 
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judgment debtor was occupying the premises before his mother’s 
death not in his own right, and the court so held; therefore, under 
the doctrine of the Hogan case, the lien of the judgment creditor 
attached and was not superseded by homestead rights acquired sub- 
sequently.18 

In Gillett State Bank v. Knaack,'® the court refused to exempt 
the proceeds of a voluntary sale of exempted personalty from ex- 
ecution and garnishment on the ground that to do so would write, by 
construction, a provision into the exemption statutes which clearly 
does not exist under the present wording. The legislature has ex- 
pressly exempted the proceeds of fire insurance on exempt prop- 
erty?° and, to the extent of five thousand dollars, the proceeds of 
sale of a homestead when held with the intention of buying another 
homestead therewith, for a period of two years.?! A similar provision 
for the proceeds of exempt personalty voluntarily sold is a problem 
for legislation. It is to be noted that the principal case concerns a 
voluntary sale; where there has been a conversion of exempt per- 
sonal property, as distinguished from a voluntary sale, a judgment 
for the conversion has been held by the Wisconsin court to be ex- 
empt.?? 


5. Bankruptcy 


In view of the renewed activities in brokers’ offices brought on 
by war talk, Mattox v. Gibson?® may be interesting to customers who 
may become creditors of brokers in bankruptcy proceedings. Here a 
margin customer purchased stock through a brokerage company 
which later used the stock as collateral to secure an account with its 
correspondent broker. The person who had procured the customer 
for the company obtained funds of the company to balance the cus- 
tomer’s account after the company became insolvent, had the cer- 
tificates released, and delivered the stock to the customer. The court 
held that this transfer was not a preference within the Bankruptcy 
Act,?* that the trustee in bankruptcy could not justly demand that 
the bankrupt estate be augmented by a wrongful conversion of the 





For more extensive discussion of this case see infra page 129. 
229 Wis. 179, 281 N.W. 913 (1983), Note, 1939 Wis. L. Rev. 297. 
*” Wis. Stat. (1937) §272.18 (17). 

™ Wis. Stat. (1937) §272.20 (1). 

* Below v. Robbins, 76 Wis. 600, 45 N.W. 416 (1890). 

229 Wis. 533, 282 N.W. 646 (1938). 

*11 U.S.C. §96 (a) and (b). 
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property of the customer which never rightfully belonged to the 
bankrupt ; when the company used its own funds to release the stock 
pledged for its own indebtedness it merely brought about a rightful 
release of property belonging to the customer. 

In a conflict between a receiver appointed by a state court in 
proceedings supplementary to execution and a federal trustee in 
bankruptcy, it was held in Alexander v. Wald?® that supplementary 
proceedings in conformity with the provisions of Chapter 273 are 
a substitute for a creditor’s bill in equity and hence subject to the 
same rules, among them being the rule that the creditor who files his 
bill and obtains first service of the subpoena upon the judgment 
debtor thereby obtains a prior lien upon the equitable assets of the 
debtor. The federal trustee was considered as having the rights of 
a judgment creditor, whose remedies are postponed by the prior lien 
of the receiver. Hence, the state court receiver appointed more than 
four months prior to bankruptcy was given priority, and the state 
court retained jurisdiction over the property. 


6. Stockholders’ Liability 


In Kreutzer v. Gallagher** the previously decided case of Bank- 
ing Commission v. Muzik?™ was distinguished. In the Muzik case, 
which involved a claim for the superadded liability of a bank stock- 
holder which had accrued during the lifetime of the stock- 
holder, it was held that this became a claim against his estate to be 
enforced by filing it as such a claim, and that the claim was subject 
to the statute of nonclaim and barred if not filed, the remedy afforded 
by the county court being as adequate as that in the circuit court. 

In the Gallagher case, however, the claim was for the super- 
added liability of a corporate stockholder for wages due employees 
for six months’ service, and it was held that when such an action 
is brought, the creditors and stockholders interested must be joined 
in one action so that the court may not only determine the liability 
of the stockholders and labor claims, but ‘also the pro rata liability 
between the stockholders themselves and the amount for which each 
is liable. Hence, the remedy in the county court is plainly inadequate, 
and an action against the executor or administrator is permitted under 
Section 287.17.28 It was also held that the mere fact that there had 


* 286 N.W. 6 (Wis. 1939). 

* 229 Wis. 273, 282 N.W. 22 (1938). 

* 216 Wis. 596, 257 N.W. 174 (1934). 

*Prior to 1915 this was also true in bank cases. See the discussion in the 
Muzik case, cited supra note 27. 
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been a receivership action against the corporation did not bar the 
subsequent action in circuit court to enforce the statutory liability of 
stockholders. The liability for six months’ service does not mean the 
last six months of the employee’s work, but may mean any six 
months’ period for which the employee is unpaid. 


B. DAMAGES 


The case of Popp v. Yuenger?® clarifies the seller’s measure of 
damages for breach of contract by a buyer who refuses to deliver 
an old car for trade-in, to accept the new car, and to pay the cash 
balance. Upon breach, one remedy of the seller is to resell the new 
automobile as agent for the purchaser and recover from him the 
difference between the contract price and the fair market value 
received on resale ag the amount of seller’s damages.® But if the 
seller retains the new automobile and seeks to recover what would 
have been his profit on the transaction, then the measure of damages 
is the difference between the cost to seller of a new car, and the cash 
balance to be paid by buyer plus the fair market value on a sale at re- 
tail of the used car. Agreed allowance for used car per contract is 
not controlling, for, obviously, on sale it might bring more or less 
than the allowance.*! 


The rule adopted by the court is obviously a fair one; yet there 
is little authority on the point. The opinion properly discusses Sec- 
tion 64 of the Sales Act as to damages for non-acceptance of goods :®? 


(3) Where there is an available market for the goods in question, 
the measure of damages is, in the absence of special circumstances, 
showing proximate damage of a greater amount, the difference 
between the contract price and market or current price at the 
time or times when the goods ought to have been accepted. . . . 


Some courts adopt the general rule and take the difference between 
the contract and the market price (which is the current retail price) 
as the measure of damages. In most cases this leaves the seller with- 
out remedy since the contract price equals the market price and de- 





* 229 Wis. 189, 282 N.W. 55 (1938). 

* Schuenemann v. John G. Wollaeger Co., 170 Wis. 616, 176 N.W. 59 (1920). 

In Torkomain v. Russell, 90 Conn. 481, 97 Atl. 760 (1916), the court took 
the agreed allowance on the used car as a basis for computation; there, however, 
the used car had been turned over to the dealer and retained by him. 

* Wis. Stat. (1937) §121.64 (3). See also subsection (2). 
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nies him his normal profit. In the particular case the court relies on 
two elements to take this out of the normal rule: (1) the fact that 
models had changed so that there was no “available market for the 
goods in question”, and (2) that there were other “special circum- 
stances”, namely, the conditions under which an auto dealer’s busi- 
ness is carried on, which showed a proximate damage of greater 
amount. In the absence of the first element, the courts have split.34 
Two of the three decisions cited by the court have been questioned 
by later cases in the same jurisdictions.*5 One New York case seems 
to deny the presence of “special circumstances” in the dealer busi- 
ness because they are not within the contemplation of the parties.3¢ 
Stewart v. Hansen,*" cited by the court, remains the outstanding 
authority for its position (however, the complicating element of an 
allowance on an old car traded in was missing). There the arguments 
for allowing the dealer his profit are persuasively set forth :5* 


If we keep in mind the fact that if in cases like the one at bar 
the general rule of damages for breaches of contracts of sale by 
the purchaser is adopted, then the dealer of necessity must in 
every case be the loser by reason of the fact that he loses all 
compensation for his time and efforts in attempting to affect a 
sale, or in effecting it, of a car and in demonstrating it to the 
prospective purchaser and receives nothing for rent, advertising, 
and other “overhead” expenses. 


The measure of damages in the Popp case is one which gives the 
automobile dealer the “fruits of his bargain”; how much weight the 
decision would carry in a situation where the seller is unable to show 
that he could not sell the car to another customer is an open ques- 
tion.3% 





* Chalmers Motor Co. v. Maibaum, 186 Ill. App. 147 (1914) (action by 
seller for fraud and deceit in procuring release of order, no recovery for loss 
of profits but only for nominal damages). 

* Note (1926) 44 A.L.R. 349. 

* Torkomain v. Russell, 90 Conn. 481, 97 Atl. 760 (1916), is weakened by 
Sabas v. Gregory, 91 Conn. 26, 98 Atl. 293 (1916); Poppenberg v. R.M. Owen & 
Co., 84 Misc. 126, 146 N.Y. Supp. 478 (1914), affd., 221 N.W. 569, 116 NE. 
1070 (1917), is distinguished in Lowas Garage Co. v. Scheer, 199 N.Y. Supp. 748 
,1923) (difference between contract price and market price as measure of damages 
where there was no evidence that there was not a constant and ready market 
for the particular class of car), and ignored in A. Lenobel, Inc. v. Senif, 300 
N.Y. Supp. 226 (1937) (difference between contract price and market value, i.e., 
retail price). 

* A. Lenobel, Inc. v. Senif, 300 N.Y. Supp. 226 (1937). 

"62 Utah 281, 218 Pac. 959 (1923). 

* Td. at 286, 218 Pac. at 961. 
* The Schuenemann case, cited supra note 30, may be controlling then. 
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Counsel in Jolitz v. Fintch*® attacked the rule giving plaintiff 
an option of taking the lowest amount a jury might award in lieu 
of a new trial, arguing for its modification to permit a plaintiff to 
avoid a new trial by accepting such amount as the trial court con- 
siders that the jury should have awarded. The court declared em- 
phatically that it was committed to the present rule, since the only 
way defendant can constitutionally be denied his right to a jury trial 
is under such circumstances that he is not prejudiced, and he is not 
prejudiced only when he is required to pay the lowest amount a jury 
might award.*! 


C. EQuITABLE REMEDIES 


1. Power of Equity to Abate a Public Nuisance 


In State ex rel. Cowie v. LaCrosse Theatres Co.4? an action to 
enjoin the practice of conducting bank nights as a public nuisance 
was commenced upon relation of a private individual who had first 
obtained leave of the court under Section 280.02. The court sustained 
the right of a private person to abate a public nuisance under the 
statute even though such person does not suffer injuries peculiar to 
himself. There are three classes of actions to abate public nuisances 
which must be carefully distinguished: (1) an action under Section 
280.01 by a private individual where there is injury peculiar to him- 
self ; (2) an action prosecuted in the name of the state and brought 
by the attorney general; and (3) an action, again in the name of the 
state, upon the relation of a private individual who first obtains leave 
from the court pursuant to Section 280.02—without any showing 
of special or peculiar injury to the particular individual.4* The third 
type of action is one existing only by virtue of statute; it in effect 
substitutes the private individual (acting with the consent of the 
court) for the attorney general as the initiating factor in a suit to 
protect public interests ;#4 the court in such an action is not con- 





“229 Wis. 256, 282 N.W. 87 (1938). 

“See Comment (1928) 4 Wis. L. Rev. 371. 

“286 N.W. 707 (Wis. 1939). 

“This provision was enacted in 1905. Wis. Laws 1905, c. 145, §1. Prior to 
that date only the first two types of action were recognized, and the court laid 
down a stringent requirement that a private individual must prove “special 
damage peculiar to himself” to be entitled to maintain a suit to enjoin acts 
creating a public nuisance. Barnes v. Racine, 4 Wis. *454 (1854); Green v. 
Nunnemacher, 36 Wis. 50 (1874); Zettel v. West Bend, 79 Wis. 316, 48 N.W. 
379 (1891). 

“The state is the real party in interest, and the action must be brought in 
the name of the state. Madison v. Wisowaty, 211 Wis. 23, 247 N.W. 527 (1933), 
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cerned with private rights and hence there is no requirement of 
special private damage to the individual.*5 

The defendant contended that if the practice of bank night did 
constitute a lottery, it was a violation of the criminal law, and urged 
that equity will not enjoin the commission of crime, but will 
leave the enforcement of criminal statutes to the remedies afforded 
by the criminal law. Relying upon State ex rel. Attorney General v. 
Thekan,*® an earlier case in which a place where intoxicating 
liquor was kept and sold in violation of a statute was held to be a 
public nuisance, the court held that there need be no statutory declar- 
ation that the particular acts constitute nuisances and that the fact 
that they also constitute a crime will not prevent equitable jurisdic- 
tion.*7 Courts have repeatedly suggested that if equity takes cog- 
nizance of such a suit, the defendant is being deprived of a jury trial 
which would be afforded him in a criminal prosecution. But, as has 
been indicated, no man has a right to commit a crime in order to pro- 
cure a jury trial.4* The equity decree restrains the contemplated 
criminal action ; it does not punish for previous violations. The cases 
in which equity may act usually involve the concept of “public nuis- 
ance”. In deciding that the bank night practice was a public nuisance, 
the court adopts the definition of the Kansas court: “. . . every place 
where a public statute is openly, publicly, repeatedly, continuously, 
persistently and intentionally violated, is a public nuisance.”*® A 
single violation of a criminal statute is seldom, if ever, held to be a 
public nuisance; repeated violations are placed on a different foot- 
ing by this decision. The complaint in the instant case alleged re- 
peated violations and facts sufficient to establish a public nuisance 





“In an early case a plaintiff, under a similar statute, was permitted to 
restrain the defendant from criminally selling liquor, even though the plaintiff 
could show no special damage. In sustaining the validity of such a statute, the 
Iowa court said: “There can be no doubt that it is within the power of the legis- 
lature to designate the person or class of persons who may maintain actions to 
restrain and abate public nuisances, and when that is done the action is for all 
purposes an action instituted in behalf of the public, the same as though brought 
by the attorney general or public prosecutor.” Littleton v. Fritz, 65 Iowa 488, 
496, 22 N.W. 641, 645 (1885). 

“184 Wis. 42, 198 N.W. 729 (1924). There was a statute in the case, but 
the court said it would have reached the same result independent thereof. 

“Compare Tiede v. Schneidt, 99 Wis. 201, 213, 74 N.W. 798, 803 (1898): 
“it is no part of the jurisdiction of a court of equity to enforce by in- 
junction the criminal or penal statutes of the state, nor will it interfere for the 
prevention of an illegal act merely because it is illegal.” 

“State ex rel. Crow v. Canty, 207 Mo. 439, 105 S.W. 1078 (1907). 

“28 Kan. 726, 733 (1882) (saloon in which liquor laws were repeatedly, 
continuously and persistently violated held a public nuisance subject to abate- 
ment). 
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and therefore is in line with the more modern view expressed by one 
author when he says that :5° 


. equity’s protection of public interests is limited to cases of 
public nuisances... , including any continuous business or 
activity which will be a continuous or indefinitely repeated men- 
ace to the public health and safety, or to the public morals or 
public sense of decency, and other cases in which prevention by 
equitable action is better than punishment. 


The Cowie case is among the first in any jurisdiction to sustain 
an injunction restraining bank night operations; whether con- 
ducting a bank night is a lottery has usually been raised in criminal 
prosecutions or suits to enjoin interference with the operation of a 
bank night.5? 


2. Temporary Injunction 


In State ex rel. Attorney General v. Manske®? the State sought 
to enjoin the defendant pendente lite from operating in the barber 
trade until he paid an assessment levied against him by the Wis- 
consin Trade Practice Department. On appeal from an order deny- 
ing a temporary restraining order pending judgment, it was held that 
whether the trial court should issue such an order was entirely a 
matter resting in the sound judicial discretion of that court; only by 
showing an abuse of discretion can a reversal be obtained. There was 
obviously no abuse of discretion here since the function of a tempo- 
rary restraining order is “to maintain the status quo” and is “not 
intended to change the position of the parties or to require the doing 
of an act which constitutes all or a part of the ultimate relief sought 
in the action”.58 





” Walsh, Equity (1930) 207. 

"In State ex rel. Hunter v. Fox Beatrice Theatre Corp., 133 Neb. 392, 275 
N.W. 605 (1937), a perpetual injunction against bank night was granted in a suit 
by the attorney general, the propriety of the remedy apparently going un- 
questioned. Two Michigan cases involved suits by competing theaters to enjoin 
violation of lottery statutes; the court was willing to grant an injunction where 
damage to property right was occasioned. Sproat-Temple Theatre Corp. v. 
Colonial Theatrical Enterprise, 276 Mich. 127, 267 N.W. 602 (1936); United-De- 
troit Theatres Corp. v. Colonial Theatrical Enterprise, 280 Mich. 425, 273 N.W. 
756 (1937). 

= 285 N.W. 378 (Wis. 1939). 

* Consolidated Vinegar Works v. Brew, 112 Wis. 610, 613, 88 N.W. 603, 604 
(1902). See Wis. Stat. (1937) §268.02 (1). 
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3. Reformation 


Badgers Savings Building and Loan Association v. Mutual 
Building and Loan Association™* is of interest solely because of its 
factual complications ; reformation of a mortgage was granted upon 
a showing of mutual mistake in the description of the property. The 
description was intended to cover a parcel as actually laid out and 
inspected rather than the plat of the property. In the instant case 
the mortgagee of an adjacent lot (the mortgage on which contained 
a description based on a similar mistake) claimed that his rights had 
intervened to make the granting of reformation inequitable ; but since 
he also loaned in reliance upon an inspection of the physical prem- 
ises and not the plat, this was not such an intervention of the rights 
of a third party as would prevent the court from reforming the first 


mortgage. 
4. Statute of Limitations 


In Mitchell v. Mitchell®® the troublesome problem of the proper 
statute of limitations in an equitable action arose. Testator’s son 
elected under the will to retain land charged with the payment of 
legacies. Thereafter the legatees took no steps during a period of 
six years to have their claims declared a lien upon the land through 
the intervention of a court of equity; and their legal remedy against 
the son personally became barred by the six-year statute of limi- 
tations, Section 330.19 (3). It was held that the legatees’ equit- 
able remedy of having the legacies declared liens on the land was 
barred at the same time as their legal remedy. 


XIII. 
TORTS 
Joun D. Heywoop 


Most of the recent opinions on the law of torts deal with 
negligence ; and thirty-nine of the fifty-five decisions examined arose 
out of automobile accidents. But difficulties in other branches re- 


main. 





™ 230 Wis. 145, 283 N.W. 466 (1939). 
* 230 Wis. 461, 283 N.W. 448 (1939). 


























Jan.] WORK OF THE WISCONSIN SUPREME COURT 101 


A. INTENTIONAL TorTS 


(1) Unfair Competition—Trade Names 


Two cases on the use of trade names illustrate the importance 
of the purpose of the alleged usurper. In Hanser v. Hanser: the 
court approved the dismissal of a complaint seeking to enjoin 
the use of a family name. The plaintiff had learned the soap busi- 
ness from his father and had later developed a successful business, 
using and advertising his name in connection therewith. Years 
later his brother, who had also worked with their father, went into 
the soap business on a small scale and began to use his own name; 
but his packages and descriptive materials were very different from 
the plaintiff’s. The court reiterated the rule that in the absence of 
a self imposed restraint, a man may make a “fair and honest use 
of his family name in conducting any business”. On the finding that 
no fraud or artifice was used to deceive the public in connection with 
the use of the name, the complaint was properly dismissed. 

The plaintiff was held entitled to an accounting of profits grow- 
ing out of the use of the name “Kickapoo Apples” in Kickapoo De- 
velopment Corporation v. Kickapoo Orchard Co. et al.? Although 
the name used was that of a geographical area, the plaintiff recovered 
because the name had been deliberately adopted to confuse the public. 


(2) Interference With Contract Rights 


Bitzke v. Folger® upheld a cross-complaint alleging malicious 
interference with contractual relations. The pleading showed that 
an agreement between stockholders, ratified by the corporation, would 
benefit the corporation by settling a dispute which was hurting it. 
The corporation’s rights to the benefit of the agreement could not be 
interfered with maliciously by a third person. And a third person can 
not raise questions as to whether there were conditions precedent to 
the performance or whether the parties had power to alter the agree- 
ment. Contentions that the agreements made by the corporation were 
unenforceable could not be raised by the person interfering. Mali- 
cious interference while the parties were ready and willing to per- 
form gives rise to a cause of action. From the opinion in the instant 
case it appears that principles well established in cases dealing with 
personal services are to be applied to the broad field of general con- 





*229 Wis. 21, 281 N.W. 675 (1938). 
7285 N.W. 354 (Wis. 1939). 
* 286 N.W. 36 (Wis. 1939). 
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tract rights, and that a third party beneficiary will be protected. In 
this case, however, the corporation probably became a party to the 
contract by virtue of its ratification of the agreement. 


(3) Trespass 


The soundness of Brabazon v. Joannes Bros. Co.* is open to 
question. Salesmen attempting to sell a fly poison and a machine for 
diffusing the substance entered a store belonging to the plaintiffs 
and explained the machine to Mr. Brabazon. There was a dispute 
in the testimony as to whether Brabazon then consented to a 
demonstration or whether he said he was not interested. Any- 
way, the diffusing machine was started and a vapor created. The wife 
of Brabazon inhaled some of the vapor and, because she was allergic 
to one of the ingredients, became violently ill. A jury found that the 
wife had sustained an injury and that Brabazon had not consented 
to the demonstration. Plaintiffs had judgment accordingly. The 
supreme court held that there must be a new trial and that the jury 
should decide whether the salesmen’s implied license to enter and 
demonstrate had been terminated. An instruction by the trial court 
that the defendant had the burden of proving Brabazon’s consent to 
the demonstration was also held erroneous. 

It is doubtless true that the salesmen were business visitors and 
that they entered the store under an implied license, but it would 
seem that a serious question might arise as to whether the implied 
license of a salesman should be broad enough to include the acts done 
by these defendants. Should it be implied that if a man conducts a 
store he licenses a salesman to spread a vapor for purpose of demon- 
stration, which is, in effect, poisonous to certain sensitive persons? 
The court’s opinion proceeds from the conclusion that such an act 
is within the scope of the license and that the plaintiff must show a 
termination of the privilege. If salesmen are to have an implied license 
to demonstrate, it seems that the license implied might well be limited 
to acts which are not in fact dangerous. The court says that if an 
article would be useful in the business, a salesman may, unless his 
license is expressly terminated, demonstrate it in the way it is cus- 
tomarily demonstrated. 

There appears to be no discussion of the interesting question of 
whether the harm to Mrs. Brabazon is a consequence for which the 
defendants would be liable in trespass if trespass is shown. It also 





*286 N.W. 21 (Wis. 1939). 
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seems possible that the fact situation here might have given rise to 
an action brought on the theory of negligence, but counsel for the 
plaintiffs evidently preferred the trespass theory. 


(4) Assault and Battery 


In the case discussed under the preceding heading® the court dis- 
missed the plaintiff’s alternative contention that there had been an 
assault and battery because of “the absence of any intention to do 
harm’. Since it was apparent that there was neither an intention to 
do harm or an intention to put the defendant in apprehension of 
harm,® the result seems unassailable ag far as the assault problem is 
concerned. Critics of Degenhardt v. Heller™ and the doctrine that an 
intent to do harm is an essential of assault will regret that the Degen- 
hardt case was cited with apparent approval and the decision based 
on the principle that an intent to do harm is necessary. 

As an intent to do harm is not necessary to a battery,® it would 
have been interesting if the court had discussed the possibility of 
making a battery by means of a vapor. 


(5) False Imprisonment 


No new principles were announced in Peloquin v. Hibner,® but 
the court makes it clear that the circumstances must be considered 
in deciding whether a person arrested without a warrant was held 
an unreasonable length of time before being taken before a magis- 
trate. As a matter of law, a detention for a little over twenty-four 
hours was not unreasonable where it was necessary for the sheriff 
to return from a distant part of the state to question the person held. 
And a further detention to which the prisoner consented was not 
wrongful. 


B. NEGLIGENCE 


(1) Comparative Negligence 


One of the interesting facts revealed by a review of the tort cases 
for the last two terms is that more often than ever before, the court 
held as a matter of law that the plaintiff’s negligence was at least 
equal to that of the defendant. Although there has been no express 





* Brabazon v. Joannes Bros. Co., 286 N.W. 21 (Wis. 1939). 
*See Restatement, Torts (1934) §21. 

793 Wis. 662, 68 N.W. 411 (1896). 

* Vosburg v. Putney, 80 Wis. 523, 50 N.W. 403 (1891). 

* 285 N.W. 380 (Wis. 1939). 
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modification of principles, the court held six different times during 
these terms that the defendant must have judgment on this ground. 
Whether this is to be attributed to coincidence, to alertness of counsel 
or to a shift in the court’s attitude toward this difficult problem, can 
hardly be decided now. A student comment in a preceding number of 
this review!! argues that there has been a change in the court’s posi- 
tion. 

In Burant v. Studzinski!* the court seems to say that where both 
parties are negligent as to lookout and the plaintiff is also negligent 
in one other respect, judgment must be for the defendant as a matter 
of law. Hansberry v. Dunn'® points out specifically, however, that 
no rule of thumb is applied and that the degrees of negligence may 
differ though they be of the same general kind. Although each of the 
parties was found negligent as to the same items, the verdict that 
the defendant was 55% negligent was upheld. And in Rosenow v. 
Schmidt"* it is stated that a person negligent in three respects is not 
necessarily more negligent, or even as negligent as one who was 
guilty in two respects. The extent of the negligence may differ.15 

In Hustad v. Evetts!® a divided court said that probably a jury 
could have exonerated a milkman from negligence in stepping out 
of the left side of his truck; but that if he was negligent at all, he 
was, as a matter of law, at least as negligent as the driver of an auto 
who was found negligent in several respects. 

Hansberry v. Dunn‘? makes it clear that the comparative negli- 
gence statute applies to an action by parents to recover for the 
wrongful death of their child. Thus, where the mother’s negligence 
contributed to the injury the award must be divided into two parts 
and the mother’s share diminished by the percentage of the mother’s 


negligence. 





** Wedecky v. Grimes, 229 Wis. 448, 282 N.W. 593 (1938); Burant v. Stud- 
zinski, 230 Wis. 455, 282 N.W. 3, 282 N.W. 128 (1938) (on motion for rehearing 
case was returned for new trial) ; Sikora v. Great Northern Ry., 230 Wis. 283, 282 
N.W. 588 (1938); Hustad v. Evetts, 230 Wis. 292, 282 N.W. 595 (1938); Peters 
v. Chicago, M., St. P. and P. Ry., 230 Wis. 299, 283 N.W. 803 (1939); Geyer v. 
Milwaukee Electric Ry and Light Co., 230 Wis. 347, 284 N.W. 1 (1939). 

™ 1939 Wis. L. Rev. 530. 

* 230 Wis. 455, 282 N.W. 3, 282 N.W. 128 (1938). 

** 230 Wis. 626, 284 N.W. 556 (1939). 

* 285 N.W. 755 (Wis. 1939). 

* Haskins v. Thenell, 286 N.W. 555 (Wis. 1939). 

* 230 Wis. 292, 282 N.W. 595 (1939). 

230 Wis. 626, 284 N.W. 556 (1939). 
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(2) Proximate Cause 


Governor of Wisconsin ex rel. Kadin v. Bristol'® is the most 
interesting of the cases on causation. A bond was certified by a No- 
tary Public while the space for the statement as to the net worth of 
the surety was still blank. The amount was filled in later at $10,000 
although the surety was insolvent at the time. The plaintiff relied on 
the bond, and the principal defaulted. After failing to collect from 
the surety, the plaintiff sought to collect on the bond given by the 
Notary when he qualified for his office. The supreme court held that 
a demurrer to the complaint was properly sustained on the grounds 
that the injury was not proximately caused by the negligence of the 
Notary in not having the instrument completed before signing the 
jurat. The acts of others in filling in the spaces caused the loss. 
If it is negligence to notarize an incomplete document, it might 
have seemed that the risk of having spaces falsely filled out is the 
risk which makes the Notary’s failure negligent. 

The defendant in Bourestom v. Bourestom’® was following an- 
other car when suddenly the car in front swerved to the left and the 
defendant was confronted by a third car coming at him on the de- 
fendant’s side of the road. In an action by a passenger in the de- 
fendant’s car the supreme court held that although a jury had found 
the defendant negligent in following the car ahead too closely such 
negligence was not a cause of the injury. Much of the criticism which 
has been directed at Byerly v. Thorpe?® seems applicable to this con- 
clusion.?! Granting that the negligence of the other driver may have 
exceeded that of the defendant, it seems that the defendant’s negli- 
gence in driving too closely may also have been a cause of the collision. 
By following so closely he was unable to see what was coming until it 
was too late to alter his course. It could have been held that the possi- 
bility of a situation such as developed in the instant case is one of 
the reasons why it is negligent to follow another car too closely. 
Justice Fowler, dissenting, went so far as to say that he was unable 
to see how following too closely could ever be causal negligence if 
it was not negligence in this case, but that seems a bit too strong. 





229 Wis. 95, 281 N.W. 686 (1938). 

* 285 N.W. 426 (Wis. 1939). 

* 221 Wis. 28, 265 N.W. 76 (1936). 

™For an analysis of the Byerly case and a discussion of the problems of 
causation see Campbell, Duty, Fault, and Legal Cause, 1938 Wis. L. Rev. 402, 
423. 
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In three cases the court held that a violation of a statute was 
not, under the circumstances, a proximate cause of the injury. Hom- 
erding v. Pospychalla*? and Hitz v. Pospychalla?* held that negligence 
in violating the statute on left turns?* by crossing the center line 
a considerable distance before reaching the intersection was not 
the cause of a collision with an automobile attempting to pass on 
the right of the car making the left turn. It was not turning left 
too soon that caused the collision, but swinging back to the right 
which caused the difficulty. Negligence in stopping a vehicle partly 
on the roadway?® and stopping partly in a country intersection?® 
was held in Swenson v. Van Harpen?™ not to have been a cause of 
injury to a boy who ran out near the parked vehicle and was struck. 
Schwingel v. Boyd?® upholds a jury verdict that there was no causal 
connection between negligence in driving on the wrong side of the 
road prior to making a turn and a collision which occurred when 
the turn was almost completed and the vehicle almost off the road 
on the left. 


(3) Assumption of Risk 


Under any theory as to the basis for assumption of risk?® the 
decisions on this matter at the last two terms seem proper. In Mark- 
ovich v. Schlafke®® a guest who knew of circumstances which 
caused the defendant host to be sleepy was denied recovery for 
an accident caused by the host’s falling asleep while driving; and 
Bourestom v. Bourestom*! held that a wife who knew her husband 
was a fast driver assumed the risk of his negligence as to speed. 
Webster v. Krembs’? and Fischer v. London Guarantee and Ac- 
cident Co.** illustrate circumstances under which assumption of 
risk will be denied. Switzer v. Weiner®* restates that the applica- 





™ 228 Wis. 606, 280 N.W. 409 (1938). 
* 228 Wis. 614, 280 N.W. 413 (1938). 
™* Wis. Stat. (1937) §85.17 (2). 

* Wis. Stat. (1937) §85.19 (1). 

™* Wis. Stat. (1937) §85.19 (3) (a). 
* 230 Wis. 474, 283 N.W. 309 (1939). 
* 230 Wis. 336, 284 N.W. 28 (1939). 


*¥For a detailed analysis of the general problem see (1937) 12 Wis. L. Rev. 


376. 


* 230 Wis. 639, 284 N.W. 516 (1939). 
™ 285 N.W. 426 (Wis. 1939). 

™ 230 Wis. 252, 282 N.W. 564 (1938). 
* 230 Wis. 47, 283 N.W. 295 (1939). 
* 230 Wis. 599, 284 N.W. 509 (1939). 
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bility of the doctrine of assumption of risk originally rested on a 
contractual relationship, but was extended to cover automobile host 
guest cases because the relationship is based on consent. 


(4) Negligence of Children 


LeMay v. City of Oconto®® holds that a child of a little over 
three years is conclusively presumed to be incapable of contribu- 
tory negligence, and it would be hard to disagree with that con- 
clusion. 

In some jurisdictions a child under seven is conclusively pre- 
sumed to be incapable of contributory negligence, and at one time 
it looked as if the rule would be adopted in Wisconsin.%* After a 
full consideration of the cases, however, it was decided in DeGroot 
v. Van Akkeren®* that a child of about six may be found guilty of 
contributory negligence under such circumstances. Thus, as a matter 
of law, a child of six may be found negligent, while a child of a little 
over three cannot. Somewhere between those ages lies the dividing 
line. 


(5) Safe Place Statutes 


Plaintiffs suing under the safe place statutes fared rather badly 
before the supreme court during the last two terms. In six cases®® 
the court held either that the statute was not applicable or that no 
violation had been shown. Herrick v. Luberts®® rejected an inter- 
esting attempt to fix liability on a municipality for a temporarily 
dangerous road condition. The plaintiff argued that the street was 
a place of employment for road workers and other municipal em- 
ployees, but the court pointed out that the employees in the street 
were not working for the profit of the town and concluded that the 
statute did not apply. Cegelski v. City of Green Bay*® reached the 
same result in regard to a toboggan slide maintained by the city out- 
side its limits. The other four cases which arose under the statute 





* 229 Wis. 65, 281 N.W. 688 (1938). 

* Ruka v. Zieger, 195 Wis. 285, 218 N.W. 358 (1928). 

* 225 Wis. 105, 273 N.W. 725 (1937). 

* Heckel v. Standard Gateway Theatre, Inc., 229 Wis. 80, 281 N.W. 640 
(1938) ; Waterman v. Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938) ; 
Dierkes v. White Paving Co., 229 Wis. 660, 283 N.W. 446 (1939) ; Sikora v. Great 
Northern Ry. Co., 230 Wis. 283, 282 N.W. 588 (1938); Herrick v. Luberts, 230 
Wis. 387, 284 N.W. 27 (1939); Cegelski v. Green Bay, 285 N.W. 343 (Wis. 1939). 
* 230 Wis. 387, 284 N.W. 27 (1939). 

“285 N.W. 343 (Wis. 1939). 
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seem to present no serious problem except the ever present one of 
applying established rules to new fact situations. 


(6) Agency—Imputed Negligence 


Hall v. McDonald*' is a case in which it seems hard on the de- 
fendant to hold him responsible, but the principles on which he is 
held are well established and a contrary result would have been just 
as hard on the plaintiff. The defendant hired a driver to haul wood 
for him. The driver picked up a fourteen year old boy and for no 
good reason had the boy drive the truck, although the boy said he 
didn’t even know how to shift gears. Another car approached, and 
the boy drove directly into its path. The court affirmed a judgment 
against the defendant. The fact that the driver first employed was 
not authorized to allow anyone else to drive does not relieve the de- 
fendant from liability. It is not necessary to show that the boy be- 
came the agent of the defendant in order to hold the defendant 
liable, for the driver employed had a duty to supervise the operation 
of the truck. The acts of the driver were within the scope of his em- 
ployment even though he had no reason to make the change. 


Renich v. Klein*® presents another type of agency problem. An 
employee was sitting in his employer’s truck parked on a village 
street on a rainy day. An old man came along and pleaded with the 
employee to help him catch a bus which was standing some distance 
ahead. Wishing to accommodate, the employee did try to catch the 
bus but failed. While turning to go back to the place where he had 
been parked, an accident occurred in which the occupants of another 
car were injured. They sought to recover from the estate of the 
old man, but the court denied liability, chiefly on the grounds that 
the old man had no right to control the action of the truck driver and 
therefore the driver was not his agent.*% 

Emerick v. Bigsby et al.** held that where a mother and daughter 
owned an automobile together and were making a trip in which both 
were interested the negligence of the daughter in driving must be 
imputed to the mother as a matter of law. In Archer v. Chicago, M. 
St. P. and P. R. Co.*® and Paine v. Chicago and N. W. R. Co.,*® 





“229 Wis. 472, 282 N.W. 561 (1938). 
230 Wis. 123, 283 N.W. 288 (1939). 
“See infra, p. 135. 

“286 N.W. 51 (Wis. 1939). 

“215 Wis. 509, 255 N.W. 67 (1934). 
“217 Wis. 601, 258 N.W. 846 (1935). 




















Jan.] WORK OF THE WISCONSIN SUPREME COURT 109 


negligence had been imputed where it was shown that the parties 
on the joint venture took turns driving. In the Emerick case the 
mother did not drive at any time, but the court held that there was 
an agency nevertheless. 


(7) Contribution—Gross Negligence 


In Wedel v. Klein*’ the court again held that a defendant guilty 
of gross negligence cannot have contribution against a joint wrong- 
doer, and also held that the comparative negligence law has not 
changed the rule that contribution between wrongdoers must be on 
a fifty-fifty basis, regardless of the degree of fault. 

Counsel argued that Wisconsin’s doctrine of gross negligence 
should be changed because of the comparative negligence law.*® Re- 
jecting this contention, the court restated that negligence and gross 
negligence are two different things and that a finding that a party is 
guilty of both negligence and gross negligence is inconsistent. The 
Theby*® case, which allowed a finding of gross negligence to be treated 
as merely another finding of negligence, should not be followed 
where there has been a definite attempt to submit the issue of gross 
negligence to the jury, even though the instruction given was wrong. 
The supreme court further states that, if both issues arise, the 
question of negligence and gross negligence should be submitted in 
the alternative with definite instruction not to find affirmatively on 
both questions. 


(8) Specific Standards of Care in Automobile Cases 


Pedestrians—Drunkenness. If a sober man stops and looks both 
ways before crossing a street and then steps into the street and stops 
again as a car approaches, a jury may acquit him of negligence on 
the theory that he assumed the car would turn to avoid him; but 
a drunken man cannot be so exonerated unless it is actually shown 
that he did make the assumption.5® And when a pedestrian crosses 
in the middle of a block, he is not only negligent himself, but the 
amount of actual care owed to him by drivers of automobiles is less 
than if he were at a cross walk.5! 





7 229 Wis. 419, 282 N.W. 606 (1938) ; Comment, 1939 Wis. L. Rev. 427. 
“Wis. Stat. (1937) §331.045. 
“Theby v. Wisconsin P. and L. Co., 197 Wis. 601, 222 N.W. 826, 223 N.W. 
791 (1929). 
» Benedict v. Berg, 229 Wis. 1, 281 N.W. 650 (1938). 
" Ibid. 
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Kaminski v. Standard Oil Co.5? deals with a novel situation. Two 
women walked arm in arm—one on the highway and one on the 
shoulder. The one on the highway was struck and thrown in such a 
way that her companion was also hurt. The court refused to hold 
that the woman on the shoulder was negligent in cooperating in the 
violation of the statute requiring pedestrians to walk on the left 
side of the highway.5* And the negligence of the woman on the 
highway cannot be imputed to the one on the shoulder. 

Parking. The statutory definition of “parking’®* was given a 
workable construction in Swenson v. Van Harpen.5® The driver of 
a school bus who had stopped adjacent to the school grounds was 
waiting for the children who were soon to be his passengers. Al- 
though the children were not actually getting into the bus at the time 
of the accident, the court decided that the driver was not stopping 
unreasonably and that he was not violating the section prohibiting 
parking on the near side of a highway adjacent to a schoolhouse.5® 

In Liebenstein v. Eisele5™ the court held as a matter of law that 
a plaintiff who stopped on a concrete roadway was negligent in 
viclating the parking statute5* where he could have gone fifty feet 
further and parked entirely off the highway in the entrance to a 
private driveway. The crux of the difficulty in the trial court, as 
indicated by remarks of the trial judge, was whether private rights 
would have been violated had the plaintiff parked in the entrance to 
the driveway. The supreme court held that no private rights would 
have been infringed and that it was the duty of the plaintiff, since his 
vehicle was not seriously disabled, to pull off the concrete into the 
entrance of the private drive. 

In Beck v. Fond du Lac Highway Committee®® the court refused 
to take judicial notice of the asserted fact that if the wheels of a 
truck were one inch off the concrete, some part of the truck would 
extend over the travelled portion of the road. Consequently the plain- 
tiff failed to show a violation of the statute forbidding a driver to 
allow a vehicle to stand on a roadway without setting out fusees.*° 





* 286 N.W. 327 (Wis. 1939). 

* Wis. Stat. (1937) §85.44 (6). 

“ Wis. Stat. (1937) §85.10 (30). 

* 230 Wis. 474, 283 N.W. 309 (1939). 
* Wis. Stat. (1937) $85.19 (4) (f). 

™ 230 Wis. 521, 284 N.W. 525 (1939). 
* Wis. Stat. (1937) $85.19 (1). 

* 286 N.W. 64 (Wis. 1939). 

“ Wis. Stat. (1937) $85.06 (2) (d). 
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Right of Way.—Rosenow v. Schmidt® holds that a verdict that 
both drivers failed to yield the right of way at a crossing is incon- 
sistent. Since the same case states that a person having the right of 
way is not always justified in plunging ahead, it would seem clear 
that both drivers can be negligent, but that only one can be negligent 
in not yielding the right of way. 

Lookout. It is well settled that lookout need not be constant and 
continuous. A person may make an observation and then take certain 
action relying on that observation, providing his observation and 
judgment were reasonable.** The court reaffirmed this principle in 
Hustad v. Evetts,®® which case has been discussed earlier in con- 
nection with the problem of comparative negligence; but reached a 
conclusion on the facts with which two of the judges could not agree. 
As previously stated,®* the plaintiff had been struck while alighting 
from the left side of his milk truck. The jury found that the plaintiff 
was negligent in “alighting from his truck”, but that he was less neg- 
ligent than the defendant. The court recognized the possibility that 
the jury might have exonerated the plaintiff of negligence on the 
theory that he looked for cars before getting into the truck and then 
stepped out relying on his judgment that no car would reach the spot 
before he had time to cross. But because the jury had found the 
plaintiff negligent, the court decided as a matter of law that he must 
have been very negligent—more so than the defendant. The dissenting 
judges argued that a jury question was presented. Once it is granted 
that the plaintiff might have been exonerated of negligence on the 
theory that he acted in reliance on his prior observation, it is hard 
for this writer to see why the jury could not find him only moderately 
negligent. It seems that his reliance might have been so unreasonable 
as to constitute negligence, and still not be so extremely unreasonable 
as to make him, as a matter of law, more negligent than the defend- 
ant. Why can’t there be gradations of negligence between the freedom 
of negligence, which the jury might have been allowed to find, and 
the extreme negligence which the court attributed to the plaintiff 
as a matter of law? 

Hansen v. Storandt®® arose out of a collision which occurred 
when Storandt turned left just as he was meeting the automobile in 





"285 N.W. 755 (Wis. 1939). 

™ Stelzner v. Boehme, 285 N.W. 776 (Wis. 1939). 
* 230 Wis. 292, 282 N.W. 595 (1938). 

“ Supra page 104. 

© 285 N.W. 370 (Wis. 1939). 
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which Hansen was riding as a guest. The jury found that Storandt 
had given a signal, but that he was negligent as to lookout and “with 
respect to making a left hand turn under conditions then existing”. 
Hansen’s driver, Wittmer, was found negligent as to lookout—the 
finding evidently being based on his failure to see Storandt’s signal 
and on an inference that he had been watching another car approach 
the intersection. The court upheld the verdict as to Storandt’s neg- 
ligence, ruling that a driver making a left turn must, in addition to 
giving a signal, afford the approaching driver an opportunity to 
avoid a collision.*® However, the court said that Wittmer had a duty 
to watch the third car and held that the evidence was insufficient to 
support the finding that Wittmer was negligent as to lookout. The 
court’s discussion proceeds from the assumption that there was a 
sudden turn immediately preceded by a short signal. If this as- 
sumption is correct, the decision is doubtless sound because, as the 
court says, a driver cannot look everywhere at once. But it seems 
that the finding of the jury, so far as it is set out in the statement of 
facts preceding the opinion, might also have been based on the 
theory that Storandt gave an adequate and reasonable signal of his 
turn but that he was nevertheless negligent in turning since he turned 
when it should have been apparent to him that there would be a colli- 
sion if he did. This explanation of the jury’s finding would leave 
room for the finding that Wittmer was negligent in failing to see 
the signal, for it would seem that a jury might find negligence from 
a failure to see a reasonable and sufficiently prolonged signal. Per- 
haps more important for the future than the holding in this case is 
the support given to the sensible doctrine that a driver need not 
look everywhere at once. 

Emergency rule. On rehearing in Haskins v. Thenell®™ the court 
decided that there must be a new trial in a case involving a head-on 
collision because the jury had not been given a question as to which 
driver first invaded the other’s side of the road, thus creating an 
emergency. Illustrating another effect of the emergency doctrine is 
Schworer v. Einberger,®® which also involved a head-on collision. 
One driver had turned into the highway from a cross-road on the 
left, but he was on his own right side of the road at the time of the 
collision. A complete instruction on the emergency rule was followed 
by a finding that both drivers were negligent, but sixty percent of 





“Wis. Stat. (1937) §§85.18 (1), 85.18 (5). 
* 286 N.W. 555 (Wis. 1939). 
* 286 N.W. 14 (Wis. 1939). 
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the negligence was attributed to the driver who had come from the 
side road and was on his right side of the highway at the time of 
the collision. A new trial was ordered on the grounds that the verdict 
was perverse. If the other driver was not exonerated of negligence 
under the emergency rule, then his negligence in being on the wrong 
side of the road was the cause of the collision. 

Road repairs. The opinion in Lindgren v. La Crosse County® 
contains a good review of the principles governing two of the prob- 
lems arising in connection with municipal liability for faulty road 
conditions. Only ordinary and reasonable care need be exercised to 
discover and repair temporary defects, and where ordinary chuck 
holes were washed out by a Sunday rain, the county was not liable 
for an accident occurring Monday morning. It is also decided that 
there is no duty to maintain a guard rail where there is a ten foot 
shoulder. 


(9) Miscellaneous Negligence Cases 


Dahlberg v. Jones’® decided as a matter of law that a private 
hospital was not liable for injuries to a patient resulting from her 
escape, since the hospital authorities had no notice that the patient 
might be contemplating self destruction. The case was sent back for a 
new trial, however, on the grounds that the hospital might have been 
negligent in failing to find the patient and bring her back after the 
escape. 

Nygaard v. Wadhams Oil Co. et al.™1 upholds a verdict that kero- 
sene sold the plaintiff had been contaminated with gasoline by neg- 
ligence of the defendant’s servant, but nothing would be gained by 
discussing the evidence here. 

Hoar v. Rasmusen,*? on the other hand, presents several nice 
questions. The plaintiff, who was allergic to mercury, was given a 
prescription at Wisconsin General Hospital which called for no mer- 
cury. His home town druggist substituted a prepared compound which 
was very similar, but which he knew contained a very slight amount 
of mercury. When the substitute was used, the plaintiff’s skin broke 
out and a doctor was called. The doctor inquired of the druggist and 
was told that the ointment contained no mercury. The doctor then 
suggested a continued use, and the plaintiff suffered greatly as a 





285 N.W. 772 (Wis. 1939). 
™ 285 N.W. 841 (Wis. 1939). 
™ 284 N.W. 577 (Wis. 1939). 
229 Wis. 509, 282 N.W. 652 (1938). 
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result. The jury found negligence in filling the prescription and 
proximate cause; but that the druggist ought not to have foreseen 
the injury. The trial court ordered a new trial. It was held on appeal 
that a new trial was proper because even if the result were not fore- 
seeable when the prescription was filled, the jury’s attention should 
have been directed, by question or instruction, to the fact that a 
specific inquiry was made by the doctor after the trouble started. The 
answer to this inquiry was known to be a misrepresentation, and 
liability would attach since the druggist should have realized that 
another might rely on it in a way which involved an unreasonable 
risk.7* Local custom could not excuse the manner of filling the pre- 
scription since it came from a distant city. 


XIV. 
TRUSTS AND DECEDENTS’ ESTATES 
Howarp L. Hatt 


There were at least thirty-three cases which might be classified 
under this heading. The cases omitted from this review either re- 
state established principles of law, or are applications of well settled 
principles to such long and complicated fact situations as to make 
comment in a limited space not feasible. The court, in numerous in- 
stances, has cited and applied sections of the Restatement of the 
Law; particularly, Trusts. 


A. ExXxercuTION or WILLS 


Undue influence and burden of proof.—Will of Raasch' held 
that where the residuary legatee occupied a position of trust and 
confidence toward the testator and had the opportunity and disposi- 
tion unduly to influence the testator, the burden of proof rested with 
the proponent (residuary legatee) to show that the will was not 
tainted with undue influence. The court reiterates the elements which 
must be proved to establish undue influence in accord with previous 
Wisconsin cases.” 





™ Restatement, Torts, (1934) §310. 

* 230 Wis. 548, 284 N.W. 571 (1939). 

* Will of Stanley, 226 Wis. 354, 276 N.W. 353 (1937), commented on in 1939 
Wis. L. Rev. 122. 
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B. CoNsTRUCTION OF WILLS 


Ascertainable beneficiary —Among the problems of In re Gallag- 
her's Estate* is an application of the rule that the beneficiary of a 
trust being ascertainable, although not named, the trust is valid. 
Reference is made to section 112 of the Restatement of Trusts. The 
fact situation is so complicated that a narration of it here is not 
feasible. 

In Will of Pfeiffer* the question was the construction of the fol- 
lowing item of the testator’s will: “I give, devise and bequeath unto 
my wife, Johanna Pfeiffer, all that part of my estate which would 
legally go to her according to the statutes provided therefor.” This 
was followed by a residuary clause. The testator died without issue 
surviving. The county court concluded that it was the intent of the 
testator to give to his widow only such interest in his estate as she 
would have taken under Wisconsin statutes had the testator died 
intestate leaving children surviving him. The supreme court stated 
that in this the county court erred. “It is our conclusion that the 
testator intended his widow to have only that part of his estate to 
which she would be legally entitled and of which she could not be 
deprived.” In as much as this made no difference in the distribution 
of the estate, the judgment of the county court was affirmed. 


C. REVOCATION OF WILLS 


By cancellation—Estate of Rauchfuss® concerned the revocation 
of a will by canceling, obliterating and cutting off substantial parts. 
The printed report of the case contains a photostatic copy of the in- 
strument in its “deleted, marked up and shorn condition”. The county 
court reconstructed the document and admitted it to probate. The 
supreme court reversed the order, and remanded the case with di- 
rections to enter an order denying probate of the will. The court 
refused to apply the doctrine of “dependent relative revocation”. All 
the substantial parts of the will had been cancelled. There was one 
dissent, opining that the unrevoked portions should have been ad- 
mitted to probate. 


D. ADMINISTRATION PROCEEDINGS 


Jurisdiction —Central Wisconsin Trust Co. v. Schumacher’ de- 
cided that in Wisconsin, the county court has no jurisdiction, as a 





* 282 N.W. 615 (Wis. 1938). 
*285 N.W. 432 (Wis. 1939). 
"Id. at 436. 

* 287 N.W. 173 (Wis. 1939). 
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court of probate, to try the title to property which is in dispute. The 
jurisdiction is limited, as to subject matter, to the undisputed property 
of decedents and wards. 


Authority to mortgage estate—Ottstadt v. Jardine® held that 
where an executor, with the consent of all interested parties, was con- 
tinuing the business of the decedent under the supervision of the 
county court, an order of the court, after notice and hearing, auth- 
orizing the executor to mortgage the real estate was not void. Sec- 
tions 316.01 et seg. governing the sale of realty on insufficiency of 
decedent’s personalty are not applicable. 


Priority of tax claims—Will of Koehring® settles the question in 
Wisconsin that in the settlement of an insolvent estate, the State’s 
claim for unpaid income taxes has priority over the claims of general 
creditors. Since the income tax statutes do not specifically so provide, 
the decision is based on the common law. 


Inheritance tax proration—Estate of Cullen!® decided that where 
executors were directed by the will to convert the testator’s estate 
into cash or other property readily divisible in kind, set apart a stated 
sum in trust for the testator’s brother, and pay to the brother a fixed 
monthly income from such trust fund or from the general estate 
until such trust was set apart, the executors had the right to deduct 
the proportionate share of the estate and inheritance taxes already 
paid by the executors, from the amount owing to the brother under 
the will. 


E. CHARITABLE TRUSTS 


Stennis v. Appleton" held that a quitclaim deed of a log cabin 
to the city of Appleton to be maintained as an historical landmark 
created a valid charitable trust, and the grantors had no cause of 
action against the city for its failure to carry out the purpose in the 
absence of a reverter clause. This is in accord with previous Wis- 
consin cases.!? 





7230 Wis. 591, 284 N.W. 562 (1939). 

*229 Wis. 85, 281 N.W. 644 (1938). 

* 230 Wis. 533, 284 N.W. 523 (1939). 

” 285 N.W. 759 (Wis. 1939). 

* 230 Wis. 530, 284 N.W. 523 (1939). 

* See especially, comment to In re Mead’s Estate in 1939 Wis. L. Rev. 125. 
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F. Constructive TRUSTS 


Commingled funds—In Murphy v. National Paving Co.1* a 
paving contractor deposited in his account with a bank, $4,000 of 
his own money together with $4,486 impressed with a statutory 
trust!* in favor of laborers, materialmen, and subcontractors. The 
bank, with knowledge of this situation, satisfied its claim against the 
contractor out of the commingled deposit. The court held that the 
bank was liable to an unpaid subcontractor (and hence to the con- 
tractor’s surety), since it was guilty of a breach of trust in its use of 
the commingled fund upon which the subcontractor had an equitable 
lien. The court cites the Restatement of Trusts, Section 202, which is 
in accord. The Uniform Fiduciaries Act!® was held not to protect the 
bank because the bank received the funds as a trustee due to its 
knowledge of the circumstances. 


G. ADMINISTRATION OF TRUSTS 


Retention of investments——Guardianship of Paulsen,)® holding 
that the guardian of an incompetent was not subject to the same duty 
as a trustee in respect to converting non-legal investments of the 
estate into statutory investments,'* has previously been subjected to 
a detailed and searching criticism in this Review.18 Since I share most 
of the sentiments of the author of that comment, it becomes unneces- 
sary to repeat them here. I have a strong suspicion that many ap- 
provals of guardians’ annual reports have become perfunctory mat- 
ters, and do not represent conclusions arrived at after careful con- 
sideration. Section 319.29 Wisconsin Statutes of 1937 has been in 
effect in substantially the same form since 1849. There can be little 
doubt that it was intended for the protection of wards rather than 
of guardians. In instances where the ward is an incompetent, the 
duty of the guardian as a fiduciary is of utmost importance in con- 
serving the estate. The result of the case seems to me more objection- 
able when the opinion is studied in the light of the record than when 
the opinion is examined alone. The court’s opinion contains a state- 
ment worthy of careful attention: “However, even though it was 
Matzen’s duty, as guardian, to continue to hold the stock until he was 





229 Wis. 100, 281 N.W. 705 (1938). 

“Wis. Stat. (1937) §289.53 (4). 

* Wis. Stat. (1937) §112.01 (10). 

229 Wis. 262, 282 N.W. 36 (1938). 

™ Wis. Stat. (1937) c. 320. See also $319.29 as to sale of ward’s property by 
guardian. 

* Comment, 1939 Wis. L. Rev. 524. 
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authorized or required to sell it by an order of the court, it was his 
duty to exercise due care and diligence for the conservation of the 
estate, and he would be liable for any loss caused by his negligence 
in the performance of that duty.”!® In the light of the history of 
losses occasioned by bank failures in the United States during the 
last hundred years, one cannot help wondering what is necessary to 
constitute negligence under the circumstances of the principal case. 
Neither at common law nor under the Wisconsin Statutes is bank 
stock carrying double liability considered a legal investment for trust 
funds. Why the retention of such stock by a fiduciary should be 
fraught with less danger than the purchase of such stock is difficult 
to understand. Since a guardian, as well as a trustee, is a fiduciary, 
the fact that a guardian does not have the legal title to his ward’s 
estate would seem to make no difference with his duties of manage- 
ment as a fiduciary. 


Investments; laches——Estate of Schlicht®® is an application of 
the rule that the beneficiary cannot hold the trustee liable for a breach 
of trust if he fails to sue the trustee for the breach of trust for so 
long a time and under such circumstances that it would be inequitable 
to permit him to hold the trustee liable.21 The breach complained of 
was the investment of funds in non-legal securities. The moral is 
that a beneficiary who is sui juris had better keep rather close watch 
of the manner in which the trustee is administering the trust, and 
be informed as to what constitutes legal investments for trust funds. 
If this is the duty of the beneficiary, why have a trust at all? 


Apportionment between life tenant and remainderman.—Wiill of 
Roebken?? is a long and complicated case dealing with allowances 
and disallowances of hundreds of items in an executor’s account 
where the executor had been careless in keeping records and vouchers 
over a long period of years. Most of the rulings consist of applica- 
tions of well established principles of law. One of the problems in- 
volved is the oft-recurring and always troublesome one of appor- 
tionment of funds between life tenant and remainderman. The court 
states the rule to be that the entire proceeds of a sale of corporate 
stock held in trust, no stock or liquidating dividends being involved, 
belong to the corpus. Thus upon the sale of such stock, ordinary 





* 229 Wis. at 271, 282 N.W. at 40. 

* 285 N.W. 730 (Wis. 1939). 

™ Restatement, Trusts (1935) §219. 
230 Wis. 215, 283 N.W. 815 (1939). 
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profits belong to the remainderman and not to the life tenant. No 
apportionment is to be made. Under the present Pennsylvania rule 
an apportionment based on enhanced value due to accumulated earn- 
ings before and after the creation of the trust is required. In its 
opinion the court states that this rule of apportionment has been 
repudiated in Pennsylvania and Wisconsin.28 That may well be in 
Wisconsin, but an examination of recent Pennsylvania cases discloses 
that that jurisdiction is steadily pressing forward with apportionment 
in such cases, and shows no signs of weakening or repudiating it. 
A most admirable discussion of the problem appears in Scott on 
Trusts,24 where the most recent cases from many jurisdictions are 
reviewed. 


Powers in trust——In Will of Doe?® the testator provided for the 
creation of a trust of all his property for the benefit of his widow, 
who was to receive all the income during her life. The trustee named, 
a law partner of the testator and older than the beneficiary, was 
authorized, if in his judgment the net income from the trust should 
be insufficient for the proper support and maintenance of the widow, 
due either to emergencies of sickness, accident, or otherwise, to pay 
to the widow such portion of principal of the trust as the trustee 
shall determine upon. The supreme court, reversing the county court, 
held that the powers vested in the original trustee were not personal, 
but were imperative, and could and must be exercised by the suc- 
cessor trustee. 


H. MIscELLANEOUS 


Statute of Frauds—The original opinion in Kessler v. Olen?® 
was commented on in a previous issue of this Review.?7 Upon mo- 
tion for rehearing, the court stated the Wisconsin law to be that a 
seal placed upon a will made pursuant to an oral promise to convey 
land does not operate to dispense with the provision of the Statute 
of Frauds requiring consideration to be expressed in order to make 
it a memorandum in writing signed by the promisor under the 
statute. This seems to be in accord with the earlier Wisconsin case 





* Td. at 236, 283 N.W. at 823. 

™ 2 Scott, Trusts (1939) §236.12. 

* 285 N.W. 764 (Wis. 1939). 

°228 Wis. 662, 280 N.W. 352, and on motion for rehearing 281 N.W. 691 
(1938). 

* Comment, 1939 Wis. L. Rev. 127. 








120 WISCONSIN LAW REVIEW [Vol. 1940 


of Dixon v. Sheridan.?® The court attempted to clear up some doubts 
raised by excerpts from other Wisconsin cases cited by counsel. 


Vested remainder; homestead—In Qualley v. Zimmerman?® 
testator devised certain real estate to his wife for life with a re- 
mainder to his son. During his mother’s widowhood the son and 
his family lived on the property, and continued to do so after the 
mother’s death. During the lifetime of the testator’s widow a cred- 
itor of the son obtained and docketed a judgment against the son. 
After the widow’s death the creditor sought on execution to sell the 
realty, in which the son claimed a homestead. The court held that 
the judgment lien attached to the son’s remainder at a time before 
it became his homestead, and therefore the realty was not exempt. 
This case sheds important light upon the character of a vested re- 
mainder in real property. 


_ Assignment of expectancy.—Hofmeister v. Hunter®® held that 
a voluntary assignment of a son’s expectant interest in his mother’s 
estate, given to secure a valid unsecured note, was valid and en- 
forceable where no advantage had been taken of a necessitous heir, 
the consideration was adequate, and the son and his wife were sut 
juris when they executed the assignment. The court stated this to 
be the first time that this precise question had been presented to the 
Wisconsin Court. However, on the whole question of contracts to 
assign expectancies, the instant case must be read in the light of 
Graef v. Kanouse.®4 





* 125 Wis. 60, 103 N.W. 239 (1905). 
* 285 N.W. 735 (Wis. 1939). 

* 230 Wis. 81, 283 N.W. 330 (1939). 
™ 205 Wis. 597, 238 N.W. 377 (1931). 














LEGISLATION 


A Proposep Statutory LIMITATION ON THE DuRATION OF (1) 
FOssIBILITIES OF REVERTER, (2) CONDITIONS SUBSEQUENT, AND (3) 
EguiTaBLe REstricTions!—Neither possibilities of reverter, condi- 
tions subsequent nor covenants restricting the uses of land are within 
the common law rule against perpetuities? or the statutory rule 
against suspension of the absolute power of alienation. The writers 
of this comment do not believe that thig result is desirable. 


The owner of land, of course, frequently wishes to be able to 
convey or devise it subject to a limitation, a condition, or restriction 
(hereinafter all three will be referred to as “restrictions”) which 
will accomplish some result he desires. His wishes should not be 
altogether denied. But restrictions on the use of land do hinder its 
free alienation, because a prospective purchaser may wish to use it 
for a forbidden purpose, or he may hesitate to purchase land which 
he may lose upon the happening of an event not subject to his con- 
trol. Restrictions placed upon land to protect some interest the 
grantor has at the time of their creation often remain long after 
they have ceased to be of any value to him, and may be such as 
eventually to prevent all use of the property as a result of changed 
conditions. It is true restrictions for the benefit of a grantor can 
always be released by him or his heirs, but after his death the num- 
ber of heirs may increase rapidly, and, as the number of heirs in- 
creases, the possibility of procuring a release becomes more improb- 
able. A minority of the heirs may refuse to give the release even 
though the majority are willing and even though conditions have so 
changed that the original grantor would, if living, probably do so. 





*For the purposes of this article the writers assume the existence of a valid 
and enforceable limitation, condition subsequent, or restrictive covenant. It is 
true that the courts do not favor forfeitures or restrictions on the use of land, 
and will go to some lengths to avoid such consequences, but the scope of this 
article will not permit a discussion of the cases. 

*1 Tiffany, Real Property (2d ed. 1920) §183; Restatement, Property (1936) 
Introductory Note 120. 

* Wis. Stat. (1937) §230.14. “Every future estate shall be void in its creation 
which shall suspend the absolute power of alienation for a longer period than 
is prescribed in this chapter; such power of alienation is suspended when there 
are no persons in being by whom an absolute fee in possession can be con- 
veyed .. .” For a discussion of the origin and purpose of the statutory rule 
see Rundell, The Suspension of the Absolute Power of Alienation (1920) 19 Mich. 
L. Rev. 235, and Rundell, Perpetuities in Personal Property in Wisconsin (1926) 
4 Wis. L. Rev. 1. 
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Section 230.464 does little to correct the situation here discussed, 
although by it nominal conditions are to be disregarded. It has been 
pointed out that such a statute is of little real help because: 


It creates no presumption that the condition is merely nominal. 
The grantee, to defeat the condition, must apparently show that 
the grantor had no present or prospective substantial interest in 
the performance of the condition. The statute would not literally 
apply to conditions originally of actual benefit to the grantor, 
which become in course of time merely nominal. Besides, it is 
a question of fact whether the condition is substantial or nominal, 
and a breach of it by the owner or purchaser always incurs the 
danger of litigation.® 


A statute is necessary if we wish to limit the time for which the 
restrictions here discussed are to be valid. As far as can be ascer- 
tained, only Massachusetts has such a statute at present.* This sta- 
tute provides: 


Conditions or restrictions, unlimited as to time, by which the 
title or use of real property is affected, shall be limited to the 
term of thirty years after the date of the deed or other instrument 
or the date of probate of the will creating them, except in cases of 
gifts or devises for public, charitable, or religious purposes. . . . 
The Massachusetts statute does not in terms at least apply to 
possibilities of reverter, and there is some justification for excluding 
them from the operation of the statute. According to widely accepted 
theory, an estate subject to a special limitation differs from an es- 
tate on condition. “There is, however, a fundamental distinction be- 
tween an estate on condition and one on special limitation, in that, 
while in the former case the words which provide for the termina- 
tion of the estate on a contingency are not regarded as a part of the 
original limitation of the estate, but are considered to provide for the 
cutting off of the estate before its proper termination, in the case of 
an estate on special limitation the words of contingency are regarded 
as a part of the limitation itself, and so as not cutting off an estate 
previously limited, but as merely naming an alternative limit to the 





*Wis. Stat. (1937). “Nominal conditions disregarded. When any conditions 
annexed to a grant or conveyance of land are merely nominal and evince no 
intention of actual and substantial benefit to the party to whom or in whose favor 
they are to be performed they may be wholly disregarded, and a failure to per- 
form the same shall in no case operate as a forfeiture of the lands conveyed 
subject thereto.” 

* Fraser, Future Interests in Property in Minnesota (1919) 3 Minn. L. Rev. 
338 n. 5. 
*G. L. c. 184, $23 (1932). 
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duration of the estate.”? If we accept this distinction, and yet make 
the proposed statute apply to conditions and limitations alike, the 
theoretical effect of the statute when applied to a limitation would 
be to increase the estate granted. But as a practical matter the result 
accomplished by a limitation or a condition is the same, and each 
has the same effect as regards the use and free alienation of land. 
Often it is hard to determine from the language of the instrument 
whether a condition or a limitation was intended; if the statute ap- 
plies only to one, the determination of this question becomes very 
important. The writers do not believe that the distinction is substan- 
tial enough to justify prolonging this difficulty. Moreover, a grantor 
should not be able to do by a limitation that which the statute would 
deny him the power to do by a condition. Therefore conditions and 
limitations are both included in the statute we propose. 

It is to be noted that under the Massachusetts statute a restriction 
may be put upon land for more than thirty years if it appears in the 
instrument creating it that it was to run for a definite term of years, 
or until the happening of an event certain to occur, because the 
statute applies only to conditions or restrictions “unlimited as to 
time”.® The desirability of this might be questioned, since if a period 
of 999 years were specified the statute would have little effect. Yet 
this exception is included in the proposed statute for two reasons: 

First, it excludes from the operation of the statute a grant of less 
than a fee simple. One illustration of this ig the case of a long term 
lease, subject to a condition that rent be paid or repairs made. Such 
a condition would not be terminated at the end of thirty years be- 
cause the condition is necessarily limited to the duration of the lease- 
hold interest. Another illustration of this might be a grant to A for 
life or until the happening of a specified event, and then to B and 
his heirs in fee. The grantor may wish to give A an interest for a 
certain purpose, and, when such a purpose is no longer to be at- 
tained, wish B to have the complete ownership. The proposed statute 
would not apply to such a limitation because in no event could the 
limitation affect the title to the land for a longer period than A lives. 

Second, it keeps the statute from being so severe in its operation 
as to discourage grants or gifts for public, charitable or religious pur- 
poses. The Massachusetts statute contains a specific exception for 
such gifts, but this specific exception is not included in the pro- 





"1 Tiffany, Real Property (2d ed. 1920) §90. 
*See Flynn v. Caplan, 234 Mass. 516, 520, 126 N.E. 776, 777 (1919). 
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posed statute, because the writers feel that since the grantor or de- 
visor can avoid the statute by setting a definite time limit on the re- 
strictions he desires, the statute will not discourage these grants or 
devises. It is believed that the average grantor or devisor, when this 
possibility is pointed out, will not wish to specify an excessively long 
period. By omitting the Massachusetts exception, we can avoid or 
limit the effect of restrictions in a large field, within which it is prob- 
able that restrictions are most common. 

A thirty year period is selected because this is the normal period 
of one generation. Within the thirty years the grantor’s or devisor’s 
heirs are likely to be few in number, and it is in most cases compara- 
tively easy to locate them and persuade them to give a release. After 
the lapse of thirty years or more the heirs may be so numerous or so 
scattered that a release is hard to procure. It is this situation that 
the proposed statute is designed to prevent. 

The following statute is proposed: 


Conditions, special limitations, or other restrictions, unlimited 
as to time, by which the title or use of real property is affected, 
shall be limited to the term of thirty years after the date of the 
deed or other instrument or the date of the probate of the will 
creating them; provided, however, that this section shall not ap- 
ply to conditions, limitations, or restrictions in any instrument 
which shall have taken effect prior to (date when this act takes 
effect), or to those contained in a deed, gift, or grant by the state 
or by the United States. 


James J. BuRKE 
CHarRLeEs LUCE 














NOTES AND COMMENTS 


ADMINISTRATIVE TRIBUNALS—NECESSITY OF READING TESTI- 
MONY TAKEN By ExamINers—The Industrial Commission of Wis- 
consin is without jurisdiction to affirm an award without acting as 
a commission and reviewing the evidence in a “substantial manner” 
when petition for review is heard under section 102.18(2) of the 
Workmen’s Compensation Act,! and for such lack of jurisdiction the 
circuit court will set aside an award under Section 102.23 (1) (a), 
Statutes of 1937.2 Such is the holding in the case of State ex rel. 
Madison Airport v. Wrabetz et. al.2 The failure of the circuit court 
to admit evidence showing that the Industrial Commission did not 
act as a commission in making the award and that it failed to address 
itself to the evidence is reversible error.* Writ of mandamus to com- 
pel the commission to correct a return in an employer’s suit to show 
circumstances attending the commission’s finding or order was de- 
nied because the statute itself afforded an adequate remedy; the 
employer could subpoena commissioners and their employees to 
testify as to the circumstances surrounding the affirmance of the 
award.5 

Two earlier Wisconsin cases attacked awards of the Industrial 
Commission for failure to review the testimony in the manner re- 
quired by statute: Hackley-Phelps-Bonnell v. Cooley and Ducat v. 
Industrial Commission.® In both cases the appeals failed because the 
allegations were insufficient to sustain the burden of proof in the 
face of the presumption of regularity of official acts.7 In both cases, 





* Wis. Stat. (1937), $102.18 (2) “. . . Any party in interest who is dissatisfied 
with the findings or order of a commissioner or examiner may file a written 
petition with the industrial commission as a commission to review the findings or 
order.” 

? Wis. Stat. (1937) §102.23 (1) gives the court power to set aside an order of 
the commission only upon three grounds, the first of which is relevant: 

“(a) That the commission acted without or in excess of its powers.” 

*285 N.W. 504 (Wis. 1939). 

* Madison Airport Co. v. Industrial Commission, 285 N.W. 757 (Wis. 1939). 

®State ex. rel. Madison Airport Co. v. Wrabetz, 285 N.W. 504, 506 (Wis. 
1939). 

* Hackley-Phelps-Bonnell v. Cooley, 173 Wis. 128, 179 N.W. 590 (1921), and 
Ducat v. Industrial Commission, 219 Wis. 231, 262 N.W. 716 (1935). 

"In the case of Hackley-Phelps-Bonnell v. Cooley, 173 Wis. 128, 179 N.W. 
590 (1921), only “information” as to the failure to meet as a commission and 
review the evidence was alleged. In Ducat v. Industrial Commission, 219 Wis. 231, 
262 N.W. 590 (1935), the facts alleged were that the stenographer’s notes taken 
at the examination were not available to be transcribed for the appeal. The 
finding of the commission purported to be based on the entire record, however, 
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however, the court admitted the contention was sound in principle, 
saying in the case of Hackley-Phelps-Bonnell v. Cooley: 


It would indeed be surprising if a party had no opportunity to 
show, if such be the fact, that a document in the record purport- 
ing to be the finding and award of the commission was not the 
act of the commission.® 


And in the Ducat case: 


The contention is doubtless sound in principle although its merits 
need not be determined here.® 


The Wisconsin court cited the Wrabetz case in two other decisions 
handed down on the same day.!° The court ordered admission of evi- 
dence by the circuit court on similar allegations of failure to read 
the evidence.11 Beyond these cases, which cited the reasoning of the 
Wrabetz case without enlarging upon the definition of “substantial 
manner”, a diligent search of authorities reveals no other state cases 
which deal with this allegation under workmen’s compensation laws. 

If, as the Wrabetz case holds, the procedural defect of failure to 
review the evidence in a “substantial manner” will amount to lack of 
jurisdiction and the award will be set aside, what is the actual burden 
laid upon the commission stated in positive terms? The Wisconsin 
statute on workmen’s compensation says that a review by the com- 
mission as a commission under Section 102.18 (2) “shall be based 
upon a review of the evidence submitted”.12 What is meant by “re- 
view”? As a measure of the completeness of this review, the Wis- 
consin court in the Wrabetz case cites the case of Morgan v. United 
States, that this duty is to be performed in a “substantial manner’’.!* 
A review of the history of the Morgan case is not entirely satisfactory 
in explaining what is meant by the phrase. 





and the court said that as the facts alleged did not show that the commission 
failed to read the notes at the time of making the order, the actions of the 
commission should be presumed to be regular. 

* Hackley-Phelps-Bonnell v. Cooley, 173 Wis. 128, 133, 179 N.W. 590, 592 
(1921). 

* Ducat v. Industrial Commission, 219 Wis. 231, 233, 262 N.W. 716 (1935). 

** Kaegi v. Industrial Commission, 285 N.W. 845 (Wis. 1939), and Folding 
Furniture Works v. Wisconsin Labor Relations Board, 285 N.W. 857 (Wis. 1939). 

“Folding Furniture Works v. Wisconsin Labor Relations Board, 285 N.W. 
857 (Wis. 1939), involved constitutional requirements of due process, and the 
court held that due process in the procedure by the Board meant a “full hearing” 
and the same tests apply as in the procedure before the Industrial Commission. 

* Wis. Stat. (1937). 
™ 298 U.S. 469, 56 Sup. Ct. 906 (1935). 
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The allegation of failure to read the evidence was made in an 
attack upon an order of the Secretary of Agriculture acting under 
the Packers and Stockyards Act of 1921, which requires a “full 
hearing” before setting rates.14 The testimony on which the order 
was to be based ran over 10,000 pages, and the lower court on first 
trial struck the allegation entirely, saying: 


A construction of the act consistent with that theory would de- 
stroy it altogether as a measure capable of administration.'® 


The supreme court, however, refused to regard the presumption 
of regularity of official acts as conclusive and remanded the case 
for admission of evidence on the question, remarking: 


The duty [of addressing himself to the evidence] undoubtedly 
may be an onerous one, but the performance of it in a substantial 
manner is inseparable from the exercise of the important author- 
ity conferred.1¢ 


Evidence on second trial showed that the secretary had read 
part of the voluminous testimony, had read and considered the briefs, 
and had discussed the matter with his subordinates, who had sifted 
and analyzed the evidence.'? As to whether this fulfilled the require- 
ments of the Supreme Court, the court indicates approval but the 
case was decided for appellants on another ground.1® 

An interpretation of the Morgan case requirements is to be found 
in National Labor Relations Board v. Cherry Cotton Mills, in which 
a similar allegation of failure to read testimony was made.’® The 
circuit court held that since the parties had no chance to argue the 
findings of the advisory Review Board, the National Labor Relations 
Board itself ought to have “substantially mastered the record” and 
ordered a proceeding in equity to determine what had been done. 
The Morgan case is cited, but there is no positive definition of the 
expression “substantially”. 

Once again legal minds have compromised when caught between 
the Scylla of constitutional safeguards and the Charybdis of prac- 
tical administration, and we add “substantial manner” to a list which 


” 66 


already contains such indefinites as “reasonable”, “unfair”, and “fore- 





“42 Stat. 159 (166) $310; 7 U.S.C. §211; 7 U.S.C.A. §211, (1934). 

*® Morgan v. United States, 8 F. Supp. 766, 768 (W.D. Mo. 1934). 

** Morgan v. United States, 298 U.S. 469, 482, 56 Sup. Ct. 906, 910, (1935). 
* Morgan v. United States, 23 F. Supp. 380 (W.D. Mo. 1937). 

* Morgan v. United States, 304 U.S. 1, 58 Sup. Ct. 773 (1937). 

7 N.L.R.B. v. Cherry Cotton Mills, 98 Fed. (2d) 444 (C.C.A. 5th, 1938). 
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seeable”. The Wisconsin court admits that all the burdens imposed 
on the commission “may make it impossible for each commissioner 
to address himself to the evidence on all matters requiring quasi- 
judicial action on his part”, but insists that a petitioner has a right 
to prove the commission’s failure to perform its work in a “substan- 
tial manner”.?° Since two of the commissioners constitute a quorum, 
a sort of rotation of work is possible, but there is still a tremendous 
amount to be handled by the three-man body. 453 cases were re- 
viewed by the commission as a commission under Section 102.18 in 
the two years, July 1, 1936, to June 30, 1938, and the number is 
increasing.?! Besides the review on workmen’s compensation, exam- 
ination of the statutes reveals a great many other non-delegable 
duties.*? It is interesting to note that in all of these chapters except 
Workmen’s Compensation there is incorporated the following pro- 
vision : 
. . . The decision of the commission shall be based upon its ex- 
‘amination of all testimony and records. The recommendations 


made by such agents shall be advisory only and shall not preclude 
the taking of further testimony if the commission so order.?% 


The court in the Wrabetz case makes a point of referring to these 
other duties and their time-consuming character. There seems to be 
an implication that because of these other duties, it will not be ex- 
pected that the commission read all the testimony in spite of the words 
of the compensation statute that the result reached by the commission 
when petitioned to review as a commission “shall be based on a review 
of the evidence submitted”.2* The reference to the numerous duties 
seems also to hint at a matter for legislative action or, failing that, 
judicial interpretation to make administration possible. In the mean- 
time lawyers seeking to overturn orders made by an overburdened 
commission have a new ground for appeal if they can show failure 
to review the evidence in a “substantial manner”. Just what amounts 
to such failure besides completely omitting to read the testimony is 
not determined, and in the face of the onerous duties of the com- 





* State ex. rel. Madison Airport v. Wrabetz et al., 285 N.W. 504, 506 (Wis. 
1939). 

™ Workmen’s Compensation. Nineteenth Report, July 1, 1936, to June 30, 1938 
(Wisconsin Industrial Commission) p. 4. 

* Wis. Stat. (1937) c. 101, c. 103, c. 104, c. 105. 

* Wis. Stat. (1937) §103.66, §104.04, §101.23. These incorporate §101.23 
by number into the respective chapters. 

™* State ex. rel. Madison Airport v. Wrabetz et al., 285 N.W. 504, 506 (Wis. 
1939). 
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mission, it looks as if the court will be inclined to weigh the evidence 
in favor of the commission. 
MarGareT PINKLEY. 


CrepiTors’ RigHts—HomestEAD EXEMPTION IN REMAINDER 
INTEREST—In Qualley v. Zimmerman’ the Wisconsin Supreme Court 
denied a claim to a homestead exemption made under the following 
circumstances: The debtor’s father had devised the land in question 
to the debtor’s mother for life. The remainder in fee was devised 
to the debtor, the testator’s son, with a condition subsequent, namely, 
that the son pay one thousand dollars to each of his four sisters. 
During the life of the mother the son lived on the land, occupying 
it with his mother’s permission as his home. While he was living 
upon the land and while his mother was still living, two judgments 
were procured against him and duly docketed. After the death of 
the mother the son continued to live upon the land with his family 
and paid to the sisters the amounts called for under the father’s will. 
The son maintains that the land should be adjudged his homestead 
and free from the judgment liens. 

The court’s decision, denying the son’s claim, brings to light the 
fact that our legislature and courts have developed two policies of 
law, each intended to benefit the owners of certain property inter- 
ests—the homestead claimant and the remainderman. Here we see 
the frustration of one of those policies and the supremacy of the 
other. 

The Wisconsin supreme court has stated? that the law fosters 
the policy to “secure to the debtor and his family a homestead which 
will be beyond the reach of his creditors’ however numerous.” Exam- 
ination of the history and construction of the homestead exemption 
laws® of this state reveals that much has been done to expand and 
enhance this policy. 

In an early case* construing the first Wisconsin homestead sta- 
tute® it was said: 


The principle of exemption was made a fundamental article [in 
the first State Constitution] and recognized as one among the 
primary rights of the citizen to be secured. 





*285 N.W. 735 (Wis. 1939). 

? Scofield v. Hopkins, 61 Wis. 370, 374, 21 N.W. 259, 260 (1884). 

*For a comparison of homestead exemption laws throughout the various 
jurisdictions see Comment (1937) 46 Yale L. J. 1023. 

*Hoyt v. Howe, 3 Wis. 785, 793 (1854). 

* Wis. Laws 1849, c. 102. 
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In 1899 the supreme court said :* 


Laws for the protection of homestead rights are among the most 
beneficent of legislative enactments and for that reason they are 
uniformly liberally construed? and rigorously enforced. 


The legislature has amended the original statute so that the ex- 
emption continues in favor of the debtor even though he moves tem- 
porarily from the premises® and has more recently incorporated into 
the statutes provisions for the descent® and devise!® of homesteads. 
In both of the sections referred to the legislature repeats that the 
homestead is to pass “free of all judgments and claims” against the 
prior owner. Moreover, the present law provides! that a testator’s 
“general direction ‘to pay his debts out of his property shall not sub- 
ject the homestead to the payment thereof”. 

While these advances were being made in the exemption statutes, 
another policy of modern law was developing, namely, to give re- 
maindermen a presently alienable interest which they can turn into 
cash without waiting for the termination of an intermediate estate. 
At early common law executory interests and remainders subject to 
a condition precedent were only “possibilities” and therefore could 
not be assigned or transferred.1* Consequently they were not such 
interests as could be reached by creditors. After a gradual period 
of change!® the law today clearly provides that any remainder or ex- 
ecutory interest that is alienable is subject to be sold on execution in 
satisfaction of a judgment.’* In Wisconsin remainders are made 
alienable by construction of the statutory provision’® that “Expect- 





° Berger v. Berger, 104 Wis. 282, 286, 80 N.W. 585, 586 (1899). 

* Northwestern Securities Co. v. Nelson, 191 Wis. 580, 211 N.W. 798 (1927); 
Eaton Center Co-op Cheese Co. v. Heintz, 209 Wis. 170, 244 N.W. 620 (1932); 
In re Bresham’s Will, 221 Wis. 51, 265 N.W. 93 (1936). 

* Wis. Stat. (1937) §272.20 (1). 

* Wis. Stat. (1937) §237.02. 

*” Wis. Stat. (1937) §238.04. 

™ Wis. Stat. (1937) $313.26; Koebel’s Estate, 225 Wis. 342, 274 N.W. 262 
(1937); note (1936) 103 A.L.R. 257. But see Will of Borchart, 184 Wis. 561, 
200 N.W. 461 (1924) (to the effect that construing §§313.26 and 238.04 together 
may subject the homestead to debts when 313.26 alone would not do so.) 

“Shep. Touch. (8th. ed. 1826) 239; 6 Cruise (3d. ed. 1824) ch. 20, 47; 2 
Pres. Abst. 118 (1824) ; 4 Kent Com. (2d ed. 1832) 260. 

*See 3 Pomeroy, Equity Juris. (3d ed. 1905) $1285. 

““Tt is a general rule that every estate in lands which is alienable by the 
party entitled to the estate, is liable to be seized and sold on execution against 
him.” Arzbacher v. Mayer, 53 Wis. 380, 388, 10 N.W. 440, 443 (1881). Restate- 
ment, Property (1936) §162, 166; Glenn, Creditor’s Rights and Remedies (1915) 
22. 38; Notes (1939) 21 Am. Juris. 206; 3 Simes, Future Interests (1936) §736. 

* Wis. Stat. (1937) $230.35; Meyer v. Reif, 217 Wis. 11, 258 N.W. 391 (1935). 
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ant estates are descendible, devisable, and alienable in the same 
manner as estates in possession.” 

It does not appear that the Wisconsin judgment lien statute!* 
which uses the phrase “real property” in designating what is subject 
to such a lien has been expressly interpreted to include remainder 
interests. However the law is apparently well settled that such in- 
terests are covered by a judgment lien, especially if the remainder is 
vested.!7 It seems that this view derives added strength from Sec- 
tion 370.01 (9) of the Wisconsin Statutes, which provides that the 
words “lands”, “real estate”, and “real property”, when used in the 
statutes, shall be construed to include “lands, tenements and heredita- 
ments and all rights thereto and interests therein.” 

It is clear that the remainder interest alone does not entitle the 
remainderman to the privilege of making a home upon the land, and 
thus, considered by itself, can hardly be the basis for a claim to a 
homestead exemption. It is only when the remainder changes into a 
possessory interest that the remainderman may establish his home 
upon the land and thus make it his homestead. In the instant case the 
judgments had become liens before the remainder interest became 
possessory. It would seem, therefore, that the liens so created have 
priority over any homestead created under or through the remainder.1® 
It appears, however, that in this case the judgment debtor was in fact 
living upon the premises under permission received from his mother, 
the life tenant, at the time the judgments in question were procured. 
What is the effect of this occupancy of the land by him as his home 
during the time that the life estate is in existence and at the instant 
der his mother, but merely her agent or employee, he had no legal pos- 
that the life estate terminates ? Since he was not a lessee or grantee un- 
session, which possession seems essential to the claim of exemption.1® 
If he had acquired a possessory interest from his mother the exemp- 


* Wis. Stat. (1937) $270.79. 

"In re L’Hommedieu, 138 Fed. 606, mod. and aff. 146 Fed. 708 (1905); 
Moll v. Gardner, 214 Ill. 248, 73 N.E. 442 (1905); Sayles v. Best, 140 N.Y. 368, 
35 N.E. 636 (1893); Black, Judgments (1902) §428; “An estate in reversion or 
remainder, though it does not entitle the reversioner or remainderman to the 
immediate possession of the lands, is nevertheless, for the purposes of sale and 
conveyance, whether involuntary or voluntary, treated as an estate in posses- 
sion .. and is subject to judgment liens ...” 1 Freeman, Judgments (1915) 
$642; 34 C.J. (1924) 593; 15 R.C.L. (1917) 804. 

* See however Stern v. Lee, 115 N.C. 426, 20 S.E. 736 (1894). 

#4 |, there must be a present right of occupancy . . . and defendant having 
only a remainder . . . after the termination of the life estate, has no present 
right of occupancy .. . during the life estate in his mother, even though per- 
mitted to live with her on the premises.” Reeves & Co. v. Saxton, 145 Wis. 10, 
11, 129 N.W. 784, 785 (1911). 
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tion would apply to the extent of that interest, which would thus be 
free from the liens of his creditors.2° Having such an exempt interest 
derived from his mother, the life tenant, could the remainderman suc- 
cessfully contend that the exemption extends to the non-exempt in- 
terest derived from his father? Such a contention would necessarily 
be based on the view that the future interest springing from the will 
had merged with the present interest conveyed by the life tenant, 
giving a single present interest endowed with the exempt nature of 
that part created by the life tenant. 

The Qualley decision does not give the answer to this question 
since the remainderman there had no exempt interest derived from 
the life tenant. However the case will be of importance to an attorney 
meeting the situation described because it does make clear the need 
for a revaluation of the two policies involved. It is suggested that 
the argument with respect to merger might conceivabiy persuade the 
court to favor the exemption and extend it as proposed. 

Marvin L. McCartuy 


Lazsor RELATIONS—DISCRETION OF THE BoarpD—BASIS FOR 
DETERMINING Back Pay—During the course of negotiations for a 
collective agreement between a Wisconsin manufacturer and a union 
conceded to be the exclusive bargaining representative of his pro- 
duction employees, the employer demanded that collective bargaining 
be postponed for several months, and on failure of employees to 
accede to that demand, discharged all the employees but one, who 
had quit the union. The Wisconsin Labor Relations Board, acting 
pursuant to Section 10 (3) of the Wisconsin Labor Relations Act? 
ordered the employer, inter alia, to reinstate the discharged employees 
with back pay from the date of discharge to the date of offer of re- 
employment. The circuit court affirmed the order. On appeal, held, 
reversed as to the measure of back pay, on the ground that the Board 
had exceeded its powers under the Act—Folding Furniture Works, 
Inc. v. Wisconsin Labor Relations Board.? 


As to the back pay order the court on appeal said: 
The Board has penalized the company to an extent that in our 





* Johnson v. Harrison, 41 Wis. 381 (1877); Berger v. Berger, 104 Wis. 282, 
80 N.W. 585 (1899); Polzen v. Polzen, 164 Wis. 18, 158 N.W. 327 (1916). 

1 Wis. Laws 1937, c. 51, Wis. Stat. (1937) c. 111, repealed and replaced by 
Wis. Laws 1939, c. 57, known as the Wisconsin Employment Peace Act. 
2285 N.W. 851, rehearing denied 286 N.W. 875 (Wis. 1939). 
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opinion is unreasonable, and not necessary to effectuate the pol- 
icies of the Act.® 


Section 10 (3) of the Act authorized the Board, after appro- 
priate findings, to order the employer “to take such affirmative action, 
including the reinstatement of employees with or without back pay, 
as will effectuate the policies” of the Act.4 The reasoning of the court 
seemed to be that since the Board had paid no attention to the em- 
ployer’s ability to pay all the wages lost by his employees because 
of the wrongful discharge, the award amounted to a penalty. On re- 
hearing it was said: 


The amount of back pay is in the discretion of the Board, and 
the discretion of the Board, if abused, or if exercised in an 
erroneous view of the law, was subject to review and correction 
by the court.5 


The court also reasoned that the formula applied by the Board, +.e., 
back pay for the time lost between the date of discharge and the date 
of an offer of reinstatement, had no relation to effectuating the pol- 
icies of the Act. 

As to the first point, under the court’s reasoning, an order of re- 
instatement is meaningless, for the employer may again discharge 
his union employees, without real hinderance, if he can later plead 
inability to pay back wages. A constitutional question of discrimina- 
tion may also be involved if some employers are forced to pay and 
others, because of their precarious financial condition, are partially 
oz wholly exempt. Furthermore, it may be questioned whether it is 
the duty of an administrative agency or court so to frame its orders 
or judgments as to keep a man in business, even though he cannot 
afford to comply with the standards of fair practice established by 
the legislature. It may be contended that there is a difference in this 
respect between a standard established by the legislature, e.g., a mini- 
mum wage law, and one adopted by an administrative agency in 





*285 N.W. at 858. 

‘Italics supplied. The provision is virtually identical with §10 (c) of the Na- 
tional Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. $151 (Supp. 1936). 
The corresponding provision in the Wisconsin Employment Peace Act, §111.07 (4) 
authorizes the Board to “require . . . such affirmative action, including reinstate- 
ment ... with or without back pay, as the Board may deem proper”. See 
Note (1939) 48 Yale L. J. 1265 and Note, 1939 Wis. L. Rev. 132. 

°286 N.W. at 876 (1939). 
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carrying out a broad statutory policy. However, it has been held that 
an otherwise valid administrative order does not become invalid 
merely because those to whom it applies cannot comply therewith 
and remain in business.* No federal court has modified a back pay 
order on the ground of hardship on the employer. In National Labor 
Relations Board v. Carlisle Lumber Co.," the court upheld an award 
of $185,000 in back pay. Certiorari was denied® despite the petitioner’s 
plea that to pay the amount required would mean bankruptcy. In sum- 
mary, the court’s conclusion that the order was a “penalty” because 
the employer could not afford to pay the amount required and remain 
in business, is questionable in that it makes the validity of an order 
depend on the pecuniary status of the particular employer, which is 
contrary to authority and principle. 

As to the second point, the Board merely followed the formula 
originated by Texas & N. O. R. Co. v. Brotherhood of Railway and 
S. S. Clerks® as a remedy for discharge of union employees in con- 
tempt of a court decree. This formula has been applied in every case 
of a similar nature decided by the National Labor Relations Board, 
and has been upheld time and time again by the federal courts on 
review.!° On principle it seems that the formula is reasonable, for 
it proceeds on the theory of restitution and prevention, rather than 
a reward or a penalty.'! Indeed restitution for past and prevention of 
future unfair practices are the ultimate purpose behind such legisla- 
tion. 

The court gives no hint as to the basis on which the Board should 
determine the amount which is within an employer’s “ability” to pay, 
and does not suggest a formula to determine the time limits during 
which back pay is to run. The new Wisconsin Employment Rela- 
tions Board has the problem of determining the answers to these 





*Hegeman Farms Corp. v. Baldwin, 6 F. Supp. 297 (S.D.N.Y. 1934), afd, 
293 U.S. 163 (1934). 

"94 F. (2d) 138 (C.C.A. 9th, 1937). 

*59 Sup. Ct. 586 (1939). 

°24 F. (2d) 426 (S.D. Tex. 1928), aff'd, 25 F. (2d) 873 (S.D. Tex. 1928); 
33 F. (2d) 13 (C.C.A. 5th, 1929), aff'd, 281 U.S. 548 (1930). 

* See N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48, 57 Sup. Ct. 
615, 629 (1937), where the following is said, “Reinstatement of the employee and 
payment for time lost are requirements imposed for violation of the statute and 
are remedies appropriate to its enforcement.” 

“ Fansteel Metallurgical Corp. v. N.L.R.B., 98 F. (2d) 375, 385 (C.C.A. 7th, 
1937). 
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questions.'* It is doubtful whether the view of the court in the instant 
case will affect the federal decisions. 
Ricwarp HastTINcs. 


Motor VEHICLES—IMPUTED NEGLIGENCE—THE DocTRINE oF 
PRINCIPAL AND AGENT AS APPLIED TO DRIVER-PASSENGER RELA- 
TIONSHIP—LIABILITY AND DEFENSE CONTRASTED.—The advent of 
the automobile brought with it new problems of administration and 
application of established legal principles. The particular problem 
under discussion in this comment has reference to questions of lia- 
bility and defense involved in actions between passengers and third 
parties. This problem presents itself in two ways, (1) whether, 
under the circumstances of a particular case, the negligence of the 
driver is to be imputed to the passenger as a defense in favor of 
a negligent third party and (2) whether liability should be imposed 
on a passenger in a suit by a third party by imputing the driver’s 
negligence to the passenger. 


(1) Development of the Doctrine of Imputed Negligence 
in Automobile Accident Cases 


Imputed negligence is a historical outgrowth of the Roman Law 
doctrine of “identification”, by which it was said that the occupant 
of a conveyance was so identified with the conveyance and driver 
thereof, that the latter was not liable to the occupant for injuries 
caused by the fault of the driver.1 The leading common law case 
enunciating this principal is Thorogood v. Bryan,? decided in 1869, 
where an occupant of a public conveyance sued a third party for an 
injury caused by the joint negligence of both drivers. The English 
court said the rule was that, 


the passenger is so far identified with the carriage in which he is 
travelling, that want of care on the part of the driver will be a 
defense of the driver of the carriage which directly caused the 


injury.® 





“The Board has decided one case involving the point without discussing the 
problem. I. B. S. E. U. etc. and Century Building Co., Case No. 18; Ce—1, De- 
cision No. 11, Aug. 18, 1939; affirmed in Century Building Co. v. Wisconsin 
Employment Relations Board, Circuit Court for Milwaukee County, Sept. 28, 
1939. 

*Shearman and Redfield, Law of Negligence (6th ed. 1913) §66. 

*8 C.B. 115, 137 Eng. Rep. 452 (1849). 

* Id. at 130, 137 Eng. Rep. at 458. 
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This doctrine was never generally accepted in the United States. In- 
stead the American courts with few exceptions,* held that there must 
be circumstances that establish a relationship of principal-agent (using 
that term in the broad sense®) or joint enterprise before the driver’s 
negligence could be imputed to the passenger.® Several years after 
the Thorogood case the Supreme Court of the United States was 
confronted with a similar fact situation and in rejecting the Thoro- 
good decision said, 


Those on a hack do not become responsible for the negligence of 
the driver if they exercise no control over him. . . . If he is their 
agent so that his negligence can be imputed to them to prevent 
their recovery against a third party, he must be their agent in all 
other respects,-so far as the management of the carriage is con- 
cerned, and responsibility to third parties would attach to them for 
injuries caused by his negligence in the course of his employment." 


In.other words, imputed negligence, once applied, confers not only a 
disability but a liability. This is the definition of imputed negligence 
adopted by the Restatement of Torts: 


. a plaintiff is barred from recovery by the negligent act or 
omission of a third person, if but only if, the relation between them 
is such that the plaintiff would be liable as defendant for harm 
caused to others by such negligent conduct of the third person.® 


In Wisconsin, under the decision of Prideaux v. Mineral Point,® 
until 1921, the minority rule was followed which automatically im- 
puted the negligence of the driver to the passenger. In all of the cases 
where this rule was applied, the passenger was the plaintiff and the 
negligence was imputed for defense purposes. In 1921 in Reiter v. 
Grober,!® an attempt was made to use it as a weapon in the plain- 
tiff’s favor. In that case a third party who had been injured by the 
negligence of the driver brought suit to recover for his injuries from 





*Shearman and Redfield, op. cit. supra, note 1, §66. The doctrine of “identifi- 
cation” was applied to public vehicles in the Thorogood case, but was carried 
over into cases where a private vehicle was involved in Wisconsin, Montana, and 
Nebraska. But today the law is otherwise in the United States. 

*The application of the principal-agent doctrine as referred to in this com- 
ment covers the master and servant relations as well as cases where agency would 
be implied in law. 

* Little v. Hackett, 116 U.S. 366, 6 Sup. Ct. 391 (1886); see Bennett v. New 
Jersey R. & Trans. Co., 36 N.J. Law 225, 227 (1873). 

"Italics supplied. Little v. Hackett, 116 U.S. 366, 379 6 Sup. Ct. 391, 397 
(1886). 

* Restatement, Torts (1934) $485. 

*43 Wis. 513 (1878). 

* 173 Wis. 493, 181 N.W. 739 (1921). 
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the passenger who was the father of the driver. The evidence dis- 
ciosed that the passenger had been invited by his son to accompany 
him on a social visit. The passenger was the owner of the car but the 
court found that the driver was making the trip purely for his own 
benefit and that the passenger was merely a guest. The third party 
claimed that under the doctrine of the Prideaux case, the passenger 
was liable. The court repudiated such attempted “extension” of the 
doctrine. After stating the rule in the Prideaux case, it said, 


it is now sought to extend this doctrine so as to make the occupant 
liable to third persons for the negligence of the driver. That there 
is a substantial difference between the rule as announced in the 
Prideaux case and the claim made by the plaintiff is obvious. 
A person may well be content to trust his own safety to a driver, 
and not be willing to indemnify third persons who may suffer 
through his negligence. He may say, so far as I am concerned his 
negligence is my negligence, but I do not agree to become respon- 
sible to others for his negligence. . . . To extend the doctrine to 
that degree would make a guest in a private conveyance an insurer 
of third persons against the negligence of the driver. . . . We not 
only decline to so extend the rule of Prideaux v. Mineral Point, 
in so far as it imputes the negligence of the driver of a private 
vehicle to an occupant therein, but we take this occasion to ex- 
pressly overrule it.!* 


It is of interest that it took a case where an attempt was made to 
use the imputed negligence doctrine of the Prideaux case for pur- 
poses of liability to convince the court that the rule of that case was 
wrong. The result was a complete reversal of the previously accepted 
doctrine. But this sweeping action of the court does not completely 
obscure the importance of its suggestion that a rule imputing negli- 
gence for defense purposes does not necessarily require that it also 
be imputed for purposes of liability.1* 


(2) Operation of Rules of Imputed Negligence—Liability 
and Defense Contrasted 


Two well established doctrines, principal-agent and joint enter- 
prise, are used in administering cases involving purely business rela- 





“Italics supplied. This statement seems to quite clearly indicate that the 
court under some circumstances would impute the negligence of the driver to the 
passenger to disable him from suing the third party but would not impute negli- 
gence to make him liable to the third person. 

” Reiter v. Grober, 173 Wis. 493, 495, 181 N.W. 739, 740 (1921). 

* The author believes that in effect the courts are really using the principal- 
agent doctrine to impose disability only on the passenger in cases not strictly of 
a business nature. 
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tionships in automobile accident cases. Where there is a master- 
servant relationship or where an automobile trip is made by two or 
more persons upon a matter of joint business interest the court will 
apply the principal-agent doctrine and the result is that the negligence 
of the driver is imputed to the passenger both for purposes of impos- 
ing liability on the passenger and as a defense in favor of a third party 
being sued by the passenger.'4 

A more difficult situation is presented in cases where there is a 
serious difference of opinion as to the business character of the rela- 
tionship. The problem is essentially one of degree. Where the rela- 
tionship is basically social in nature the courts hesitate to impose 
liability upon passengers even where they have a substantial right of 
control!® over the driver. Both the policy not to discourage social 
intercourse and the realization that the parties involved naturally do 
not contemplate civil liability have a part in this attitude. Although 
most of the cases?® and the Restatement of Torts!” say that the prob- 
‘em of imputed negligence is the same whether it arises under an issue 
of liability or defense, it seems clear that in cases where a precedent 
on similar facts does not exist courts are much more reluctant to find 
agency or joint enterprise where it is urged for purposes of liability 
instead of defense. 

Thus it may happen that in a set of facts there is or is not a prin- 
cipal-agent relationship depending on whether (1) the passenger sues 
the third party or (2) the third party sues the passenger. No one 
quarrels with this result but some may object to the method used in 
reaching it. A doctrine might be worked out to administer the cases 
that indicate that there is agency for defense purposes only, but there 
still exists the very practical difficulty of being able to determine the 
existence of such relation in highly controversial factual circum- 
stances. Very likely the method now used by the courts is as good as 
any so long as the courts recognize that in these cases the principal- 
agent doctrine is being applied for disability purposes only. 





* See note 6, supra. 

* Control over the operation of the car by the parties is one of the principal 
factors that determine whether or not there is agency or joint enterprise. Bennett 
v. Nebel, 199 Wis. 334, 336, 226 N.W. 395 (1929); Bryant v. Pac. Electric Co., 174 
Cal. 737, 164 Pac. 385 (1917); Note (1935) 95 A.L.R. 857. For discussion of the 
Joint Enterprise doctrine see Weintraub, The Joint Enterprise Doctrine in Auto- 
mobile Law (1931) 16 Cornell Law Quarterly 320; Rollison, The Joint Enter- 
prise in the Law of Imputed Negligence (1931) 7 Notre Dame Lawyer 172; 
Note (1932) 16 Minn. Law Rev. 717. 

* See note 6, supra. 
™ Restatement, Torts (1934) §485. 
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An examination of the cases will reveal some of the difficulties just 
discussed. 

In Georgeson v. Neilson,'® the owner and driver of the car 
offered, without solicitation from the plaintiff-passenger, the use of 
his car and trailer to transport the plaintiff’s cows, from one grazing 
field to another. During the the trip a collision occurred because of the 
concurring negligence of this driver and a third party, causing in- 
juries to the plaintiff-passenger. In this suit against said third party, 
the Wisconsin Supreme Court held that the negligence of the driver 
was imputed to the plaintiff to bar his recovery from the third party 
because the passenger-plaintiff was the principal and the driver acted 
as his agent in transporting the cattle.1® 

Two years later in the same jurisdiction, in the case of Renich v. 
Klein®® the third party sued the passenger. In that case an employee- 
driver was waiting in his parked car for the return of his master. The 
passenger, an aged man, opened the car door without warning or per- 
mission of the driver and requested the driver to convey him to the 
bus station, otherwise he would miss the bus. The driver acceded to 
the elderly man’s wishes because it was raining and the driver “felt 
sorry for him”. The driver, driving negligently at high speed on slip- 
pery pavement, collided with the car occupied by the non-negligent 
third party causing injuries. The latter sued the estate of the pass- 
enger as the passenger was killed in the accident. The court held that 
there was clearly not a principal-agent relationship and that if it held 
otherwise no one would be willing to ride as a guest in a car.?1 

In both cases the driver was driving the car solely for the pas- 
senger’s purposes. In the Georgeson case the driver profferred the 
service to his friend, the passenger ; in the Renich case the passenger 
requested the services of a complete stranger. If any weight is given 
to that factor it would not rationalize these decisions but would have 





214 Wis. 191, 252 N.W. 576 (1934). 

* Under the Wisconsin comparative negligence statute, Wis. Stat. (1937) 
§331.045, contributory negligence is not a bar to the plaintiff’s recovery; so that 
while Georgeson was declared a principal and liable to the extent of his driver’s 
negligence he was nevertheless able to recover a substantial sum of money since 
the third party’s negligence was much greater than the negligence of Georgeson’s 
driver. 

* 230 Wis. 123, 283 N.W. 288 (1939). 

* “To spell agency out of what happened in this case would hereafter render 
it both unwise and hazardous for one to request another . . . to do him a friendly 
courtesy or to perform a friendly act, if such courtesy or act involves the use of 
the other’s automobile.” Renich v. Klein, 230 Wis. 123, 130, 283 N.W. 288, 291 
(1939). Quaere, isn’t this the identical situation in the Georgeson case? Yet the 
court feund agency there. One judge dissented without opinion in the Renich case. 
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the reverse effect. The court very likely felt that the factual situation 
in the Georgeson case was more like a business relationship than a 
social one; however it does not seem logical to state that a trip to 
transport cows is more of a business transaction than a trip solely for 
the purpose of transporting one to a station. It is highly significant, 
in the opinion of the writer, that while the Georgeson case was 
argued strongly by counsel in the Renich case the court far from at- 
tempting to distinguish them did not even mention the Georgeson 
case in its opinion. It is interesting to speculate as to what would have 
been the decision in the Renich case if the third party had been neg- 
ligent and the action had been by the passenger’s executor against the 
third party. If the court is consistent it would be obliged to hold that 
the passenger was not the principal of the driver. In view of the de- 
cision in the Georgeson case it seems extremely doubtful that the court 
would have so ruled as a matter of first impression under the facts 
of the Renich case. Of course, today it might feel bound by that 
decision on comparable facts irrespective of who was being sued. 
From a coldly logical standpoint it is difficult to understand how the 
decisions can be reconciled on a factual basis. However, the result in 
the Renich case is a fair one and it carries out a policy which properly 
hesitates to make a passenger an insurer of consequences of the 
driver’s negligence in cases where it is distinctly controversial whether 
the facts justify a decision that the principal-agent relation exists 
for any purpose. 

It is interesting to note that there are only two cases that can be 
found where a third party has sued, under circumstances that would 
classify them as distinctly borderline cases on this phase of agency, 
and been allowed to recover from the passenger. In the Missouri 
case of Counts v. Thomas,?* the defendant invited his friend to go 
with him on a trip in a car borrowed by the defendant. The friend 
was allowed to drive the car on this trip which was made purely as 
a pleasure jaunt from one tavern to another on a Saturday evening. 
The court allowed the third party to recover from the defendant on 
the theory that it was a joint enterprise and therefore the negligence 
of the driver was imputed to the defendant. In the Iowa case of 
Carpenter v. Campbell Auto Company?* the driver took a car from 
the defendant’s garage without his knowledge or permission. The 
defendant was a dealer in new cars and the driver had taken it up- 





* 228 Mo. App. 1, 63 S.W. (2d) 416 (1933). 
* 159 Iowa 52, 140 N.W. 225 (1913). 
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on himself to take out one of a shipment of new cars. The driver ex- 
perienced some difficulty in getting the car to run smoothly and while 
he was parked along the roadside trying to tune the car up, by co- 
incidence the owner (defendant) drove by. The driver, seeing the 
owner pass by, attracted the latter’s attention and told him that his 
car was not running properly and said that if he would take a ride 
with him he would prove his contention. The defendant accepted the 
ride and during the drive the driver negligently ran over the curbing 
and injured a child. The court held the dealer liable on the theory 
that he had consented to the driving and was the only one inter- 
ested in the experimental trial. From a practical standpoint the facts 
in the Georgeson and Carpenter cases appear to be more like business 
enterprises so that the court very likely felt that the act of the agent- 
driver should be that of the passenger and so bar the latter from re- 
covering. The Renich case in comparison possibly looks more like a 
purely social relationship and therefore the court is willing to hold 
that the passenger is merely a guest. It is difficult to rationalize the 
Counts decision. The facts show that it was purely a social arrange- 
ment. However, that case is not clear cut since the passenger was 
also the party responsible for the care of the car so that the court 
very likely felt that he had complete control. But the cases hold that 
an owner may be a guest in his own car.?4 

It is also interesting to note that with the Counts and Carpenter 
cases there have been found a total of only nine cases*® where a third 
party sued a passenger under such circumstances that would be 
classified as situations where a decision on the principal-agent ques- 
tion was extremely controversial. Seven*® out of the nine cases held 
that the third party could not recover from the passenger, the court 
declaring that the passenger was a guest and not the principal of the 
driver. A comparison of these cases with the cases where the pas- 





™* Reiter v. Grober, 173 Wis. 493, 181 N.W. 739 (1921); Pease v. Montgomery, 
111 Me. 582, 88 Atl. 973 (1913). But later cases indicate that the factor of owner- 
ship is important in determining whether or not there is a joint enterprise; see 
Emerich v. Bigsby, 286 N.W. 51 (Wis. 1939). 

** Pease v. Gardner, 113 Me. 264, 93 Atl. 550 (1915); Adamson v. McEwen, 
12 Ga. App. 508, 77 S.E. 591 (1913) ; Crawford v. Mc Elhinney, 171 Iowa 606, 154 
N.W. 310 (1915) ; Anthony v. Kiefner, 96 Kan. 194, 150 Pac. 524 (1915); Hartley 
v. Miller, 165 Mich. 115, 130 N.W. 336 (1911); Jerome v. Hawley, 147 App. Div. 
(N.Y.) 475, 131 N.Y.S. 897 (1911); Renich v. Klein, 230 Wis. 123, 283 N.W. 
288 (1939). 

* Carpenter v. Campbell Auto Co. and Counts v. Thomas are the only two 
cases that can be found where the court has allowed recovery against an alleged 


guest. 
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senger?? is suing indicates that the courts are much more ready to 
find agency in the latter cases than in the former. This is a natural 
tendency and it can be expected that the decisions will continue to 
reflect it as long as the law in theory continues to impute negligence 
in those cases for purposes of liability as well as defense. 

SHERMAN QO. Morris. 


MUNICIPAL CoRPORATIONS—GOVERNMENTAL VS. PROPRIETARY 
Functions—Parxs—In Cegelski v. City of Green Bay' the city 
maintained a park, a portion of which was outside the city limits. 
Within the area outside the city limits was a hill upon which the city 
had constructed a toboggan slide. Plaintiff was injured when he slid 
into a mound of snow that the park employes, it was alleged by 
plaintiff, had negligently allowed to collect at the end of the slide. 
In sustaining defendant’s demurrer to plaintiff’s complaint, the 
court held, inter alia, that maintenance of a toboggan slide within a 
municipal park was a governmental function, and therefore the city 
was not liable for negligence. In denying plaintiff’s contention that 
since the slide was outside the city limits, the city was engaged in a 
proprietary function—the governmental authority not extending be- 
yond the city’s territorial limits—the court ruled, without citation of 
authority, that if the city uses land outside its limits as a park, it 
uses it in performance of a governmental function just as much as 
if it were within the city, the mere location of the land not affecting 
the nature of the function performed on it. The court also held that 
the slide was not a “structure” within the meaning of the Wisconsin 
safe-place statute.? 

McQuillan on Municipal Corporations thus defines “govern- 
mental function” : 


What are governmental powers and duties, and what are cor- 
porative duties is not subject to precise definition further than 





* Parker v. Ullom, 84 Colo. 43, 271 Pac. 187 (1928); Ballou v. Fitzpatrick, 
283 Mass. 336, 186 N.E. 668 (1933) ; Molden v. Minneapolis St. P. S. S. M. R. Co., 
167 Minn. 132, 208 N.W. 541 (1926); Keim v. Blackburn, 280 S.W. 1046 (Mo. 
1926) ; Mathews v. Baltimore & Ohio Ry. Co., 308 Pa. 238, 162 Atl. 221 (1932); 
Mork v. Caslov, 327 Pa. 298, 192 Atl. 903 (1937); P. E. Buris v. Farrell Bros., 
14 Tenn. App. 121 (1932); Johnston v. Kincheloe, 164 Va. 370, 180 S.E. 540 
(1935); Meyer v. Miller, 184 Wash. 393, 50 P. (2d) 1018 (1935); Duvall v. 
Pioneer Sand Co., 191 Wash. 417, 71 P. (2d) 567 (1937). 

*285 N.W. 343 (Wis. 1939). 

* Wis. Stat. (1937) §§101.01 (12), 101.06. This note is confined to the gov- 
ernmental function aspect of the court’s holding and does not discuss liability 
under safe place statutes. 
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to say this: The powers and duties of municipal corporations are 
of a twofold character: They are public as regards the state at 
large, in so far as they are its agents in government; the other 
private insofar as they provide local necessities and conveniences 
for their own citizens.® 


Because “governmental function” appears to be an abstraction, a 
concept, rather than a concrete legal term capable of exact definition, 
a split of authority has developed upon the question of whether main- 
tenance of parks and other recreational facilities such as swimming 
pools and playgrounds constitutes a governmental function. 

The majority rule, to which Wisconsin adheres, holds that in 
conducting such activities the city is engaged in a governmental 
function and is therefore not liable for injuries due to negligence, 
either in construction or maintenance.* The majority view seems 
based on the consideration that municipalities establish parks for 
the purpose of furnishing to the people at large a place for recreation 
to promote the health and general welfare of the public and as a 
means of adding to the beauty of the city. 

The minority rule is that the city must use ordinary care in es- 
tablishing, equipping, and caring for public parks, to make them 
reasonably safe for persons frequenting and using the parks and 





°6 McQuillan, Municipal Corporations (2d ed.) 1057. 

* Bernstein v. Milwaukee, 158 Wis. 576, 149 N.W. 382 (1914); Gensch v. 
Milwaukee, 179 Wis. 95, 190 N.W. 843 (1922); Erickson v. West Salem, 205 
Wis. 107, 236 N.W. 579 (1931); Virovatz v. Cudahy, 211 Wis. 357, 247 N.W. 
341 (1933); Skiris v. Pt. Washington, 223 Wis. 51, 269 N.W. 556 (1936); 
Cegelski v. Green Bay, 285 N.W. 343 (Wis. 1939). Other states following the 
majority rule are: Connecticut, Delaware, Georgia, Illinois, Iowa, Kansas, Ken- 
tucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, 
New Hampshire, New Jersey, North Dakota, Rhode Island, Tennessee, Utah, 
Virginia, and Washington. Cases are collected in 29 A.L.R. 863, 42 A.L.R. 263, 
and 99 A.L.R. 686. 

Iowa first accepted the majority rule in Hensley v. Gowrie, 203 Iowa 388, 
212 N.W. 714 (1927). Previously, in Woodard v. Des Moines, 182 Iowa 
1102, 165 N.W. 313 (1917), construing a statute imposing a duty to care for 
“all public highways, streets, avenues, alleys, public squares and commons” (Code 
Section 753), the court interpreted the word “commons” as being synonymous 
with “parks” and imposed liability. In the Hensley case, supra, which also involved 
an injury received in a park, the court first attempted to distinguish its holding 
in the Woodard case, supra, by pointing out that the question of governmental 
function had not been raised in the Woodard case. But then the court con- 
tinued, “It is to be conceded that there is language contained in the [Woodard] 
opinion which wholly ignores the distinction between the governmental and 
ministerial functions of the city, and in that sense it might be deemed inconsistent 
with our holding . . . ”, thus in effect repudiating their previous construction of 
the statute. 203 Iowa at 391, 212 N.W. at 715. 
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equipment ; and for failure to do so will be liable for injuries result- 
ing; parks being viewed as a proprietary function of the city.5 

There is a lack of unanimity of reasoning among the states hold- 
ing the minority view as to why they take such a stand. California 
has adopted the minority view by statute.® It is pointed out by some 
courts that as parks are used by members of the public generally 
without reference to their residence, their use is, in this respect, 
somewhat analogous to the use of public highways; and the same 
law imposing liability on a city for injuries due to defective condi- 
tions in the highways imposes a duty upon the city to keep its public 
parks in a reasonably safe condition for all who frequent them.? But 
the Kansas court refused to accept this line of reasoning, pointing 
out that while the necessities of public travel presumably impelled the 
courts to make an exception regarding the maintenance of highways, 
the doctrine did not need to be extended to maintenance of public 
parks because their use is not so imperative.® 

Generally the courts that impose liability for injuries resulting 
from defective conditions do not distinguish between conditions 
arising out of some act of the city in establishing the park and con- 
ditions arising out of some act or omission in the maintenance of 
the park. However, the Indiana court makes the distinction and im- 
poses liability for negligent maintenance only.® 

Where the park or recreational facility is conducted with the end 
in view of producing revenue for the city, the city is engaged in a 





*States following the minority rule are: Colorado, Indiana, Missouri, New 
York, Ohio, Ohlahoma, Pennsylvania, South Carolina, South Dakota, Texas, 
and West Virginia. Cases are collected in 29 A.L.R. 863, 42 A.L.R. 263, and 
99 AL.R. 686. 

New York has long followed the minority rule. Silverman v. N.Y., 114 N.Y.S. 
59 (1909) ; Edingen v. Buffalo, 213 N.Y. 674, 107 N.E. 1076 (1914) ; Augustine v. 
Brant, 249 N.Y. 198, 163 N.E. 732 (1928); Van Dyke v. Utica, 203 App. Div. 26, 
196 N.Y.S. 277 (1922). Contra: Willcox v. Erie County, 252 App. Div. 20, 297 
N.Y.S. 287 (1937). The opinion makes no mention of previous New York hold- 
ings, and there is a dissent on the basis of the previous New York cases contra. 

* California St. 1923 p. 675, §2 makes city liable for injuries to persons and 
property resulting from defective or dangerous conditions of public streets, high- 
ways, buildings, grounds, works, and property in all cases where the governing 
or managing board or other person, board or officer having authority to remedy 
such condition had knowledge or notice for a reasonable time and failed to take 
reasonable action to protect the public. 

"Capp v. St. Louis, 25 Mo. 345, 158 S.W. 616 (1913); Kokomo v. Loy, 
185 Ind. 18, 112 N.E. 994 (1916) ; Norberg v. Hagna, 46 S.D. 568, 195 N.W. 438 
(1923). 

* Harper v. Topeka, 92 Kan. 11, 139 Pac. 1018 (1914). 
* Indianapolis v. Baker, 72 Ind. App. 323, 125 N.E. 52 (1919). 
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proprietary function and liability attaches.1° But mere authority 
to charge without making such charge does not change a governmental 
into a proprietary function.1! Nor is the mere levying of a service 
charge for the use of the facility, such charge being only for the 
purpose of covering expenses, sufficient to charge the municipality 
with conducting a proprietary enterprise,!* and the fact that the city 
incidentally derives profits in the management of a park does not 
constitute a special benefit such as to make the city liable in the ab- 
sence of statute.1% 

Some courts hold that where statutes permit the municipality to 
conduct parks but do not make it mandatory upon the city, the care 
and maintenance of such parks are proprietary functions.1* 

The rule in some jurisdictions is that the defense of gov- 
ernmental function is not available where the defective condition 
amounts to a nuisance.!5 But courts are seemingly loath to allow re- 
covery upon this ground and often hold that the particular factual 
set up does not constitute a nuisance.1® The Connecticut court has 
held that where the municipality failed to use requisite care in rem- 
edying a defective condition, although it was negligence, the city was 





* Oliver v. Worcester, 102 Mass. 489, 3 Am. Rep. 485 (1869); Cornelisen 
v. Atlantic, 146 Ga. 416, 91 S.E. 415 (1917); Costa v. Norwalk, 108 Conn. 697, 
145 Atl. 158 (1929). 

™ Blair v. Granger, 24 R.I. 17, 51 Atl. 1042 (1902); Bolster v. Lawrence, 
225 Mass. 387, 114 N.E. 722 (1917); Cornelisen v. Atlanta, 146 Ga. 416, 91 
S.E. 415 (1917) ; Caughlin v. Omaha, 103 Neb. 726, 174 N.W. 220 (1919). 

* Jones v. Atlanta, 35 Ga. App. 376, 133 S.E. 521 (1926); Mocha v. Cedar 
Rapids, 204 Iowa 51, 214 N.W. 587 (1927); St. John v. St. Paul, 179 Minn. 122, 
228 N.W. 170 (1929). 

* Blair v. Granger, 24 R.I. 17, 51 Atl. 1042 (1902). 

** Boise Development Co. v. Boise City, 30 Idaho 675, 167 Pac. 1032 (1917); 
Van Dyke v. Utica, 203 App. Div. 26, 196 N.Y.S. 277 (1922) ; Augustine v. Brant, 
249 N.Y. 198, 163 N.E. 732 (1928); Sapulpa v. Young, 147 Okla. 179, 296 Pac. 
418 (1931). 

** Vanderford v. Houston, 286 S.W. 568 (Tex. Civ. App. 1926); Ft. Worth v. 
Wiggins, 5 S.W. (2d) 761 (Tex. Com. App. 1928); Hoffman v. Bristol, 113 Conn. 
386, 155 Atl. 499 (1931); and see Hensley v. Gowrie, 203 Iowa 388, 212 N.W. 
714 (1927); Smith v. Iowa City, 213 Iowa 391, 239 N.W. 29 (1931); Stuver 
v. Auburn, 171 Wash. 76, 17 Pac. (2d) 614 (1932); Gilliland v. Topeka, 124 
Kan. 726, 262 Pac. 493 (1928); Warren v. Topeka, 125 Kan. 524, 265 Pac. 78 
(1928) ; ‘Whitlaker v. Franklinville, 265 N.Y. 11, 191 N.E. 716 (1934); Clark v. 
Seattle, 102 Wash. 228, 172 Pac. 1155 (1918). 

* Hensley v. Gowrie, 203 Iowa 388, 212 N.W. 714 (1927) ; Smith v. Iowa City, 
213 Iowa 391, 239 N.W. 29 (1931); Stuver v. Auburn, 171 Wash. 76, 17 Pac. 
(2d) 614 (1932); Gilliland v. Topeka, 124 Kan. 726, 262 Pac. 493 (1928); 
Warren v. Topeka, 125 Kan. 524, 265 Pac. 78 (1928); Cunningham v. Niagara 
Falls, 242 App. Div. 39, 272 N.Y.S. 720 (1934); Whitlaker v. Franklinville, 
205 N.Y. 11, 191 N.E. 716 (1934); Clark v. Seattle, 102 Wash. 228, 172 Pac. 
1155 (1918) ; Vanderford v. Houston, 286 S.W. 568 (Tex. Civ. App. 1926). 
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not liable; the nuisance theory applying only where the condition 
was created by the municipality.'* 

The rule that the city, in the management of its corporative prop- 
erty, may not create a nuisance without being liable for injuries 
caused thereby has been laid down in several Wisconsin cases.'® But 
the court in Erickson v. West Salem'® pointed out that none of the 
cases in which the nuisance rule was laid down involved the action of 
municipalities, or of their officers or servants, in doing lawful things 
or in maintaining lawful things while acting in a governmental ca- 
pacity; and in Virovatz v. Cudahy? the court overruled the state- 
ment made in Bernstein v. Milwaukee?! (which case did involve the 
acting in a governmental capacity of a municipality) to the effect 
that the creation of a nuisance was an exception to the rule of non- 
liability, as obiter dicta, and held that the right to recover from a 
municipality for injuries sustained because of the creation or main- 
tenance of a nuisance does not exist in favor of a person toward 
whom the municipality was acting in its governmental capacity. 

As in the nuisance cases, some courts in dealing with injuries 
to infants hold that recovery is possible under the attractive nuisance 
doctrine, but are extremely narrow in their views as to what consti- 
tutes an attractive nuisance, so that in most instances recovery upon 
this ground is denied.?? Wisconsin, which holds that the nuisance 
theory is not available to aid a plaintiff where the relation of the in- 
jured party to the city is that of governed to governor would pre- 
sumably hold the same way in an attractive nuisance case. 

At least one case, Capp v. St. Louwis,?* holds that the attractive 
nuisance doctrine does not apply to injuries received in a park where 





" Hoffman v. Bristol, 113 Conn. 386, 155 Atl. 499 (1931). 

* Gilluly v. Madison, 63 Wis. 518, 24 N.W. 137 (1885); Hughes v. Fond du 
Lac, 73 Wis. 380, 41 N.W. 407 (1889); Schroeder v. Baraboo, 93 Wis. 95, 67 
N.W. 27 (1896) ; Folk v. Milwaukee, 108 Wis. 359, 84 N.W. 240 (1900) ; Winchell 
v. Waukesha, 110 Wis. 101, 85 N.W. 668 (1901); Watson v. Dane County, 172 
Wis. 522, 179 N.W. 774 (1920) ; and see Bernstein v. Milwaukee, 158 Wis. 576, 149 
N.W. 382 (1914). 

#205 Wis. 107, 236 N.W. 579 (1931). 

211 Wis. 357, 247 N.W. 341 (1933). 

™ 158 Wis. 576, 149 N.W. 382 (1914). 

™ See Harper v. Topeka, 92 Kan. 16, 139 Pac. 1018 (1914); Heino v. Grand 
Rapids, 202 Mich. 363, 168 N.W. 512 (1918); Robbins v. Omaha, 100 Neb. 439, 
190 N.W. 479 (1916); Hensley v. Gowrie, 203 Iowa 388, 212 N.W. 714 (1927); 
Smith v. Iowa City, 213 Iowa 391, 239 N.W. 29 (1931); Stuver v. Auburn, 171 
Wash. 76, 17 Pac. (2d) 614 (1932); Gilliland v. Topeka, 124 Kan. 726, 262 Pac. 
493 (1928); Warren v. Topeka, 125 Kan. 524, 265 Pac. 78 (1928); Cunningham 
v. Niagara Falls, 242 App. Div. 39, 272 N.Y¥.S. 720 (1934). 

251 Mo. 345, 158 S.W. 616 (1913). 
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the injured party had a right to be, the doctrine applying to cases 
where the injured party was attracted to property where he had no 
right to be but where he was induced to go by the attractive con- 
dition of the premises. 

Epwarp H. WEINBERG 


UNEMPLOYMENT COMPENSATION—“SELF-EMPLOYMENT —The 
case of Slocum Straw Works v. Industrial Commission of Wiscon- 
sin! is the first case to arise under that section of the Wisconsin 
Statutes? which concerns ineligibility for unemployment compensa- 
tion benefits because of customary self-employment. For this reason, 
as well as because of the dearth of material dealing with this rather 
recent legislation, this case is deemed worthy of note. 

The employe in the case is a married woman living with her 
husband and child. She has been seasonably employed by the plain- 
tiff-employer for the past ten years in the work of manufacturing 
straw hats. The past season she began working in December and was 
laid off in April. The employe and her family live at her father’s 
home, where no rent is paid; but the father lives with her as a mem- 
ber of. the family. While not employed by this employer, the em- 
ploye spent her time in the performance of her household duties. 
While she was working, she retained a maid to do the housework and 
to look after her child. When she was at home, the maid was laid 
oft. In the 52 weeks preceding the seasonal layoff here in question, 
there was not more than 20 weeks in which employe worked 15 
hours or more for the employer. 

The section of the Unemployment Compensation Act here in- 
volved® states (in part) that “An employe shall not be eligible for 
benefits from a given employer’s account for any given week, if he 
is customarily self-employed. . . .” The Commission deputy’s initial 
determination, the Industrial Commission,‘ and the Circuit Court 
for Dane County® held that the employe was not self-employed with- 
in the meaning of the statute. The Supreme Court of Wisconsin 
reversed this holding, deciding that the employe was self-employed 
while not working for the employer, and was therefore not eligible 
for benefits. 





*286 N.W. 593 (Wis., 1939). 
* Wis. Stat. (1987) $108.04 (5) (g). 

* Ibid. 

‘Wisconsin Appeal Tribunal Decision No. 38-A-320. 
* Case, page 35; Record, page 74. 














148 WISCONSIN LAW REVIEW [Vol. 1940 


The problem presenting the main basis of the dispute in the 
Slocum case is that dealing with the definition of the term “self- 
employed”. The statute itself in its original form makes no attempt 
to define this term, and there are no other decisions dealing with this 
point. As the Circuit Court says, 


We are required to state this conclusion® without the help of any 
court decisions, because there are none, so far as we can de- 
termine. This decision itself breaks new ground.? 


Both plaintiff and defendant extensively searched for definitions, and 
presented their findings in argument, but none seem to be decisive. 
The plaintiff-employer emphasized the idea that self-employment 
means “Attending to one’s own affairs”,® and that receipt of monetary 
compensation or the expected receipt of such is not necessary to 
prove that one is self-employed within the meaning of the statute. 
The defendant, on the other hand, sought to establish that the term 
refers only to one “gainfully” employed while not working for the 
employer, i.e., “attempting to augment his income, in other than wage 
contract relationships”.® The supreme court does not state that it 
accepts either of the definitions given, but it does decide that, upon 
the facts of this particular case, housework is self-employment, and 
that therefore the employe here is not entitled to benefits under the 
statute. The facts referred to are the following: The husband is em- 
ployed and pays the family expenses; the father gives his home to 
employe and her family in return for his upkeep; a maid is kept only 
during the period of the employe’s employment by the plaintiff ; the 
employe has done no other work for the past ten years and she has 
stated that she would rather stay at home than seek outside employ- 
ment of another kind. 


The court does not state exactly which of those facts formed the 
basis of the holding that housework did constitute self-employment. 
At one place the court states inferentially that the employe’s lack of 
need influenced somewhat their decision. The court says, 


There is no suggestion in the case that Mrs. Rybacki [the 
employee] was obliged to seek employment either for her sup- 
port or as a contribution to the household expense. The testi- 





*J.e., conclusion that self-employment means “gainful” occupation. 
"Case, page 35; Record, page 74. 

*20 C.J. 1245. Brief for appellant, 17. 

* Brief for appellee, 5 and 6. 
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mony is to the effect that this was amply provided for by her 

husband.?° 
At another point!! in the decision, it is said that monetary gain or 
the lack of it is not an element to be taken into consideration in 
arriving at a definition of “customarily self-employed”. Thus, it is 
not clear that need is the decisive element. The court feels that its 
holding does the most justice under the public policy declaration of 
the statute,1* which declares that the purpose of the act is to relieve 
the harsh effects of unemployment by having the employer contrib- 
ute to ease these effects, caused in great measure by his own irreg- 
ular operations. It would seem, however, that the primary purpose of 
the legislation, as stated by the declaration, was to aid the class 
affected, and not only individuals'*® in that class. However, as this 
point arises in the decision by inference only, it in all probability will 
not prove decisive in future cases on the point. 

As to the meaning of “self-employment” the last session of the 
Wisconsin Legislature has added a definition of this term to Chap- 
ter 108. 


Self-Empleyment. An individual shall be deemed to be ‘self- 
employed’ if he is engaged (not in the employ of another) in a 
business or enterprise which he has undertaken for the purpose 
of producing a substantial part of his gross income.!* 


This would seem definitely to determine that the element of receiving 
or expecting to receive gain from the activity must be present. How- 
ever, several problems yet remain to be solved either by future de- 
cision or legislation. One such problem deals with the question of 
when a person is engaged in a “business or enterprise”. Upon the 
facts of the Slocum case, with the above definition before it, the 
court might have found that the saving involved in laying off the 
maid when the employee was not working for the plaintiff, and the 
saving in not having to pay rent for the home was the result of an 
“enterprise undertaken for the purpose of producing a substantial 
part of her gross income”. Thus, larger and more important prob- 
lems are encountered. What will constitute a “business or enterprise” ? 
How much of one’s income does one need to receive from his self- 
employment to get a “substantial” part of it from such employment? 





* 286 N.W. 593, 596 (Wis., 1939). 

* Td., at 597. 

“ Wis. Stat. (1937) $108.01. 

* Italics supplied. 

“ Wis. Laws 1939, c. 372; to constitute $108.02 (22). 
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These and many other questions will have to be answered as they 
arise. If housework does not constitute “a business or enterprise,” 
then the decision in the Slocum case is clearly not the law in Wis- 
consin under the new definition of the term by the Legislature. If, 
on the other hand, housework might be so construed within the mean- 
ing of the definition, new problems must be faced. One such is the 
status of married women. The decision itself would seem to leave the 
place of married women who, after discharge, do housework about 
the home of the husband, in some doubt under the act. Also, if work 
about the home is in some cases determined to be a “business or en- 
terprise”, what about the husband who works only seasonally? Or 
a single child? It is decidedly important to find a rule that will take 
care of these questions, but it is necessary to study future decisions 
to determine what such a rule will be. As an isolated instance, the 
Slocum case is not one of startling importance ; but as one involving 
the future status of married women, and as one involving precedent 
for future decisions, together with the new definition of self-employ- 
ment, it is worthy of study. 

IsaporE M. Kanevsky. 


WILLs—REVvocaTION BY CANCELLATION AND CutTTinc—The 
Wisconsin court was recently faced with the effect of testator’s can- 
celing and cutting his will in Jn Re Rauchfuss’ Estate.’ In this case, 
the testator made certain crosses through some devises and be- 
quests of his will, drew lines through others, changed the amount of 
the legacies to his grandchildren, cut off several paragraphs of his 
will, including part of what the court calls the residuary clause, and 
struck out the provision requiring his executor to give bond—leaving 
intact only provisions appointing an executor and disposing of house- 
hold effects. These cancellations, alterations and cuttings were made 
at various times as testator’s estate shrunk in value from $25,000 to 
$11,000. After committing these acts, testator gave his will which he 
said “wasn’t any good any more” to his granddaughter that she might 
use it as a model in typing out a new will at his command in the 
near future. 

Upon these facts, the trial court found that the acts were condi- 
tional and relative upon the execution of a new will, and no new 
will having been made it admitted to probate the original will in re- 
constructed form. The supreme court reversed this ruling, holding 





* 287 N.W. 173 (Wis. 1939). 
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that testator’s intention was unconditionally to cancel and revoke 
the will in its entirety. Justice Fairchild dissented on the ground that 
the evidence showed that testator’s intention was to revoke only those 
parts of the will actually canceled. 

The majority of the court based their decision on the doctrine 
of complete revocation. Under this doctrine two elements are es- 
sential—the concurrence of an intent to revoke in toto and of some 
act of destruction as set forth in our statute.? There is no question 
as to the appropriateness of the physical acts for both cutting and 
canceling are proper under our statute. Nor is the degree of de- 
struction, except as evidence of testator’s intention to revoke wholly 
or merely partially,* material.©5 However, to effect the revocation of 
the entire will, the intention must appear clearly and unequivocally.* 
Nevertheless, the majority felt that the nature of the destruction of 
the will by the testator plus his telling his granddaughter that his will 
wasn’t any good showed a clear intention of complete revocation. 


Section 238.14 of the Wisconsin Statutes reads: 


No will nor any part thereof shall be revoked unless by burning, 
tearing, canceling, or obliterating the same, with intention of re- 
voking it, by testator or by some person in his presence and by his 
direction.? 


Thus it will be noted that Wisconsin is one of the states which allow 
partial revocation.* The acts need not indicate an intent totally to 
revoke but only to invalidate the will as to the parts crossed off or 
cut off.? Inasmuch as the slightest act with the proper intention may 
effect complete revocation, the necessary important factor is the in- 
tention of the testator at the time of the physical act. Attempts at 





* Woodfill v. Patton, 76 Ind. 575, 40 Am. Rep. 269 (1881); Tinsley v. Car- 
wile, 5 N.E. (2d) 982 (Ind. App. Ct., 1937); Im re Akers’ Will, 74 App. Div. 
461, 77 N.YS. 643 (1903). 

* Wis. Stat. (1937) $238.14. 

“Estate of Streeton, 183 Cal. 284, 191 Pac. 16 (1920); Sanders’ Adms. v. 
Babbitt, 106 Ky. 646, 51 S.W. 163 (1899); Evan’s Appeal, 58 Pa. 238 (1868). 

°In re Barnes’ Will, 136 N.Y.S. 940, 76 Misc. Rep. 382 (1912); Johnson v. 
Brailsford, 2 Nott & McCord (S.C.) 272, 10 Am. Dec. 601 (1820); Bibb d. Mole 
and wife v. Thomas, 2 W. Bl. 1043, 96 Eng. Rep. 613 (1775). 

*Cavitt v. Moulton, 119 Wis. 35, 96 N.W. 395 (1903); Estate of Murphy, 
217 Wis. 472, 259 N.W. 430 (1935). 

"Italics supplied. 

*For a discussion of partial revocation as compared with revocation in toto, 
see note (1929) 62 A.L.R. 1392. 

* Will of Byrne, 223 Wis. 503, 271 N.W. 48 (1937); In re Home’s Will, 284 
N.W. 766 (Wis. 1939); In re Enright’s Will, 248 N.Y.S. 707, 139 Mis. Rep. 192 
(1931). 
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alteration must be distinguished from those of revocation ;!° and any 
alterations not being duly executed with the proper formalities as 
required by statute for making new wills are void, leaving the orig- 
inal text intact.14 

The doctrine of dependent relative revocation used by the trial 
court is applicable where the act of destruction is referable solely to 
the intention of setting up some other testamentary paper with the 
intention of revoking only if the new instrument replaces the old.'* 
It also is used where the testator interlines a word, or clause, and 
marks out a corresponding part of the original will, though not con- 
cealing the provision in the original will. Such a case in which testator 
tries to make a new gift is likewise a problem of revocation by mis- 
take.18 If the intention of the testator is to revoke, either in part or 
in whole,!* or, if the testator at the time of the cancellation of his 
will merely intends at some indefinite future time to make a new will, 
the doctrine does not apply.15 

The troublesome problem in Jn Re Rauchfuss’ Estate is the 
court’s finding that testator’s intention was one of complete revoca- 
tion. A properly executed will remains so until proven revoked.1¢ 
Declarations of the testatrix that she had destroyed her will have 
been held competent to support a presumption of revocation arising 
from the fact that the will was last seen in her possession and could 
not be found at her death.’7 But if only a definite part of a will is 
cut out or canceled so that the rest of the will is not mutilated, it will 
be assumed that testator intended to revoke that part of the will and 
that part only.18 If the act suggests a partial revocation, extrinsic 
evidence of testator’s subsequent declarations that his will wasn’t 





* Wolf v. Bollinger, 62 Ill. 368 (1872); Cummings v. Nichols, 53 Ohio App. 
520, 5 N.E. (2d) 951 (1936). 

™ Pacholder v. Rosenheim, 129 Md. 455, 99 Atl. 672 (1916); Gardner v. 
Gardner, 65 N.H. 230, 279 Atl. 504 (1887). 

” Will of Marvin, 172 Wis. 457, 179 N.W. 508 (1920); Will of Lundquist, 
211 Wis. 541, 248 N.W. 410 (1933). 

“Will of Marvin, 172 Wis. 457, 179 N.W. 508 (1920); Smith v. Runkle, 
86 N.J. Eq. 257, 98 Atl. 1086 (1916); In re Knapen’s Will, 75 Vt. 146, 53 Atl. 
1003 (1902). 

“Townshend v. Howard, 86 Me. 285, 29 Atl. 1077 (1894); In re Estate of 
Nelson, 183 Minn. 295, 236 N.W. 459 (1931). 

* Estate of Olmstead, 122 Cal. 224, 54 Pac. 745 (1898) ; Emernecker’s Estate. 
218 Pa. 369, 67 Atl. 701 (1907). 

“Wendt v. Ziegenhagen, 148 Wis. 382, 134 N.W. 905 (1912); Will of Ken- 
drick, 210 Wis. 218, 246 N.W. 306 (1933). 

“In re Valentine’s Will, 93 Wis. 45, 67 N.W. 12 (1896); Will of Oswald, 
172 Wis. 345, 178 N.W. 462 (1920). 

* Will of Byrne, 223 Wis. 503, 271 N.W. 48 (1937); In re Home’s Will, 284 
N.W. 766 (Wis. 1939). 
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good any more is not competent to prove revocation of the uncanceled 
portion of the will which remains valid.'® A will can be revoked only 
as specified by statute.?° 

Courts in other states which allow partial revocation have held 
that the cancellation of one or more dispositive provisions of the will, 
leaving the rest of the will untouched, creates an inference that testa- 
tor meant to revoke pro tanto. The Kentucky court has said that 
striking out the name of a devisee without republication is revocation 
pro tanto.21 Pennsylvania has held certain bequests canceled by pencil 
lines drawn across and through them as partial revocation ;22 and in 
South Carolina a legacy in a will containing a residuary clause may 
be revoked by drawing a pen through the writing of the clause and 
the balance of the will remains in force without republication.?* But 
cancellation of signature of testator in Maine was held to totally re- 
voke.**# 

The Wisconsin court in the instant case treats the seventh para- 
graph of the will as a residuary clause disposing in trust the re- 
mainder of testator’s property by specific bequests to three grand- 
children of testator. A residuary clause consists of words showing an 
intention to dispose of all testator’s otherwise undisposed of estate.?5 
One might well raise the question whether or not the enumeration of 
the gifts in paragraph seven is complete and thus in fact specific gifts 
of property; or whether the bequests of bonds and real estate are 
merely attempts to enumerate some items in the residue by way of ex- 
ample. 

Treating paragraph seven as a residuary clause, the court, if it 
had adopted Justice Fairchild’s partial revocation, would have been 
faced with the question of whether or not testator can increase the 
residuum by marking out certain portions of his will. Some courts 
hold that the property revoked passes by the residuary clause,?® while 
others will not allow partial revocation to increase the residuum.?7 





*Estate of Pierce, 177 Wis. 104, 188 N.W. 78 (1922); Will of Read, 180 
Wis. 497, 193 N.W. 382 (1923). 

* Will of Mary P. Ladd, 60 Wis. 187, 18 N.W. 734 (1884); Deck v. Deck, 
106 Wis. 470, 82 N.W. 293 (1900). 

™ Wells v. Wells, 20 Ky. 152 (1826). 

* Tomlinson’s Estate, 133 Pa. 245, 19 Atl. 482 (1890). 

* Brown v. Brown, 91 S. C. 101, 74 S.E. 135 (1911). 

“Townshend v. Howard, 86 Me. 285, 29 Atl. 1077 (1894). 

*1 Page, Wills, (2d ed., 1926) $869. 

* Bigelow v. Gillott, 123 Mass. 102, 25 Am. Rep. 32 (1877); Barfield v. Carr, 
169 N.C. 574, 86 S.E. 498 (1915). 

* Miles’ Appeal, 68 Conn. 237, 36 Atl. 39 (1896); Eschbach v. Collins, 
61 Md. 478, 48 Am. Rep. 123 (1884). 
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Iu the instant case, however, the problem would not be so acute. For 
even if the court would allow the property to pass in the residuum, 
the increase would only be slight due to the depreciation of testator’s 
estate.?6 

The fact that the testator suffered financial losses would seem to 
indicate, not that he was revoking his whole will, but that he was 
crossing out certain provisions and expected the rest to remain as 
his will until he could get around to making a new one.*® Moreover, 
the fact that many substantial provisions were either cut away or 
canceled may have led the testator into his subsequent mistaken be- 
lief that his will was no longer valid. But an instrument which merely 
names an executor is a will.8° The attempted alterations of the testator 
show that he still intended to preserve the uncanceled portions of his 
will. Thus it appears that the majority of the court have allowed 
hearsay testimony to revoke a will which still remained even though 
a large portion of it had been revoked. In Jn Re Gallagher's Estate the 
Wisconsin court said: 


In interpreting a will it is the duty of the court to carry out the 
intention of the testator as far as possible without violating es- 
tablished legal principles and to construe the will in favor of 
testacy, rather than intestacy.*! 


While the court is speaking here of interpretation, rather than revoca- 
tion, should not the same principle apply in both cases? 
ARTHUR P, REMLEY. 





* See In re Appleton’s Estate, 163 Wash. 632, 2 P. (2d) 71 (1931). 
See Will of Kendrick, 210 Wis. 218, 246 N.W. 306 (1933). 

* Fontaine v. Fontaine, 169 Ark. 1077, 277 S.W. 867 (1925). 

™ 282 N.W. 615 at 621 (Wis. 1938). 
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ENROLLMENT: 

Autumn ....... 1934 1935 1936 1937 1938 1939 
First Year ..... 147 162 185 141 184 180 
Second Year ... 133 119 130 130 101 134 
Third Year .... 100 129 132 130 126 112 
Fourth Year ... 3 3 3 3 3 1 


SO 


383 413 450 404 414 427 
Summer Session 101 137 109 156 108 122 


CuRRICULUM: Pursuant to recommendations of the student and 
faculty curriculum committees, several sweeping changes have been 
inaugurated in the organization of first year courses. A new first- 
semester course, Law in Society, is being offered simultaneously to 
first year law students and to juniors in the college of Letters and 
Science; the course is the result of the combined work of Dean 
Lloyd K. Garrison and Professors Charles Bunn, Jacob H. Beuscher, 
and Willard Hurst. Other innovations in the first semester embrace 
2 one-credit course in Legal Bibliography, given by Mr. Philip Mar- 
shall, librarian, and Mrs. Florence W. Lanning, assistant librarian ; 
and an enlargement of the course in Civil Procedure to four credits. 
Criminal Law has been consolidated into a two-credit course offered 
in the second semester only; this will be supplemented by a two- 
credit course in Criminal Procedure in the senior year. Real and 
Personal Property have been combined into a single four-credit 
course in the second semester, with Professor Ray A. Brown in 
charge. 

Assistant Professor Willard Hurst will teach a seminar in Eco- 
nomic Factors in Legal History. A seminar in Labor Law is to be 
given by Professor Nathan P. Feinsinger in collaboration with Pro- 
fessors E. E. Witte, Selig Perlman, William Gorham Rice, Jr., and 
Dean Garrison. This seminar will be open to a limited select group 
of economics students as well as law students. 

Three one-credit courses, as contrasted with eight for the cor- 
responding period last year, will be given in the second semester: 
Agency, Partnerships, and Federal Jurisdiction. 

For the first time in several years a course in Persons will be 
offered, in the second semester. Mr. Ernst Schopflocher will be in 
charge. 
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Lrprary: A new wing has been added to the old law building 
on the east side. This will house principally the library though there 
are a number of offices and a seminar room. The new reading room 
has a seating capacity of one hundred forty-six; beneath are lo- 
cated four stack levels for books; this should be adequate to allow 
for expansion for years to come. 

The new library was opened for use at the end of the Christmas 
vacation, January 2, 1940. 


Facutty: Professor Alfred L. Gausewitz is on leave of ab- 
sence this year as visiting professor at the University of Arizona 
Law School. Professor William Gorham Rice, Jr., has been on 
leave during the first semester, which he spent doing research and 
special work for the Wages and Hours Division of the Department 
of Labor. Assistant Professor John C. Stedman is at Columbia 
University, having been awarded a research grant there. 

Law Review: Sherman O. Morris was elected business man- 
ager for the ensuing year. Four representatives of Wisconsin at- 
tended the annual Midwestern Law Review Conference held in 
Bloomington, Indiana, December 2, 1939. 
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THE IMPOSTOR PAYEE: OR, RHODE ISLAND 
WAS RIGHT: I* 


ALBERT SALISBURY ABEL 


In the course of the masterly series of forays and rebuttals by 
Dean Ames and Judge Brewster which surrounded the debut of the 
Uniform Negotiable Instruments Law,’ the Rhode Island court, in 
an opinion by Chief Justice Stiness, one of the commissioners who 
had prepared the uniform act, decided Tolman v. American National 
Bank,” holding that under the circumstances of that case the loss 
occasioned by fraudulent impersonation of a necessary party in the 
chain of title should rest upon the victim of the second fraud, who 
took under the impostor, and not be transferred to the victim of the 
first fraud, under whom the impostor took. Straightway the battle 
raged around this new decision and Section 23 of the uniform act, 
upon which it relied to some extent for support, Dean Ames claim- 
ing it as new evidence of the need for amendment of the act and a 
departure from the prior settled doctrine, Judge Brewster asserting 
not only that it was a correct decision but that it was not controlled by 
the terms of the act anyway.’ Professor McKeehan, in his summation 
of the historic controversy,* took the middle ground that the decision 
was unsound but represented merely a judicial aberration in the 
application of common law principles and reflected no discredit on 
the act itself.5 

Since then the problem has been an insistently recurring one. The 
prevailing view among courts and commentators seems to be to dis- 
count and disregard the authority of the Tolman Case; but the mul- 





* The writer wishes to acknowledge his indebtedness to the students in his 
classes in negotiable instruments at the Washington University School of Law 
for their lively assistance in compelling him to develop and defend his position, 
without which this paper would not have been prepared. 

*Ames, The Negotiable Instruments Law (1900) 14 Harv. L. Rev. 241; 
Brewster, A Defense of the Negotiable Instruments Law (1900) 10 Yale L. J. 84; 
Ames, The Negotiable Instruments Law: A Word More (1901) 14 Harv. L. Rev. 
442; Brewster, The Negotiable Instruments Law—A Rejoinder to Dean Ames 
(1901) 15 Harv. L. Rev. 26. The entire series with additional materials connected 
with the controversy are reprinted in Brannan, Negotiable Instruments Law (3d 
ed. 1920) 418-550. 

722 R. I. 462, 48 Atl. 480 (1901). 

* Reprinted in Brannan, Negotiable Instruments Law (3d ed. 1920) 468-471. 

*The Negotiable Instruments Law: A Review of the Ames-Brewster Contro- 
versy (1902) 41 Am. L. Reg. (N.S.) 437, 499, 561. 

"Id. at 502-509. 
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titude of distinctions which have been elaborated, and the various 
and frequently mechanical character of the reasoning which has been 
assigned, in professedly rejecting it make one wonder what is the 
actual, as well as what is the preferable, course with regard to the 
liabilities of the first and the second victim respectively, where the 
life history of a negotiable instrument is marked by the interposition 
of an impostor. 


I. 


Before proceeding to analyze structurally the existing state of 
the decisions, or to appraise the reasons which have been urged in 
their support, it is well to have firmly fixed in mind the exact scope 
of the problem in its most generalized form and a few of the com- 
moner variations in the circumstances under which it arises. Broadly 
stated, the problem is: If, in the series of transactions incident to the 
inception and transfer of negotiable paper, it passes through the 
hands of a necessary party who, by fraudulently representing himself 
to be someone other than he actually is, induces his transferor to de- 
liver and his transferee to accept delivery of the paper, and loss ensues 
from such fraud which must be borne by one or the other, is such 
loss to be borne by the party who was induced by fraudulent imper- 
sonation to surrender the paper to the impersonator, or by the party 
who was by such impersonation induced to take it from him?* This 
is the broad general pattern; the combinations of fact which may be 
ranged under it vary widely. Thus there may be differences in the 
relation of the transferor and the impersonator to the paper since they 
may, for instance, be respectively maker or drawer and payee, or 
special indorser and special indorsee ; in the status of the transferee, 
who may be either indorsee or drawee; in the mode of the misrep- 
resentation, as one made personally or one made by mail; in whether 
there is in fact a person such as the impostor represents himself to be; 
and in the quantum of care demanded of or exercised by the persons 
deceived, in their dealings with the impostor—this latter perhaps 
affected by some of the other considerations already mentioned. 


The courts and commentators have departed conspicuously from 
the sane particularism which has been deemed the especial strength 





*Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 338, 215 Pac. 1080, 
1081 (1923). 
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of the common law.’ They have sought support, in discussion and 
citation, from holdings on other more or less closely related situa- 
tions, a practice not objectionable and perhaps even helpful when 
pursued in full awareness of the likenesses and the differences in- 
volved, but fraught with confusion when done without discrimina- 
tion. They have in many cases subsumed a necessity for choosing 
between conflicting rules as to the incidence of loss where closer 
analysis of the circumstances would disclose the absence of any need 
for choice, since the result would be the same under whichever rule 
was followed.® A re-working of the materials to separate the wheat 
of results from the chaff of concepts is essential to any clear under- 
standing of either the content or the wisdom of the existing law on 
the subject. This involves, first, a delimitation of the field so as to 
exclude those cases not having to do with distribution of loss re- 
sulting from impersonation, and, second, a classification of the im- 
personation cases themselves on the basis of the various factors 
noted in the immediately preceding paragraph. 

An inquiry as to which of two persons deceived by an imposter 
shall bear the resultant loss necessarily requires that there be a loss 
occasioned by the imposture. Where, as in Karoly Electrical Con- 
siruction Co. v. Globe Savings Bank, both parties deal with the 
‘impersonator under the belief that he is in fact the person he pur- 
ports to be but no loss appears to have resulted from such dealings, 
this essential condition is absent. In effect, nothing is involved except 
dealings under an assumed name, complicated indeed but not changed 
by the lack of knowledge of the other parties that the name is an 





"Pound, The Spirit of the Common Law (1921) 2: “For the strength of 
the common law is in its treatment of concrete controversies, as the strength of 
its rival, the modern Roman Law, is in its logical development of abstract con- 
ceptions.” Stone, The Common Law in The United States (1936) 50 Harv. L. 
Rev. 4, at 6, 7: “With the common law, unlike the civil law and its Roman Jaw 
precursor, the formulation of general principles has not preceded decision. In its 
origin it is the law of the practitioner rather than the philosopher. Decision has 
drawn its inspiration and its strength from the very facts which frame the 
issues for decision . . . I do not propose to enter the lists in the never-ending 
debate on the merits of a system which, to some extent, places precedent above 
principle, as compared with another in which formulated principle is the con- 
trolling guide to decision. It is enough, for present purposes, if we recognize that 
its strength is derived from the manner in which it has been forged from actual 
experience by the hammer and anvil of litigation. . . .” 

s«  . . adjudication on a question which so vitally affects the business of 
banking should be confined to the precise facts submitted for decision.” Mer- 
cantile National Bank v. Silverman, 148 App. Div. 1, 7 (1st Dep’t 1911). 

*For a representative instance of this type of approach, see the discussion in 
Central National Bank v. National Metropolitan Bank, 31 App. D. C. 391 (1908). 

* 64 Ill. App. 225 (1896). 
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assumed one. Such dealings are recognized as permissible and proper, 
even by the terms of the Uniform Negotiable Instruments Act 
itself," and do not vitiate any of the dealings with the instru- 
ment.’* Mere assumption of a name without more is something quite 
different in its legal character and consequences from an assumption 
calculated to injure and which does injure. 

Again, the signature of the intervening impostor must be neces- 
sary to a transfer of the instrument before any question of the inci- 
dence of loss as between his transferor and his transferee can arise. 
The bill, note, or check in question must have been order paper at its 
inception and must have remained order paper to and through the 
time of its delivery to the impostor. Bearer paper follows its own 
special rules, which take no account of the identity or title of those 
through whose hands it has passed but are concerned only with 
whether there has been delivery to one possessing the qualifications 
for a holder in due course. Even one so far devoid of right as a 
thief** or a finder'* can pass such paper on so as to give those taking 
from or under him a position superior to that of prior parties; and 
it is natural that the less extreme irregularity in the title of the trans- 
feror which marks the impostor’s holding should be characterized by 
an at least equal power to create equivalent liabilities against prior 
parties to the instrument. The loss occasioned by a successful imper- 
sonation will, in such a case, be visited on the earlier victim’ rather 
than the later—not, however, because of any special considerations 
evoked by the element of imposture but because of the complete unim- 
portance of the nature of a negotiator’s status whenever bearer paper 
is involved. The presence on the paper of the guilty transferor’s in- 
dorsement, being wholly unnecessary to effect a transfer of the paper, 
is a neutral circumstance; its falsity will not defeat the holder’s 
recovery.'¢ 





™See Negotiable Instruments Law §18 “. .. one who signs in a trade or 
assumed name will be liable to the same extent as if he had signed in his own 
name.” 

™Sockland v. Storch, 123 Ark. 253, 185 S.W. 262 (1916); Halsey v. Bank 
of New York and Trust Co., 270 N.Y. 134, 200 N.E. 671 (1936); Bigelow, 
The Law of Bills, Notes, & Checks (Lile’s ed. 1928) 100. 

™ Massachusetts National Bank v. Snow, 187 Mass. 159, 72 N.E. 959 (1905) ; 
Peacock v. Rhodes, 2 Doug. 388 (1781); Bigelow, op. cit. supra note 12, at 191, 
192. 

“Unaka National Bank v. Butler, 113 Tenn. 574, 83 S.W. 655 (1904); 3 
Daniel, Negotiable Instruments (7th ed. 1933) §1731. 

Lane v. Krekle, 22 Iowa 399 (1867). Accord: Boatsman v. Stockmen’s 
National Bank, 56 Colo. 495, 138 Pac. 764 (1914). 
% Jeet v. Standofer, 143 Ky. 787, 137 S.W. 513 (1911). 
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A specialized phase of the bearer paper problem is presented in 
those cases where, although the instrument formally and superficially 
resembles order paper, the payee or special indorsee is, to the knowl- 
edge of the person making it so payable, fictitious or non-existing. 
The courts were somewhat troubled before the adoption of the uni- 
form act as to whether the rule, that paper payable to a fictitious 
party is bearer paper, contemplated objective or subjective fictitious- 
ness. While the subjective test enlisted the support of most jurisdic- 
tions, there was some dissent! which has, however, been eliminated 
by the statutory adoption of the common law majority rule,!® inter- 
preted as confining the inquiry to whether the named party was in- 
tended to have an interest in or to deal with the paper, in complete 
disregard of any questions as to his actual existence.1® This is mate- 
rial to our present problem, first, because the name assumed by the 
impostor is at times not demonstrably that of any actual person, and, 
second, because any naming of a fictitious party to receive payment 
may be said to constitute a pseudo-impersonation in that such party 
is dealing at least nominally and pro tanto in the guise of another. 
As will appear later, the adoption by the impostor of a wholly fanci- 
ful name may not be wholly without significance; but it certainly 
does not make the instrument bearer paper,?° for where the element 
of successful impersonation is, subjective fictitiousness ipso facto is 





™See Bigelow, The Law of Bills, Notes & Checks (Lile’s ed. 1928) 96-100; 
Brannan, The Negotiable Instruments Law (3d ed. 1920) 36; Kulp, The Fictitious 
Payee (1920) 18 Mich. L. Rev. 303. These authorities concur in stating that one 
decision, Kohn v. Watkins, 26 Kan. 691 (1882), and a dictum in another, see 
Lane v. Krekle, 22 Iowa 399, 404 (1867), stood alone in adherence to the minoritv 
view. It is to be noted that the reasoning in the leading case from which the 
doctrine of fictitious payee traces is predicated on the assumption that the issuer 
was aware of the fiction, see Minet v. Gibson, 3 T.R. 481 (K. B. 1789). 

*%“The instrument is payable to bearer: . . . (3) When it is payable to the 
order of a fictitious or non-existing person, and such fact was known to the per- 
son making it so payable, .. .” Negotiable Instruments Law §9. The English 
law has taken the opposite course, the statute providing simply that “where the 
payee is a fictitious or non-existing person, the bill may be treated as payable to 
bearer”, Bills of Exchange Act §7. This has been construed as looking to objective 
rather than subjective fictitiousness. Vagliano Bros. v. Bank of England [1891] 
A. C. 107; Clutten v. Attenborough [1897] A. C. 90. See Butterworth, The Vag- 
liano Case in Australia (1894) 10 L. Q. Rev. 40 (adoption of the English doc- 
trine criticized) ; Falcombridge, Fictitious or Non-Existing Payee (1907) 43 Can. 
L. J. 225. 

*®McCornack v. Central State Bank, 203 Iowa 833, 211 N.W. 524 (1926); 
Grand Lodge of Ancient Order of United Workmen of Kansas v. Emporia Na- 
tional Bank, 101 Kan. 369, 166 Pac. 490 (1917); Bigelow, op. cit. supra note 12, 
at 97. 

* Corinth Bank & Trust Co. v. Security National Bank, 148 Tenn. 136, 
252 S.W. 1001 (1923); see Merchant’s Loan & Trust Co. v. Bank of the Metrop- 
olis, 7 Daly 137 (N.Y.C.P. 1877). 
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not. Suffice it to say here that, where we do find a truly fictitious 
payee or special indorsee, i.e., one subjectively fictitious, the prob- 
lem is one not of the incidents of imposture but of the incidents of 
bearer paper ; and, in preferring the later to the prior party, the law 
is but following the normal pattern of loss-distribution in bearer 
paper cases. There must be a real imposture, not merely a pseudo- 
impersonation, before the incidence of loss becomes at all debatable. 

Another characteristic of the impostor cases is that they involve a 
dual imposture—to the swindler’s transferor and to his indorsee, 
respectively. The problem being to determine where, as between 
those two, the loss occasioned by his successful misrepresentation 
of identity is to rest, the fact that both have been deceived in their 
dealings with him is one of its implicit terms. In cases where only the 
transferor, or only the indorsee, has been deceived as to the identity 
of the swindler, different precedents and perhaps different policies 
must be weighed and applied. The circumstantial resemblance be- 
tween this last mentioned type of cases and the twofold impostures 
with which the present inquiry is concerned is capable of causing great 
confusion, which danger is to some extent diminished by the fact 
that the unilateral imposture cases for the most part fall into a few 
readily classifiable fact patterns.** 

The fictitious payee cases, already referred to, might be said to 
be cases of unilateral imposture whenever they involve imposture at 
all inasmuch as the drawer or maker in such cases is aware of the 
use of the assumed name and only the indorsee at most can be de- 
ceived into thinking it his indorser’s real name.** However, since the 
doctrines applicable to bearer paper adequately explain the results in 
this situation, there is no need to resort to the factor of unilateral 
imposture. 


*It may occasionally arise in some different manner, as in Friare v. Ladd, 
22 Ore. 202, 29 Pac. 435 (1892), where one who accompanied an illiterate friend 
to a bank to make a deposit for him, handed over the money to the cashier, and 
signed the deposit slip, later returned with the certificate of deposit, indorsed 
his friend’s name, and received the money—obviously the misrepresentation here 
was made only to the bank. 

* Except, indeed, in the situation which is possible but which seems never 
to have been adjudicated, where an instrument is knowingly made payable to 
the order of a person not intended to have any intcrest in it and where the 
additional fact appears that the person to whom in fact it is to be and is delivered 
has misled the drawer or maker by impersonating and assuming the name of 
still a third person, which is neither his own nor that to which the paper is made 
payable. On principle it is suggested that in such a situation, the paper being 
bearer paper because knowingly made to one not intended to have an interest, 
the loss should fall on the drawer or maker, just as in cases where the paper is 
expressly made payable to bearer; see Lane v. Krekle, 22 Iowa 399 (1867). 
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Almost invariably when there is impersonation on a single oc- 
casion only, that impersonation occurs in the course of the dealings 
between the swindler and his indorsee since, while there are a number 
of ways in which one may obtain paper directed to be paid to the 
order of someone else, still to get anyone to take it from him the 
holder must of necessity represent himself as being that someone 
else. True, he may forge the signature of the other and offer to 
transfer the paper as if he himself were a purchaser from him; but 
then he is confronted with the dilemma of either using his proper 
name to effect a further transfer, which will render it easy to check 
back and visit on him the consequences civil or criminal of his deal- 
ing with the paper,** or else of adopting a different assumed name, 
which again involves him in an impersonation even though it is not 
an impersonation of the party to whom the paper originally ran. 

One typical case arises where letters containing negotiable paper 
are misaddressed or misdelivered. Of course, where one is induced 
by correspondence with an impostor to make negotiable paper payable 
to his order and send it to him through the mails, the situation is 
that of a true twofold impersonation, to be dealt with as such here- 
after. But it is otherwise in the absence of any such preliminary 
inducement,2°> as where the maker, drawer, or indorser issues or 
endorses the instrument to the order of one with whom he has had 
or contemplates dealings—a definite existing person actually entitled 
tu the paper—and deposits it in the mails, but it comes into the 
hands of another person than the payee or indorsee to whose order 
it was made payable, characteristically a person having a name the 
same as or similar to that of the intended recipient. There is in all 
this no imposture since the person receiving the instrument has made 





*In one case a check naming the impostor as payee was transferred by him 
merely by delivery, without indorsement, although apparently an order instru- 
ment; somewhat surprisingly, judgment went for the later victim. Cureton v. 
Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921). The decision seems 
clearly wrong under the Negotiable Instruments Law, §49 stating the rights of 
a holder of unindorsed order paper to be “such title as the transferor had 
therein, and . . . , in addition, the right to have the indorsement of the trans- 
feror”, but is perhaps explainable by the circumstance that the check was one’ of 
several executed simultaneously and that the others had all been transferred by 
indorsement, the court being conceivably reluctant to differentiate between the 
checks. 

* This very procedure has, however, been used in a few instances; see Meyer 
v. Indiana National Bank, 27 Ind. App. 354, 61 N.E. 596 (1901); North Phil- 
adelphia Trust Co. v. Kensington National Bank, 328 Pa. 298, 196 Atl. 14 (1938). 

For a clear statement distinguishing the two classes of cases, see Maloney 
v. Clark & Co., 6 Kan. *82, 87 (1870). 
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no representations whatever to the person mailing the instrument and 
is in all probability unaware of his very existence until he gets the 
letter. Having the instrument in his possession, however, he takes 
it to another whom he induces to purchase it in good faith on the 
representation that the holder is the payee or indorsee named; and, 
by so doing, is guilty of an impersonation since, even though he has 
the same name as the party named to receive payment, he is not 
the same person and his representation that he is amounts to an 
impersonation of the latter. In such situations, the courts are inclined 
to make the loss fall on the sender of the instrument if he has caused 
its departure from the route it was intended to take by affixing an 
improper address,”* whereas the tendency, at least of the older cases, 
was to charge subsequent takers with the resulting loss where the 
letter went astray by reason of a proper but insufficient address.** 
Another large class of cases where the only impersonation is that 
which occurs in connection with the dealings between the swindler 
and his indorsee is the payroll-padding, or account-stuffing, cases. 
A faithless employee, in charge of the preliminary routine of pre- 
paring the amounts owed to workmen, sellers, or other creditors by 
his employer, by devious means inserts false names, either purely 
imaginary or of real persons in no wise connected with the business ; 
the employer by its disbursing agent makes out checks payable to 
the supposed creditors ; the faithless servant obtains possession of such 
checks in the course of their distribution, takes them to an innocent 
third person, and offers them to the latter with the purported in- 
dorsement of the named payee, whom he claims to be or from whom 
he claims to have acquired them as indorsee. Here, it is true, there is 
a fraud committed on both the drawer and the indorsee and in that 
respect the cases are unlike the mismailing cases (unless indeed the 





*S. Weisberger Co. v. Barberton Savings Bank Co., 84 Ohio St. 21, 95 NE. 
379, 34 L.R.A. (N.S.) 1100 (1911); Market Street Title and Trust Co. v. Chitten 
Trust Co., 296 Pa. 230, 145 Atl. 848 (1929) ; Heavy v. Commercial National Bank, 
27 Utah 222, 75 Pac. 727 (1904). Accord: Citizens’ Union National Bank v. 
Terrell, 244 Ky. 16, 50 S.W. (2d) 60 (1932) (where prior correspondence, itself 
initially negligent, with wrongdoer induced the mismailing); Slattery & Co. v. 
National City Bank of New York, 114 Misc. 679, 186 N.Y. Supp. 679 (1920); 
see Smith, The Identity of the Payee (1936) 4 Kan. B. A. J. 285, 286-290. 
Contra: Indiana National Bank v. Holtsclaw, 98 Ind. 85 (1884); Vecchia v. 
Fidelity Union Trust Co., 114 N.J.L. 470, 177 Atl. 429 (1935). 

Bank of Commerce of Kansas City v. Ginocchio, 27 Mo. App. 66 (1887); 
Rossi v. National Bank of Commerce, 71 Mo. App. 150 (1897); Jung v. 
Second Ward Savings Bank, 55 Wis. 364, 13 N.W. 235 (1882); Mead v. Young, 
4 T.R. 28 (K.B. 1790) semble; cf. Beattie v. National Bank of Illinois, 174 Il. 
571, 51 N.E. 602 (1898). Accord: Graves v. American Exchange Bank, 17 N.Y. 
205 (1858) (simple misdelivery). 
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acceptance and opening of the letters wrongfully delivered be con- 
sidered as constituting a fraud on the sender); but in the essential 
feature of the unilateral character of the imposture the situations 
are identical. Here again the courts have struggled to evolve proper 
rules for the adjustment of loss between drawer and indorsee, some- 
times placing it on the former because they deem him to have been 
negligent in the manner in which his payrolls or accounts were as- 
sembled or disbursed,”* generally refusing to treat the paper as 
bearer paper by imputation to the drawer of the faithless agent’s 
knowledge,”” and working out other appropriate principles for the 
disposition of the cases.*® The substantive content of those rules has 
no immediate bearing on the problem of loss allocation as between 
successive victims of an impostor, although the situations may be re- 
ciprocally useful for purposes of analogy and criticism. The payroll- 
padding cases like the mismailing cases are examples of unilateral 
imposture and so outside the main stream of the present discussion. 


In one large and important class of cases, the imposture, insofar 
as the representations can be said to constitute an imposture, is more 
apt to occur at the time of the dealings with the transferor than dur- 
ing the dealings with the transferee: namely, where the swindler 
without assuming a false identity does falsely assume to be acting as 
agent for another person who is imaginary or who, if real, has en- 
tered into no agency arrangement with him. It is probably more ac- 
curate and more in accord with the usual theory of decision in such 
cases, however, to treat them as involving no impersonation at all; 
and they can be more conveniently considered hereafter in con- 





* Young v. Gretna Trust & Savings Bank, 184 La. 872, 168 So. 85 (1936); 
Defiance Lumber Co. v. Bank of California, 180 Wash. 533, 41 P. (2d) 135 
(1935). 

* United States Cold Storage Co. v. Central Manufacturing District Bank, 
343 Ill. 503, 175 N.E. 825, 74 A.L.R. 811 (1931); Jordan-Marsh Co. v. National 
Shawmut Bank, 201 Mass. 397, 87 N.E 740 (1909); Metropolitan Casualty Ins. 
Co. v. First National Bank, 261 Mich. 450, 246 N.W. 178 (1933); American Sash 
& Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S.W. (2d) 1034 (1932). 
Accord: Shepman v. Bank of State of New York, 126 N.Y. 318, 27 N.E. 371 
(1891) ; Hartford v. Greenwich Bank of the City of New York, 157 App. Div. 
448, 142 N.Y. Supp. 387 (1st Dep’t 1913), aff'd without opinion, 215 N.Y. 726, 
109 N.E. 1077 (1915); see Kessler, Forged Indorsements (1938) 47 Yale L. J. 
863 at 884 et seqg.; Smith, The Identity of the Payee (1936) 4 Kan. B. A. J. 285, 
293, 294. 

* As indicated in the text discussion, the result turns ordinarily upon two 
clusters of issues, one as to imputation of the agent’s knowledge and intention 
to the principal involving principles of agency law, another as to negligence and 
causation involving aspects of the laws of banking and of torts. As to the first 
of these, see (1937) 25 Calif. L. Rev. 617. For list of authorities consult Brannan, 
Negotiable Instruments Law (6th ed. 1938) 207-224; Note (1931) 74 A.L.R. 822. 
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nection with the discussion of the nature of the misrepresentations 
made by the impostor. 

In brief summary, the nearest neighbors of the impostor situation 
are revealed as being such matters as dealings under assumed names, 
fictitious payees, mismailing, payroll-padding and account-stuffing, 
and misrepresentation of agency.*! All of them, including the im- 
postor situation itself, have in common the element of a discrepancy, 
real or nominal, between the identity of the person actually dealing 
with the paper and of the person to whom it purports to have been 
payable and by whom it purports to have been indorsed. This common 
feature, of seeming unity and actual divergence between transferor 
and indorser, is not the only element of importance in the imposture 
situation, however, nor for that matter in the others mentioned. To 
call for a determination as to which of two parties to a negotiable 
instrument successively deceived as to the identity of an intervening 
necessary party to the paper must bear the loss, it must appear 
(1) that there have been successive deceptions, (2) that they have 
been by one whose signature is essential to a negotiation of the in- 
strument, and (3) that there has been a resulting loss. The lack of 
some one or more of these three distinguishes each of the related 
situations previously noted. Accordingly the cases and materials with 
respect to them not only safely may, but properly should be, disre- 
garded, in proceeding to inquire what the content of the law is re- 
vealed to be from an examination of the circumstances and conse- 
guences of the impostor cases. 


II. 


Just over a hundred years have passed since the advent of the im- 
postor in the reported decisions in the field of negotiable instru- 
ments.*? In that span of a century there have been slightly over forty 
opinions dealing with the problems created by successive imperson- 
ation. Of these about half arose before, and half since, the adoption 
of the Uniform Negotiable Instruments Law in the various juris- 
dictions where they were respectively decided. In about three-fourths 
the first victim of the impostor was made to bear the loss, in the 
other fourth it was fastened on the second victim. The frequently 





™ Smith, op cit. supra note 26, makes a somewhat similar analysis of situa- 
tions involving mistaken and misrepresented identity and gives illustrative in- 
stances of each. 

* Elliott v. Smitherman, 2 Dev. & B. (19 N.C.) 338 (1837), appears to be the 
first case in which the issue was raised. 
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uttered generalizations, in varying language, that the sound and 
settled rule of the law** is to cast the burden upon the person initially 
deceived would thus appear to be sustained by mathematical reckon- 
ing. This crude arithmetic of pro and con, with its omission of all 
the data of likeness and difference as among the cases is no doubt 
simple. But is it sound? Will the books of the law add up the same or 
yield the same picture of current position if each of the cases is 
broken down into its several elements and the accounts recast on the 
basis of what is disclosed ? 

It should, perhaps, be observed at the outset that when the loss is 
spoken of as falling on the first or second victim of the impostor it 
is the ultimate implication of the decision rather than its immediate 
effect that is meant. Often only one, sometimes neither, of those who 
have been personally and directly taken in by the impostor will be a 
party to the actual suit. For instance, the imposture may have been 
committed initially on a drawer and thereafter on a first indorsee, 
while the suit may be one by the drawee to recover back money paid 
to an intermediate indorsee transmitting the paper. In such a case, 
of course, the judgment will formally be in favor of one of the parties 
to the action; but the result will determine which of the parties im- 
posed on must bear the loss, either by way of charging the drawer’s 
account or of charging the first indorsee on his indorsement.** 








™ Bigelow, op. cit. supra note 12, at 101: “In these cases it is quite generally 
held that ignorance of the imposture. though produced by fraud on the drawer, 
does not transfer the loss from the deceived drawer to an honest purchaser, or 
to the innocent drawee who has paid the instrument.” See Kulp, op. cit. supra 
note 17, at 300; 8 C.J. 763, 764; Comment (1920) 34 Harv. L. Rev. 76, for other 
variants of this proposition, which recurs in nearly all discussions of this or 
related matters. 

* Occasionally express mention by way of dictum of the ultimate impli- 
cations of the decision appears in the cases. Sce Uriola v. Twin Falls Bank & 
Trust Co., 37 Idaho 332, 337, 215 Pac. 1080, 1081 (1923); Merchants’ Loan & 
Trust Co. v. Bank of the Metropolis, 7 Daly 137. 140 (N.Y.C.P. 1877); Cohen 
v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 403, 10 N.E. (2d) 457, 459 
(1937): Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474, 481 (1871); 
Winters National Bank v. Roterts. 20 Ohio Dec. 690, 691 (1909). A case fre- 
quently cited in discussing the imposture situation, which does not determine the 
ultimate incidence of loss, is Dodge v. National Exchange Bank of Columbus, 20 
Ohio St. 234 (1871), 30 Ohio St. 1 (1877). It is submitted that citation of it is 
erroneous. In that case, where an evidence of indebtedness was s‘olen from the 
mails by one who thereupon presented himself to the debtor as the named creditor 
and procured the latter to draw a check payable to the order of such creditor, 
which the drawee bank honored, it was held that the real creditor (owner of 
the stolen evidence of debt) was entitled te judgment against the drawee bank 
for the sum involved. Although the language in the opinions may be used to 
support inferences with reference to the rights as between succes:ive victims, it 
is to be observed that only one of the victims, namely, the second, was a party 
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Hence when the loss is characterized hereafter as having been made 
to rest on either the first or the second victim, as the case may be, 
it should be understood that it is the ultimate consequence rather 
than the immediate impact of the decision which is being described. 
Furthermore, the factual analysis has consisted of an examination 
of the relations between the impostor and the parties to the paper 
with whom he dealt immediately ; those dealings are the crucial ones 
and transactions on other occasions between other parties—even 
though they may be the parties to the suit—possess little or no sig- 
nificance, since the ultimate loss is going to be shifted to one or the 
other of the persons directly befooled in any event. 

The dealings between the impostor and the first victim have, in 
the greater number of cases, been conducted face to face. Most of the 
cases disclosing such a direct personal transaction have placed the 
resultant loss upon the first victim** although a considerable number 
have made the second victim bear it.3® Not infrequently, however, the 
communications between the two have been by mail; and here again 





to the suit, and that the judgment did not purport to pass on or settle their rights 
inter se. 

* United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891): Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921): 
Central National Bank v. National Metropolitan Bank, 31 App. D. C. 391 (1908) ; 
Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 145 S.E. 101 
(1928); Meridian National Bank v. First National Bank of Shelbyville, 7 Ind. 
App. 322, 33 N.E. 247, 34 N.E. 608 (1893); Meyer v. Indiana National Bank, 
27 Ind. App. 354, 61 N.E. 596 (1901); Levy & Salomon v. Bank of America, 
24 La. Ann. 220 (1872); Robertson v. Coleman, 141 Mass. 231, 4 N.E. 619 
(1886) ; Burrows v. Western Union Telegraph Co., 86 Minn. 499, 90 N.W. 1111 
(1902) ; Famous Shoe & Clothing Co. v. Crosswhite, 124 Mo. 34, 27 S.W. 397, 
26 L.R.A. 568 (1894); Montgomery Garage Co. v. Manufacturers’ Liability Ins. 
Co., 94 N.J.L. 152, 109 Atl. 296, 22 A.L.R. 1224 (1920); American Exchange 
Bank v. City Bank, 5 Leg. Obs. 18 (N.Y.C.P. 1846); Merchants’ Loan & Trust 
Co. v. Bank of the Metropolis, 7 Daly 137 (N.Y.C.P. 1877); Oriental Bank v. 
Gallo, 112 App. Div. 360, 98 N.Y. Supp. 561 (1st Dep’t 1906), aff'd without 
Opinion, 188 N.Y. 610, 81 N.E. 1170 (1907); Elliott v. Smitherman, 2 Dev. & B. 
(19 N.C.) 338 (1837) semble; Winters National Bank v. Roberts, 20 Ohio Dec. 
690 (1909); McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 
203, 97 N.E. 395, 38 L.R.A. (N.S.) 1111 (1911); Land Title & Trust Co. v. 
Northwestern National Bank, 196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 (1900); 
Land Title & Trust Co. v. Northwestern National Bank, 211 Pa. 211, 60 Atl. 723 
(1905) ; North Philadelphia Trust Co. v. Kensington National Bank, 328 Pa. 298, 
196 Atl. 14 (1938) ; Commercial Bank & Trust Co. v. Southern Industrial Banking 
Corp., 16 Tenn. App. 141, 66 S.W. (2d) 209 (1932); Townsend, Oldham & Co. v. 
Continental State Bank of Gorham, 178 S.W. 564 (Tex. Civ. App. 1915). 

* Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 
(1910) ; Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. (2d) 
457 (1937); State ex. rel. Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936); 
Tolman v. American National Bank, 22 R. I. 462, 48 Atl. 480 (1901). 
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we find much the same diversity, with the loss usually imposed on 
the first,*7 but sometimes on the second,®* victim. The distinction 
between impersonations by mail and in person, recognized in some 
other branches of the law such as the law of sales,®® has not im- 
pressed the courts as a useful one in connection with negotiable in- 
struments dealings*® and has occasionally been expressly rejected*! 
although more usually it is tacitly disregarded. Occasional instances 
appear where the transactions were partly by mail and partly in 
person,*? or where the impostor dealt with the first victim’s local 
agent in a distant locality with no direct interview with the prin- 
cipal,** but no importance seems to have been attached to such matters 
in the decision of the cases. Alike where the transaction is a direct 
personal dealing and where it is otherwise, the cases present ap- 
proximately the same distribution of loss, commonly imposing it on 
the first victim but occasionally on the second. This conformity of 





* Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 764 (1914); 
Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 (1923); 
Maloney v. Clark & Co., 6 Kan. 82 (1870); Emporia National Bank v. Shotwell, 
35 Kan. 360, 11 Pac. 141 (1886); Peninsular State Bank v. First National Bank, 
245 Mich. 179, 222 N.W. 157 (1928); Crippen, Lawrence, & Co. v. American 
National Bank, 51 Mo. App. 508 (1892); Hoffman v. American Exchange Na- 
tional Bank, 2 Neb. Unoff. 217, 222, 96 N.W. 112 (1902); First National Bank 
of Ft. Worth v. American Exchange National Bank, 170 N.Y. 88, 62 N.E. 1089 
(1902), af’g 49 App. Div. 349, 63 N.Y. Supp. 58 (1900); Forbes & King v. 
Espy, Heidelbach, & Co., 21 Ohio St. 474 (1871); States v. First National Bank of 
Montrose, 203 Pa. 69, 52 Atl. 13 (1902). 

* Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929); 
Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876); Mercantile National Bank of 
New York v. Silverman, 148 App. Div. 1, 132 N.Y. Supp. 1017 (1st Dep’t 1911), 
aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914); American Surety Co. 
v. Empire Trust Co., 262 N.Y. 181, 186 N.E. 436 (1933). 

*See Phelps v. McQuade, 220 N.Y. 232, 115 N.E. 441 (1917); Cundy v. 
Lindsay, L. R. 3 App. Cas. 459 (1878); Benjamin, Sales (6th ed. 1920) 526; 
Waite, Sales (2d ed. 1938) 265; 2 Williston, Sales (2d ed. 1924) §635; 5 Willis- 
ton, Contracts( Rev. ed. 1937) §1517; Comment, The Impostor and The Law 
(1938) 86 U. of Pa. L. Rev. 526, 528. 

“5 Williston Contracts (rev. ed. 1937) §1517B; Comment (1920) 34 Harv. 
L. Rev. 77 (1938) 18 B.U.L. Rev. 152; (1930) 18 Calif. L. Rev. 695; (1938) 
23 Corn. L. Q. 307; (1926) 25 Mich. L. Rev. 188. A contrary view has occas- 
ionally been expressed, see Comment The Impostor and the Law (1938) 86 U. 
of Pa. L. Rev. 530; (1923) 37 Harv. L. Rev. 149, 150; (1938) 15 N.Y.U.L.Q. 
Rev. 289; (1929) 8 N.C.L. Rev. 76; (1937) 11 U. of Cin. L. Rev. 91. 

“See States v. First National Bank of Montrose, 17 Pa. Super. 256, 260 
(1901), aff'd, 203 Pa. 69, 52 Atl. 13 (1902). 

“United States v. First National Bank & Trust Co. of Oklahoma City, 
17 F. Supp. 611 (W. D. Okla. 1936). 

“Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. 
App. 680, 289 Pac. 863 (1930). In Cohen v. Lincoln Savings Bank of Brooklyn, 
275 N.Y. 399, 10 N.E. (2d) 457 (1937), the momentary personal conduct of 
victim and impostor occurred after extended negotiations of the impostor with 
the victim’s agent. Cf. Maloney v. Clark & Co., 6 Kan. *82 (1870). 
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pattern and the absence of any inclination of the courts to stress the 
mode of dealing would seem to justify the conclusion that it has 
no independent significance and offers little help in fixing the loss. 
No instance has been discovered where the dealings between the im- 
postor and the second victim were by mail or in any other manner 
than by direct personal communication and it may be assumed that 
face-to-face dealing will continue to be the kind that is typically if 
not invariably found as between them. 

Certain aspects, conceivably significant, of the dealings between 
the parties are summarized by the legal nomenclature employed to 
characterize their several relations to the paper which is used to carry 
forward the intended transaction and which, in cases of imperson- 
ation, contitutes the medium by which the impostor is enabled to 
generate the loss which later must be distributed. For example, to 
say that the first victim was the drawer of an instrument describes 
a situation involving, (1) three-party paper, i.e., a bill or check as 
distinguished from a promissory note, and (2) the issuance of such 
paper as opposed to the transfer of an-already existing negotiable 
instrument. How far does an analysis of the cases on the basis of 
the status upon the paper of the several parties afford assistance in 
determining the principles upon which the courts distribute the loss 
between the first and the second victims of an impostor? 


What seems to be the first reported decision dealing with im- 
posture in negotiable instruments law involved a first victim who was 
the maker of a promissory note, the impostor being the payee; the 
ensuing loss was imposed on the maker.** With one exception in- 
volving a certificate of deposit,*° every later case appears to have 
arisen out of dealing with checks and bills of exchange, i.e., three 
party paper. These two decisions are the sole representatives of im- 
posture effected through the medium of two-party paper except in- 
sofar as the few cases where the same person was both drawer and 
drawee are to be so considered.** In these few instances where the 
first victim was drawer and drawee and the impostor the payee, the 





“Elliott v. Smitherman, 2 Dev. & B. (19 N.C.) 338 (1837). 

“Corinth Bank & Trust Co. v. Security National Bank, 148 Tenn. 136, 252 
S.W. 1001 (1923) (loss imposed on issuing bank). 

“Negotiable Instruments Law §130 compels separate mention of such in- 
struments as being at least arguably two-party paper. It provides: “Where in a 
bill drawer and drawee are the same person... , the holder may treat the 
instrument, at his option, either as a bill of exchange or a promissory note.” 
Consult Brannan, Negotiable Instruments Law (6th ed. 1938), for authorities 
illustrating the operation of this provision. 
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result has not been uniform, the loss being placed usually** but not 
invariably*® on the first victim. This accords with the outcome in the 
much commoner situation where the initial imposture was perpe- 
trated on the drawer of a bill or check on a third person to the order 
of the impostor payee. This may be said to constitute the typical case 
of impersonation and is the form in which the question has most 
frequently arisen; usually the drawer (the first victim) has been 
made to bear the resultant loss*® but instances are not lacking in 
which he has been relieved and it has been imposed on the later 
victim of imposture.°® While the paucity of examples of the use of 





“United States v. First National Bank & Trust Co. of Oklahoma City, 
17 F. Supp. 611 (W. D. Okla. 1936) ; Missouri Pacific R. R. v. M. M. Cohn Co., 
164 Ark. 335, 261 S. W. 895 (1924); Land Title & Trust Co. v. Northwestern 
National Bank, 196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 (1900); Land Title & 
Trust Co. v. Northwestern National Bank, 211 Pa. 211, 60 Atl. 423 (1905). 

“Simpson v. Denver & Rio Grande R. R., 43 Utah 105, 134 Pac. 883 (1913) ; 
cf. Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 (1924). 

“United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891); Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. App. 690, 
289 Pac. 863 (1930); Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 
Pac. 764 (1914) ; Central National Bank v. National Metropolitan Bank, 31 App. 
D.C. 391 (1908); Milner v. First National Bank of Waynesboro, 38 Ga. App. 
668, 145 S.E. 101 (1928); Meyer v. Indiana National Bank, 27 Ind. App. 254, 
61 N.E. 596 (1901); Maloney v. Clark & Co., 6 Kan. *82 (1870); Emporia 
National Bank v. Shotwell, 35 Kan. 360, 11 Pac. 141 (1886); Levy & Solomon v. 
Bank of America, 24 La. Ann. 220 (1872); Robertson v. Coleman, 141 Mass. 
231, 4 N.E. 619 (1886); Burrows v. Western Union Telegraph Co., 86 Minn. 
499, 90 N.W. 1111 (1902) ; Famous Shoe & Clothing Co. v. Crosswhite, i124 Mo. 
34, 27 S.W. 397, 26 L.R.A. 568 (1894); Montgomery Garage Co. v. Manu- 
facturers’ Liability Ins. Co., 94 N.J.L. 52, 109 Atl. 296, 22 A.L.R. 1224 (1920); 
American Exchange Bank v. City Bank, 5 Leg. Obs. 18 (N.Y.C.P. 1846); First 
National Bank of Ft. Worth v. American Exchange National Bank, 170 N.Y. 88, 
62 N.E. 1089 (1902), aff’g 49 App. Div. 349, 63 N.Y. Supp. 58 (1900); Winters 
National Bank v. Roberts, 20 Ohio Dec. 690 (1909); McHenry v. Old Citizens’ 
National Bank of Zaynesville, 85 Ohio St. 203, 97 N.E. 395, 38 L.R.A. (N'S.) 
1111 (1911); North Philadelphia Trust Co. v. Kensington National Bank, 328 
Pa. 298, 196 Atl. 14 (1938); Commercial Bank & Trust Co. v. Southern Indus- 
trial Banking Corp., 16 Tenn. App. 141, 66 S.W. (2d) 209 (1932) Townsend, 
Oldham & Co. v. Continental State Bank of Gorham, 178 S.W. 564 (Tex. Civ. 
App. 1915); Jamieson & McFarland v. Heim, 43 Wash. 153, 86 Pac. 165 (1906) ; 
c}. Oriental Bank v. Gallo, 112 App. Div. 360, 98 N.Y. Supp 561 (1st Dep’t. 
1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907). 

“Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); District National Bank of Washington v. Washington Loan & 
Trust Co., 62 App. D.C. 198, 65 F. (2d) 831 (1923) semble; Moore v. Moultrie 
Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929); Miners’ & Merchants’ Bank 
v. St. Louis Smelting & Refining Co., 178 S.W. 211 (Mo. App. 1915); Rivara v. 
Delaware, Lackawanna & Western R. R., 98 N.J.L. 290, 119 Atl. 6 (1922); Gallo 
v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910); Mercantile Na- 
tional Bank of New York v. Silverman, 148 App. Div. 1, 132 N.Y. Supp. 1017 
(Ist Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914); 
American Surety Co. v. Empire Trust Co., 262 N.Y. 181, 186 N.E. 436 (1933) ; 
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two-party paper in connection with impersonations forbids dogmatic 
assertion, the similarity in result whether two-party or three-party 
paper is involved would seem to argue against attaching importance to 
that circumstance and indicates that the same principles govern the 
liability of the first victim alike where he is the maker of a note or the 
drawer of a bill or check payable to the impersonator’s order. 

To describe the first victim as maker or drawer imparts the differ- 
entiating information as to the character of the paper which has been 
noted in the preceding paragraph; it also calls attention to a com- 
mon factor, namely, that the paper which is given the impersonator 
is a new instrument having no prior existence. The consistency in re- 
sults where maker or drawer are concerned serves to suggest that 
the form of the paper which results is not of controlling importance 
in case the imposture has led to the inception of negotiable paper. 
The further inquiry remains as to the significance if any to be ascribed 
to the circumstances that the fruits of the impersonation consist of 
the issuance of new paper of the transfer of, or other dealings with, 
pre-existing paper. 

The normal pattern of loss distribution that has already been 
observed in cases where the first victim was maker or drawer re- 
appears in the few instances where he was special indorser and the 
impostor his indorsee—the burden, usually left to rest on the first 
victim,®! occasionally is shifted to the second.®* It should perhaps 
be noted that these indorsement cases have not involved instruments 
made or drawn without reference to the deception but represent situ- 
ations where, for one reason or another, the victim, instead of issuing 
an instrument over his own signature directly, has procured its 
issuance to his order by a third person and has then indorsed it to 
the impersonator. In this respect the cases are closely akin to those 
in which the first victim procures another to issue an instrument 
directly payable to the order of the impostor, so that he, the victim, is 
never at any time a party to the paper as such although of course he 
is the inducing party to the transaction which gives rise to the paper. 
This latter situation does not indeed call for a determination of the 





State ex rel. Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936); Tolman v. 
American National Bank, 22 R.I. 462, 48 Atl. 480 (1901); Rolling v. El Paso & 
Southwestern Ry., 127 S.W. 302 (Tex. Civ. App. 1910). 

®™ Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 217, 222, 
96 N.W. 112 (1902); Forbes & King v. Espy, Heidelbach, & Co., 21 Ohio St. 474 
(1871). 

“Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. (2d) 
457 (1937). 
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incidence of loss as between parties to negotiable paper since the first 
victim is not technically a party thereto; but the substance of the 
transaction is no different than in the cases where the draft is de- 
signed to be furnished to the first victim and indorsed by him.™ 
Indeed both situations resemble in many respects the case where the 
victim is himself the drawer or maker. Still, since there would be no 
duty imposed on the victim to transfer the paper to the cheat but the 
doing so is a matter of his own volition until fully accomplished by 
delivery, and since it is wholly immaterial to the inpersonator whether 
the paper indorsed to him has been specially created for the purpose 
of transfer or has arisen independently and is casually devoted to that 
end, it would seem a fair conclusion to give these cases of special in- 
dorsement their full effect as holdings that like principles of loss dis- 
tribution apply to the transfer of pre-existing instruments as to the 
inception of new paper. All that has been said is naturally limited to 
cases where the indorsement is special since a blank indorsement turns 
the paper into bearer paper®‘ and, as has already been pointed out,®® 
calls into play considerations and doctrines fixing liability quite with- 
out reference to imposture. 


Another illustration of imposture in connection with existing 
paper, an impersonation by the holder of a check to the agents of the 
drawee bank which has purpose of inducing and which does induce 
certification of the check by the bank, has appeared in but two cases,** 





® Variants of this general situation seem to have been involved in Uriola v. 
Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 (1923); Grippen, 
Lawrence & Co. v. American National Bank, 51 Mo. App. 508 (1892); Palm v. 
Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876); States v. First National Bank of Mon- 
trose, 203 Pa. 69, 52 Atl. 13 (1901). ‘ 

“Negotiable Instruments Law §9: “The instrument is payable to bearer: 
. .. (5) when the only or last indorsement is an indorsement in blank.” Byles, 
Bills (18th ed. 1923) 155; 2 Daniel, op. cit. supra note 14, at 799; Story, Bills of 
Exchange (1st ed. 1843) §297. 

™See p. 164, supra. 

“ Meridian National Bank v. Shelbyville First National Bank, 7 Ind. App. 
322, 33 N.E. 247, 34 N.E. 608 (1893); Merchants’ Loan & Trust Co. v. Bank of 
the Metropolis, 7 Daly 137 (N.Y.C.P. 1877). In both of the cited cases the im- 
postor had made the same misrepresentations of identity to the drawer as were 
made to the bank at the time of the request for certification so that chronolog- 
ically the certifying bank was not the first victim of the imposture; analytically, 
however, the banks might be so regarded as they certified in each instance upon 
the application of the holder, not of the drawer, thus bringing into play the 
doctrine that certification under such circumstances discharges existing secondary 
liabilities, Negotiable Instruments Law §188; 1 Morse, Banks and Banking (6th 
ed. 1928) 917-920; Tompkins, The Certification of Checks (1902) 41 Am. L. Reg. 
(N.S.) 127 (contending that similar result attended all certifications before the 
statute). It has been said that certification supposes a rightful holder and that 
if the person procuring the check to be certified is not a lawful holder, the bank 
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in both of which the bank, rather than a later taker under the im- 
postor, was made to bear the resultant loss. This uniformity of 
result in a line of decisions which is only two cases long can scarcely 
be taken as indicating the existence of any special rule for situations 
where the first victim is a certifying bank, especially since no stress 
was laid on that element in the discussion of the cases. Rather it 
would seem to indicate conformity here with the phenomenon ob- 
served throughout, to this point, that the loss has usually been left 
to rest on the first victim, and so to be confirmatory of the propo- 
sition that the same rules prevail for fixing liability where the 
imposture results in the inception of a new instrument and where it 
induces action by the victim with respect to one already existing, de- 
rivable from the indorser cases. 

After the first victim has been deceived into delivering the paper 
to the impostor, the latter must, in making its proceeds available to 
himself, commit a second imposture, which may be perpetrated either 
upon one who has theretofore been a complete stranger to the paper 
or upon one who was connected with it as the named drawee to whom 
the instrument was addressed. The cases present abundant illustra- 
tions of both states of fact. Where the instrument has been negotiated 
by the swindler to someone having no prior connection with it, whose 
only status with reference to the instrument is consequently that of 
indorsee, the greater number of cases have preferred such second 
victim to the earlier dupe in determining which must stand the loss 
occasioned by the impersonation,®** but a substantial group have 





cannot be obliged to pay, Greenburg v. World Exchange Bank, 227 App. Div. 413, 
237 N.Y. Supp. 200 (1929), and if this be so, it is difficult to see how the bank’s 
conduct is qualitatively any different than or its status unlike, that of any other 
party independently induced to deal by reason of an impersonation. 

* United States v. First National Bank & Trust Co. of Oklahoma City, 17 F. 
Supp. 611 (W. D. Okla. 1936); Missouri Pacific Railroad Co. v. M. M. Cohn. 
Co., 164 Ark. 335, 261 S.W. 895 (1924); Boatsman v. Stockmen’s National Bank, 
56 Colo. 495, 138 Pac. 764 (1914); Central National Bank v. National Metropol- 
itan Bank, 31 App. D.C. 391 (1908); Milner v. First National Bank of Waynes- 
boro, 38 Ga. App. 668, 145 S.E. 101 (1928); Uriola v. Twin Falls Bank & Trust 
Co., 37 Idaho 332, 215 Pac. 1080 (1923); Meridian National Bank v. Shelbyville 
First National Bank, 7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893) ; Maloney 
v. Clark & Co., 6 Kan. 82 (1870); Robertson v. Coleman, 141 Mass. 231, 4 N_E. 
619 (1886); Peninsular State Bank v. First National Bank, 245 Mich. 179, 222 
N.W. 157 (1928); Burrows v. Western Union Telegraph Co., 86 Minn. 499, 90 
N.W. 11 (1902); Famous Shoe & Clothing Co. v. Crosswhite, 124 Mo. 34, 27 
S.W. 297, 26 L.R.A. 568 (1894); Hoffman v. American Exchange National Bank, 
2 Neb. Unoff. 217, 222, 96 N.W. 112 (1902); Montgomery Garage Co. v. Manu- 
facturers’ Liability Ins. Co. 94 N.J.L. 152, 109 Atl. 296, 22 A.L.R. 1224 (1920); 
American Exchange Bank v. City Bank, 5 Leg. Obs. 18 (N.Y.C.P. 1846); Mer- 
chants’ Loan & Trust Co. v. Bank of the Metropolis, 7 Daly 137 (N.Y.C.P. 
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arrived at a contrary result.°* Just so, where the impostor has taken 
the instrument directly to the drawee and received payment from the 
latter, although the commoner consequence has been for the courts to 
leave the first victim holding the bag,®® instances the other way are by 
no means lacking.’ A numerical analysis of the decisions favorable 
to the first victim and those favoring the second victim, in the simple 
indorsee situation and the drawee situation respectively, discloses no 
marked variation in ratio. Here again it is safe to conclude that the 
element in question is of slight, if any, importance in fixing the inci- 
dence of loss. 





1877) ; Oriental Bank v. Gallo, 112 App. Div. 360, 98 N.Y. Supp. 561 (2d Dep’t 
1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907); First National 
Bank of Ft. Worth v. American Exchange National Bank, 170 N.Y. 88, 62 N.E. 
1089 (1902), af’g 49 App. Div. 349, 63 N.Y. Supp. 58 (1900); Elliott v. Smith- 
erman, 2 Deb. & B. (19 N.C.) 338 (1837); Forbes & King v. Espy, Heidelbach 
& Co., 21 Ohio St. 474 (1871); Winters National Bank v. Roberts, 20 Ohio Dec. 
690 (1909) ; Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 230, 
46 Atl. 420, 50 L.R.A. 75 (1900); Land Title & Trust Co. v. Northwestern Na- 
tional Bank, 211 Pa. 211, 60 Atl. 723 (1905); North Philadelphia Trust Co. v. 
Kensington National Bank, 328 Pa. 298, 196 Atl. 14 (1938); Corinth Bank & 
Trust Co. v. Security National Bank, 148 Tenn. 136, 252 S.W. 100 (1923); Com- 
mercial Bank & Trust Co. v. Southern Industrial Banking Corp., 16 Tenn. App. 
141, 66 S.W. (2d) 209 (1932); Jamieson & McFarland v. Heim, 43 Wash. 153, 
86 Pac. 165 (1906). 

* Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 (1924); 
District National Bank of Washington v. Washington Loan & Trust Co., 62 App. 
D.C. 198, 65 F. (2d) 83 (1933) ; Miners’ & Merchants’ Bank v. St. Louis Smelting 
& Refining Co., 178 S.W. 211 (Mo. App. 1915); Rivara v. Delaware, Lackawanna, 
& Western R. R., 98 N.J.L. 290, 119 Atl. 6 (1922); Palm v. Watt, 7 Hun. 317 
(N.Y. Sup. Ct. 1876); Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 
633 (1910); American Surety Co. v. Empire Trust Co., 262 N.Y. 181, 186 N.E. 
436 (1923); Cohen v. Lincoln Savings Bank of Brooklyn, 275 N. Y. 399, 10 N.E. 
(2d) 457 (1937); Rolling v. El Paso & Southwestern Ry., 127 S. W. 302 (Tex. 
Civ. App. 1910); Simpson v. Denver & Rio Grande R. R., 43 Utah 105, 134 Pac. 
883 (1913). Accord: State ex rel. Keel v. Wynn, 210 N.C. 426, 187 S.E. 57 (1936) 
(accomodation indorser). 

* United States v. National Exchange Bank. 45 Fed. 163 (C.C.E.D. Wis. 
1891); Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. App. 690, 
289 Pac. 863 (1930); Meyer v. Indiana National Bank 27 Ind. App. 354, 61 N.E. 
596 (1901); Emporia National Bank v. Shotwell, 35 Kan. 360, 11 Pac. 141 
(1886) ; Levy & Solomon v. Bank of America, 24 La. Ann. 220 (1872); Crippen, 
Lawrence, & Co. v. American National Bank, 51 Mo. App. 508 (1892) ; McHenry 
v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 97 N.E. 395, 38 
L.R.A. (N.S.) 1111 (1911); States v. First National Bank of Montrose, 203 Pa. 
69, 52 Atl. 13 (1902); Townsend, Oldham & Co. v. Continental State Bank of 
Gorham, 178 S.W. 564 (Tex. Civ. App. 1915). 

® Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); Moore v. Moultrie Banking Co. 39 Ga. App. 687, 148 S.E. 311 
(1929) ; Mercantile National Bank of New York v. Silverman, 148 App. Div. 1, 
132 N.Y. Supp. 1017 (1st Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 
N.E. 1134 (1934); Tolman v. American National Bank 22 R. I. 462, 48 Atl. 480 


(1901). 
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Whether the first victim be maker, drawer, indorser, or certifying 
bank, and whether the second victim be indorsee merely or drawee, 
has not perceptibly influenced the results of the cases. The general 
pattern of decision, burdening the first victim with the loss in most 
cases, but occasionally relieving him of it and shifting it to the second 
victim, recurs regardless of such variations in the facts. Accordingly 
it would seem that the classification of parties afforded by the law 
of negotiable instruments and the position therein of the respective 
victims of impersonation may safely be deemed unimportant as a 
basis for allocating the loss. 

The imposter ordinarily seeks to borrow the personality of an- 
other already existing person rather than to create a wholly fictitious 
identity for the purpose of the transaction. This manifests business 
acumen since the selection by the swindler of the person counterfeited 
usually will be a testimonial to the latter’s credit and standing in the 
business community, thus pro tanto borrowed without its possessor’s 
consent. The solvency and credit of a mere figment of the imagination 
can hardly withstand the least scrutiny whereas those of an actual in- 
dividual, carefully chosen for purposes of deception, may be of mate- 
rial assistance in avoiding any, or a thorough, inquiry. That, in the 
typical situation of assumption of the identity of an actually existing 
third person, the typical pattern of results obtains, with the loss 
ordinarily imposed on the first victim® but not infrequently borne by 





“United States v. National Exchange Bank, 45 Fed. 165 (C.C.E.D. Wis. 
1891); United States v. First National Bank & Trust Company of Oklahoma 
City, 17 F. Supp. 611 (W.D. Okla. 1937); Cureton v. Farmers’ State Bank, 
147 Ark. 312, 227 S.W. 423 (1921); Ryan v. Bank of Italy Trust & Savings 
Association, 106 Cal. App. 690, 289 Pac. 863 (1930); Boatsman v. Stockmen’s 
National Bank, 56 Colo. 495, 138 Pac. 764 (1914); Central National Bank v. 
National Metropolitan Bank, 31 App. D.C. 391 (1908); Milner v. First National 
Bank of Waynesboro, 38 Ga. App. €68, 145 S.E. 101 (1928); Uriola v. Twin 
Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 (1923); Meyer v. Indiana 
National Bank, 27 Ind. App. 354, 81 N.E. 596 (1901); Maloney v. Clark & Co., 
6 Kan. 82 (1870); Emporia National Bank v. Shotwell, 35 Kan. 360, 11 Pac. 
141 (1886); Levy & Solomon v. Bank of America, 24 La. Ann. 220 (1872); 
Robertson v. Coleman, 141 Mass. 231, 4 N.E. 619 (1886); Peninsular State Bank 
v. First National Bank, 245 Mich. 179, 222 N.W. 157 (1928); Burrows v. Western 
Union Telegraph Co., 86 Minn. 499, 90 N.W. 1111 (1902); Crippen, Lawrence. 
& Co. v. American National Bank, 51 Mo. App. 508 (1892); Hoffman v. Amer- 
ican Exchange National Bank, 2 Neb. Unoff. 217, 222, 96 N.W. 112 (1902); 
First National Bank of Ft. Worth v. American Exchange National Bank, 170 
N.Y. 88, 62 N.E. 1089 (1902), aff’g 49 App. Div. 349, 63 N.Y. Supp. 58 (1900); 
Oriental Bank v. Gallo, 112 App. Div. 360, 98 N.Y. Supp. 561 (2d Dep’t 1906). 
aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907); McHenry v. Old 
Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 97 N.E. 395, 38 L.R.A. 
(N.S.) 1111 (1911); Land Title & Trust Co. v. Northwestern National Bank, 
196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 (1900); Land Title & Trust Co. v. North- 
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the second,® is not very surprising.** Nor does any consequence 
seem to attach to the fact, shown or suggested in a few of the cases, 
that the name of the impostor was identical with that of the person 
whose character he assumed, so that the imposition was affected by 
using his own name and another’s character ;** so immaterial, indeed, 





western National Bank, 211 Pa. 211, 60 Atl. 723 (1905); North Philadelphia 
Trust Co. v. Kensington National Bank, 328 Pa. 298, 196 Atl. 14 (1938); Com- 
mercial Bank & Trust Co. v. Southern Industrial Banking Corp., 16 Tenn. App. 
141, 66 S.W. (2d) 209 (1932); Jamieson & McFarland v. Heim, 43 Wash. 153, 
86 Pac. 165 (1906). 

* Bank of Italy v. First Bank of Kern, 68 Cal. App. 319, 231 Pac. 44 (1934); 
Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 Pac. 
115 (1902); District National Bank of Washington v. Washington Loan & Trust 
Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933); Moore v. Moultrie Banking Co., 
39 Ga. App. 687, 148 S.E. 311 (1929); Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 
1876); Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910); 
Mercantile National Bank of New York v. Silverman, 148 App. Div. 1, 132 N.Y. 
Supp. 1017 (1st Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 N.Y. 
1134 (1914); Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 
10 N.E. (2d) 457 (1937); State ex rel. Keen v. Wynne, 210 N.C. 426, 187 
S.E. 571 (1936); Tolman v. American National Bank, 22 R.I. 462, 28 Atl. 480 
(1901). 

“This is perhaps as good a place as any to notice separately one rather 
special class of cases, that in which there is no irregularity in connection with 
the writing out of the instrument but an impostor by assuming the identity of 
the designated payee procures the delivery of the paper to himself. The situation 
is illustrated in Missouri Pacific R. R. v. M. M. Cohn, 164 Ark. 335, 261 S.W. 
895 (1924); Miners & Merchants’ Bank v. St. Louis Smelting & Refining Co., 
178 S. W. 211 (Mo. App. 1915); Rivara v. Delaware, Lackawanna, & Western 
R. R., 98 N.J.L. 290, 119 Atl. 6 (1922); Rolling v. El Paso & Southwestern Ry. 
127 S.W. 302 (Tex. Civ. App. 1910); Simpson v. Denver & Rio Grande R. R. 
43 Utah 105, 134 Pac. 883 (1913) (all payroll-disbursement cases). The first case 
cited imposed the loss on the first victim, the drawer, while in all the others 
the second victim, the indorsee, was made to bear it. The language follows a 
somewhat different discussion pattern than that in the generality of imperson- 
ation cases and the decisions seem to be placed on a rather different footing. In 
view of the provisions of the Negotiable Instruments Law §16: “Every contract 
on a negotiable instrument is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect thereto”, and §191: “In this act, 
unless the context otherwise requires . . . ‘Issue’ means the first delivery of the 
instrument, complete in form, to a person who takes it as a holder”, and of the 
antecedent common law rule postponing the contractual operation of the in- 
strument until after its delivery, Leigh v. Horsum, 4 Me. 28 (1826); Chapman 
v. Cottrell, 34 L. J. Exch. 186 (1865); Norton, Bills & Notes (2d ed. 1896) 69- 
73, an imposture inducing delivery of an instrument already signed and filled in 
would seem not to differ in any essential respect from one which induces both 
execution and delivery; accordingly no effort has been or will be made in this 
paper to differentiate this situation from others involving impersonation. 

“A clear case of this sort is presented in Jamieson & McFarland v. Heim, 
43 Wash. 153, 86 Pac. 165 (1906), where one James Crosson had come irregularly 
into possession of a bank draft payable to another James Crosson and by its use 
induced issuance of a check based on the proceeds of such draft, the indorsee of 
the check being allowed a recovery against defendant drawer. In McHenry v. 
Old Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 97 N.E. 395, the 
court conceded the possibility that the assumed name may have been the im- 

















182 WISCONSIN LAW REVIEW [Vol. 1940 


is this factor that many of the cases are wholly devoid of any show- 
ing as to the impostor’s true identity, and none of them ascribed any 
importance to it. This conformity to the customary decisional pattern, 
of cases where the identity of a real person is assumed, contrasts 
startlingly with the cases where there does not appear to have been 
any real person possessing the character assumed. Putting aside one 
very special case where the impostor had assumed the identity of a 
person recently deceased,® we find the courts in every single instance 
imposing the loss resulting from the imposture upon the first victim, 
where the impersonation was of a person having no actual existence 
but conjured up from the impostor’s imagination.** This unanimity 
of result is conspicuous against the background of divided holdings 
that has so far been observed in every other connection. True, this 
does not necessarily mean that whether the person whose identity is 
assumed, is real or fictitious is of itself controlling on the question of 
whether the first or the second victim must bear the loss, since the 
existence vel non of the person impersonated may not of itself de- 
termine the incidence of loss and yet be a material evidentiary cir- 
cumstance to aid in discovering whether the considerations which do 
determine it are present. At any rate, the cases involving assumption 
of the identity of a non-existent person, with their uniform imposi- 
tion of loss on the first victim, present the first instance so far en- 





postor’s true name, the fact not appearing, but declared that if so the circum- 
stance would be immaterial. Accord: Ryan v. Bank of Italy National Trust & 
Savings Association, 106 Cal. App. 690, 289 Pac. 863 (1930). Cf. Hoge v. First 
National Bank, 18 Ill. App. 501 (1886); Emporia National Bank v. Shotwell, 
35 Kan. 360, 11 Pac. 141 (1886); Hoffman v. American Exchange National 
Bank, 2 Neb. Unoff. 217, 222, 96 N.W. 112 (1902); First National Bank of Ft. 
Worth v. American Exchange National Bank, 49 App. Div. 349, 63 N.Y. Supp. 58 
(1st Dep’t 1900), aff'd, 170 N.Y. 88, 62 N.E. 1089 (1902); Oriental Bank v. Gallo, 
112 App. Div. 360, 98 N.Y. Supp. 561 (2d Dep’t 1906); Gallo v. Brooklyn 
Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910) (the two latter cases both in- 
volving the same transaction, where the name assumed consisted of the im- 
postor’s nickname and surname). 

States v. First National Bank of Montrose, 203 Pa. 69, 52 Atl. 13 (1902), 
aff'g 17 Pa. Super. 256 (1901) (decision apparently rested ultimately on delay 
in notifying prior parties after learning of the imposture). 

“Meridian National Bank v. Shelbyville First National Bank, 7 Ind. App. 
322, 33 N.E. 247, 34 N.E. 608 (1893); Famous Shoe & Clothing Co. v. Cross- 
white, 124 Mo. 34, 27 S.W. 397, 26 L.R.A. 568 (1894) ; Montgomery Garage Co. 
v. Manufacturers’ Liability Ins. Co., 94 N.J.L. 152, 109 Atl. 296, 22 A.L.R. 
1224 (1920); Merchants’ Loan & Trust Co. v. Bank of the Metropolis, 7 Daly 
137 (N.Y.C.P. 1877) ; Elliott v. Smitherman, 2 Dev. & B. (19 N.C.) 338 (1837); 
Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474 (1871); Winters 
National Bank v. Roberts, 20 Ohio Dec. 690 (1909); Corinth Bank & Trust Co. 
v. Security National Bank, 148 Tenn. 136, 252 S.W. 1001 (1923); Townsend, 
Oldham & Co. v. Continental State Bank of Gorham, 178 S.W. 564 (Tex. Civ. 
App. 1915). 
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countered of departure from the settled pattern of holding the first 
victim usually, the second occasionally, to be answerable ultimately 
for the resultant loss. It does seem to make a difference whether the 
swindler assumes the guise and credit of nobody, or of somebody. 

It is relevant to note at this point that what the imposter assumes 
in every case is an identity, not merely a name. He wishes to lead 
others to deal with him in such a manner that he can obtain and 
realize upon negotiable paper. This involves the adoption of more than 
a new name; indeed, as has already been mentioned, he may deal 
under his own name where it happens to be the same as that of 
another of fair business repute. The material thing is the assumption 
of a false identity, of a status with respect to property or a claim 
which does not properly belong to him.®* So far as dealings with sub- 
sequent victims are concerned, the status assumed is quite uniformly 
that of rightful holder as payee or otherwise of the negotiable paper 
dealt with ;°* the transaction to be affected is the transfer of such 
paper and the purpose will be achieved if the transferee can be in- 
duced to regard the impostor as the lawful holder with power to trans- 
fer. As respects the misrepresentations of status used to induce the 
initial action and perpetrate the fraud on the original victim, how- 
ever, there is no such simple single pattern to be found. To induce the 
issuance or transfer of negotiable paper, impostors have assumed, 
vis-a-vis the issuer or transferor, to be the owner of goods® or 





In a case where the check was made payable in terms of status, to “S. S. 
Belvernon and owners”, without any mistake or deception as to the identity of 
the intended payee, the description being defective, however, in that the “owners” 
had no title to the vessel but were bargaining for it although the purchase 
was never consummated, the court pointed out that the case did not involve an 
imposture so that the decisions on that state of facts were not to be regarded 
as authority; see Lanasa v. Griswold, 151 Md. 26, 33, 133 Atl. 840, 843 (1926), 
(1926) 25 Mich. L. Rev. 188. 

*Only three cases appear to have involved a departure from this typical 
fact-pattern. In District National Bank of Washington v. Washington Loan & 
Trust Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933), the swindler, having ob- 
tained a check by assuming another’s name, represented to his transferor that 
he was an agent of the designated payee authorized to negotiate and indorsed in 
that character; recovery back against such transferee by the drawee was allowed. 
In Meyer v. Indiana National Bank, 27 Ind. App. 354, 61 N.E. 596 (1901), the 
impostor who enjoyed a good reputation in the community wrote the name 
of the purported payee as a blank indorsement, then, representing himself as 
indorsee, exhibited it to the drawee and received payment after indorsing it; 
the drawer was unsuccessful in his suit to compel restoration of its amount to 
his account. Accord: North Philadelphia Trust Co. v. Kensington National 
Bank, 328 Pa. 298, 196 Atl. 14 (1938). 

® Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 145 S.E. 
161 (1928); Robertson v. Coleman, 141 Mass. 231, 4 N.E. 619 (1886); Famous 
Shoe & Clothing Co. v. Crosswhite, 124 Mo. 34, 27 S.W. 397, 26 L.R.A. 568 
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realty” proffered for sale, the owner and intending mortgagor of real 
property on which a loan is sought,"! the person entitled to receive 
payment under an existing negotiable instrument or evidence of in- 
debtedness,”? a claimant entitled as depositor,” heir,” employee,” or 





(1894) ; Sherman v. Corn Exchange Bank, 91 App. Div. 84, 86 N.Y. Supp. 341 
(Ist Dep’t 1904); Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474 
(1871); Townsend, Oldham & Co. v. Continental State Bank of Gorham, 178 
S. W. 564 (Tex. Civ. App. 1915). Accord: Meridian National Bank of Indian- 
apolis v. First National Bank of Shelbyville, 7 Ind. App. 322, 33 N.E. 247, 34 
N.E. 608 (1893). 

"Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. 
App. 640, 289 Pac. 863 (1930); Boatsman v. Stockmen’s National Bank, 56 Colo. 
495, 138 Pac. 764 (1914). 

"Central National Bank v. National Metropolitan Bank, 31 App. D.C. 391 
(1908); District National Bank of Washington v. Washington Loan & Trust 
Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933) ; Meyer v. Indiana National Bank, 
27 Ind. App. 354, 61 N.E. 596 (1900); Fir:t National Bank of Ft. Worth v. 
American Exchange National Bank, 170 N.Y. 88, 62 N.E. 1089 (1902); McHenry 
v. Old Citizens’ National Bank of Zanesvilie, 85 Ohio St. 203, 97 N.E 395, 
38 L.R.A. (N.S.) 111 (1911); Land Title & Trust Co. v. Northwestern National 
Bank, 126 Pa. 230, 46 Atl 420, 50 L.R.A. 75 (1900); North Philadelphia Trust 
Co. v. Kensington National Bank, 328 Pa. 296, 196 Atl. 14 (1938). About the 
turn of the century a standardized practice of effecting real estate mortgages 
by local application in writing or in person to a local loan agent or broker, who 
in turn forwarded it to an out-of-town “capitalist” with funds to lend on such 
security, produced a number of impersonation cases where broker and lender 
were successively deceived. See Hoge v. First National Bank, 18 Ill. App. 501 
(1886) ; Kohn v. Watkins, 26 Kan 691 (1882); Emporia National Bank v. Shot- 
well, 35 Kan. 360, 11 Pac. 141 (1886); Crippen, Lawrence & Co. v. American 
National Bank, 51 Mo. App. 508 (1892); First National Bank of Hastings v. 
Farmers’ & Merchants’ Bank, 56 Neb. 149, 76 N.W. 430 (1898) Accord: Cureton 
v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921) (chattel mortgage). 
See Comment (1938) 18 B.U.L. Rev. 151. 

"United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891) (payee of postal money order and son of sender); United States v. First 
National Bank & Trust Co., 17 F. Supp. 611 (W.D. Okla. 1936) (adjusted service 
certificate) ; Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 
(1924); Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 
(1923); Meridian National Bank of Indianapolis v. First National Bank of 
Shelbyville, 7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893); Levy & Solomon 
v. Bank of America, 24 La. Ann. 220 (1872) (state warrant) ; American Exchange 
Bank v. City Bank, 5 Leg. Obs. 181 (N.Y.C.P. 1846); Merchants’ Loan & 
Trust Co. v. Bank of the Metropolis, 7 Daly 137 (N.Y.C.P. 1877); Mercantile 
National Bank v. Silverman, 148 App. Div. 1, 132 N.Y. Supp. 1017 (1st Dep’t 
1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914); Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. (2d) 457 (1937) 
(award in condemnation proceedings); Montgomery Garage Co. v. Manufac- 
turers’ Liability Ins. Co., 94 N.J.L. 152, 109 Atl. 296, 22 A.L.R. 1224 (1920); 
Eliott v. Smitherman, 2 Dev. & B. (19 N.C.) 338 (1837) (holder of promissory 
note); Jamieson & McFarland v. Heim, 43 Wash. 153, 86 Pac. 16 (1906); 
Heim v. Neubert, 48 Wash. 587, 94 Pac. 104 (1908). 

™ Peninsular State Bank of Michigan v. First National Bank, 245 Mich. 179, 
222 N.W. 157 (1928); Oriental Bank v. Gallo, 112 App. Div. 360, 98 N.Y. Supp. 
561 (2d Dep’t 1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907); 
Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910); American 
Surety Co. v. Empire Trust Co., 262 N.Y. 181, 186 N.E. 436 (1933). The 
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otherwise™ to receive payment from the victim. In short, virtually 
every business or fiduciary relationship which affords the occasion for 
issuing or transferring negotiable paper may be found, and impostors 
have masqueraded at one time or another as possessing nearly every 
guise or status calculated to produce business dealings, re-enforced at 
times with representations of official position’? or personal con- 
siderations™* further calculated to lull suspicion or induce action. 
Occasionally these buttressing collateral misrepresentations of a 
personal nature or of official status have been used as bases of dis- 
tinction’® to support a decision favorable to the first victim and thus 
superficially out of line with the usual result of the cases. More- 
over, where the status falsely assumed is that of agent, the instru- 
ment being made payable to the supposed principal and thereafter 
indorsed and the proceeds diverted by the self-styled agent, the law 





impostor represented himself to a bank as having a considerable sum on deposit 
in an out-of-town bank, drew his sight draft on the named bank of deposit and 
“deposited” it with the bank to which the representation was made, and re- 
ceived in return a negotiable certificate of deposit for a part of the sum, which 
he later pledged with a second bank, in Corinth Bank & Trust Co. v. Security 
National Bank, 148 Tenn. 136, 252 S.W. 1001 (1932). 

™ Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 217, id. 
222, 96 N.W. 112 (1902); States v. First National Bank of Montrose, 203 Pa. 
69, 52 Atl. 13 (1902). 

* Missouri Pacific R. R. v. M. M. Cohn Co., 164 Ark. 335, 261 S.W. 895 
(1924) ; Miners’ & Merchants’ Bank v. St. Louis Smelting & Refining Co., 178 
S.W. 211 (Mo. App. 1915); Rivara v. Delaware, Lackawanna & Western R. R., 
98 N.J.L. 290, 119 Atl. 6 (1922); Rolling v. E. Paso & Southwestern Ry., 
127 S.W. 302 (Tex. Civ. App. 1910); Simpson v. Denver & Rio Grande R. R., 
43 Utah 105, 134 Pac. 883 (1913). 

Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 299, 
68 Pac. 115 (1902); Burrows v. Western Union Telegraph Co., 86 Minn. 499, 
9¢ N.W. 1111 (1902) )claimant as travelling agent of money wired by firm for 
application on drawing account); State ex rel. Keel v. Wynne, 210 N.C. 426, 
187 S.E. 571 (1936) (impersonation to clerk of court as person entitled to sum 
due under court order). 

™ Levy & Solomon v. Bank of America, 24 La. Ann. 220 (1872) (secretary 
of state senate); Mercantile National Bank v. Silverman, 148 App. Div. 1, 132 
N.Y. Supp. 1017 (1st Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 
1134 (1914) (military rank and title). 

™ Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929) 
(communication by correspondence, impostor assumed to be old acquaintance and 
former client of drawer); Maloney v. Clark & Co., 6 Kan. *82 (1870) (com- 
munication by correspondence, impostor assumed to be absent brother); Palm v. 
Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876) (communication by correspondence, 
imposter assumed to be distant needy son). 

® See Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929) ; 
Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876); Mercantile National Bank v. 
Silverman, 148 App. Div. 1, 132 N. Y. Supp. 1017 (1st Dep’t 1911), aff'd with- 
out opinion, 210 N. Y. 567, 104 N. E. 1134 (1914); But cf. Maloney v. Clark 
& Co., 6 Kan. *82 (1870); States v. First National Bank of Montrose, 203 Pa. 
69, 52 Atl. 13 (1902). 
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has treated the misrepresentation as to status as of controlling im- 
portance.*® The observed decisional pattern is reversed in such cases, 
with the loss ordinarily imposed on the second victim*! and only 
made to rest on the first where special circumstances exist.6? How- 
ever much this may seem to conflict with the agency doctrine that 
one dealing with a purported agent must inquire into and ascertain 
the existence and extent of the authority,** and whatever reason may 
be assigned for it, whether it be that the swindler is not the person 
intended to have an interest in the paper,** that the personal acquaint- 
ance which the victim had with the asserted agent justified him in 
believing that the instrument would not be made an instrument of 
fraud and so excused the precaution of further inquiry without 
similarly affecting the position of the second victim who took under 
the false indorsement,** or what not, at any rate the law at this point 
is keenly aware of the fact that there is a misrepresentation of status 
and that special consequences attach to that misrepresentation. Of 
course, in such cases there is no impersonation; the only deception 





5 Williston, Contracts (rev. ed. 1937) §1517B, n. 6; Smith, The Identity of 
the Payee (1936) 4 Kan. B.A.J. 291, 292; Comment, The Impostor and the Law 
(1938) 86 U. of Pa. L. Rev. 210; Comments (1938) 13 Notre Dame Lawyer 2811, 
(1937) 11 U. of Cin. L. Rev. 92; (1923) 37 Harv. L. Rev. 149. 

™ Russell v. First National Bank of Hartselle, 2 Ala. App. 242, 56 So. 868 
(1911); Atlanta National Bank v. Burke, 81 Ga. 597, 75 S.E. 738 (1888); First 
National Bank of Chicago v. Pease, 168 Ill. 40, 48 N.E. 160 (1897) ; McCornack 
v. Central State Bank, 203 Iowa 838, 211 N.W. 542 (1926); Kohn v. Watkins 
26 Kan. 691 (1882); Murphy v. Metropolitan National Bank, 191 Mass. 159, 77 
N.E. 692 (1906); Smith v. Ware, 2 Neb. 29 (1873); Strong v. Westchester 
County National Bank, 235 N.Y. 68, 138 N.E. 739 (1923); Armstrong v. Pome- 
roy National Bank, 46 Ohio St. 512, 22 N.E. 866 (1889); Chism, Churchill & 
Co. v. First National Bank, 96 Tenn. 641, 36 S.W. 387 (1896); Figuers v. Fly, 
137 Tenn. 358, 193 S.W. 117 (1917); Guaranty State Bank & Trust Co. v. Lively, 
108 Tex. 393, 194 S.W. 937 (1917); Goodfellow v. First National Bank, 71 
Wash. 554, 129 Pac. 90 (1913); Agricultural Investment Co. v. Federal Bank, 
45 U.C.Q.B. 214 (1880). Contra: Marcus v. People’s National Bank, 57 Pa. 
Super. 345 (1914), disapproved in Commonwealth v. Globe Indemnity Co., 323 
Pa. 261, 185 Atl. 796 (1936). 

™ Holub-Dusha Co. v. Germania Bank of City of New York, 164 App. Div. 
279, 149 N.Y. Supp. 175 (1st Dep’t 1914); Burnet Woods Building and Savings 
Co. v. German National Bank of Cincinnati, 4 Ohio Dec. 290, 3 Ohio N.P. 84 
(1896). 

"See 2 Meechem, The Law of Agency (2d ed. 1914) §§$743-763. 

“ McCornack v. Central State Bank, 203 Iowa 839, 211 N.W. 542 (1926); 
Rowe v. Putnam, 131 Mass. 281 (1881); Strong v. Westchester County National 
Bank, 235 N.Y. 71, 138 N.E. 739 (1923); Guaranty State Bank & Trust Co. v. 
Lively, 108 Tex. 398, 194 S.W. 937 (1917); Goodfellow v. First National Bank, 
71 Wash. 559, 129 Pac. 90 (1913). 

“First National Bank of Ocilla v. Harris, 25 Ga. App. 667, 104 S.E. 574 
(1920); Burnet Woods Building & Savings Co. v. German National Bank of 
Cincinnati, 4 Ohio Dec. 290, 3 Ohio N.P. 84 (1896); Chism, Churchill & Co. 
v. First National Bank, 96 Tenn. 641, 36 S.W. 387 (1896). 
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is as to status with none as to identity. In the imposture cases both 
are present ; but, save for the few cases already mentioned involving 
exceptional collateral statements of a personal or official character, 
the emphasis has been upon the misrepresentation of name in rather 
complete disregard of the false assumption of status. It will be 
necessary hereafter in analyzing the reasons which the courts have 
assigned for their holdings to recur to this fact that what impostors 
assume is a false identity, not merely a false name. Here it is suffi- 
cient to observe that in the impersonation (as distinguished from the 
agency) cases, no difference whatever in result is attributable to the 
particular character of the status assumed by the impostor. Indeed 
there is only occasionally any indication of consciousness that any- 
thing other than a name has been appropriated, despite the disclosure 
in every statement of facts that the borrowing was not thus re- 
stricted. No difference in results can be found to flow from the sub- 
stance and content of the misrepresentations made by the swindler, 
except insofar as he assumed a wholly fabricated name having 
reference to no actual person. To that limited extent at most may 
any significance be said to attach to this factor in determining the 
incidence of loss as between his victims. 

Still another circumstantial difference between the cases, which 
appears from an examination of their facts, relates to the exercise 
or non-exercise of care by the first and second victims respectively 
in their dealings with the impostor. In this connection four possible 
alternatives exist. Neither victim may have exercised any care to 
ascertain the truth of the swindler’s assumption of identity; or both 
may have exercised some care; or the first victim may have exer- 
cised some care and the second none; or the situation may be reversed, 
with the second victim exercising some care and the first entirely 
omitting to do so. 


It should be observed that we are not here concerned with whether 
the care exercised rises to the level of “due” care, whether either 
party was negligent or exercised the quantum of care appropriate 
under the circumstances, or the like, but simply with the question 
of whether any care was exercised. As yet the consideration of the 
cases ig not critical but merely descriptive, reporting the factual 





“ Where the impostor falsely assumed to be a member of a designated part- 
nership and was given a check to the order of the firm—which actually existed—, 
the case was assimilated to the agency cases and decision rendered for the first 
victim. Rowe v. Putnam, 131 Mass. 281 (1881); see Morgan v. Bank of State 
of New York, 1 Duer (8 N.Y. Super.) 434 (1853). 
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elements as they appear in the cases and their results with the correla- 
tions if any. Hence there is no need to anticipate by discussing what 
measures of caution the law does or should expect from the parties 
as an aid to fixing the loss, should care on their part prove a relevant 
consideration. Ours is instead the easier task of reporting whether in 
the cases there has been any care at all exercised by the parties. This 
approach removes all occasion for entering upon a comparison of 
the care exercised by the victims where both have been careful; 
solution of that difficult, if not impossible, problem as to which of two 
persons differently circumstanced has been the more or the less 
diligent is pretermitted in favor of a determination as to whether 
either has been at all careful. 

An analysis of the cases on the basis of the exercise of care 
presupposes some rudimentary test as to what constitutes care. The 
fact that the impostor had an “honest face”, or that he asserted his 
name to be so-and-so, or that in a half-hour’s negotiations with him 
looking to the effectuation of the transaction he continuously bore 
himself as being the person whose identity he had assumed might 
explain his dupe’s reliance but could hardly be said to excuse it or 
to afford evidence of an exercise of care.*? Nor would care in driving 
a shrewd bargain with the impostor, as, for example, the first vic- 
tim’s purchasing property from him at a low price** or the second 
victim’s discounting the proffered instrument upon terms unusually 
favorable to himself*® seem to be the kind of care here contem- 








“See Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 230, 
46 Atl. 420, 50 L.R.A. 75 (1900), 211 Pa. 211, 60 Atl. 723 (1905) (where the 
second victim’s conduct in accepting the instrument from one unknown to 
said victim, except that he had shortly before become a depositor with it at which 
time he told “a pretty straight story”, seems to have been concededly negligent, 
but such victim was nevertheless held entitled to prevail on the ground that 
negligence was immaterial); but cf. Burrows v. Western Union Telegraph Co., 
86 Minn. 499, 503, 90 N.W. 1111, 1113 (1902) (where the care required of 
the second victim is said to be limited to a determination “whether the party 
presenting the check to him was the person to whom it had been delivered as 
payee ...”). 

See Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 764 
(1914); Meridian National Bank of Indianapolis v. First National Bank of 
Shelbyville, 7 Ind. App. 322, 33 N.T. 247, 34 N.E. 608 (1893) (payment by 
check for cattle purchased at price so low as actually to arouse suspicion in con- 
nection with other circumstances). 

See Corinth Bank & Trust Co. v. Security National Bank, 148 Tenn. 136, 
252 S.W. 1001 (1925) (loan by second victim to impostor on note bearing ten 
per cent interest secured by indorsement and delivery of three per cent certificate 
of deposit procured from first victim by imposture). 
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plated.*° Reduced to its lowest terms, the exercise of care in which 
we are interested would seem to call for resort in some degree to 
independent sources of information or grounds for belief tending 
to establish the truth of the representations.°! The ensuing analysis 
of the cases on the basis of the care exercised thus envisages conduct 
of the victims in seeking or obtaining information (1) from sources 
other than the impostor’s representations, and (2) for the purpose of 
verifying such representations. 

When neither party is shown to have exercised any caution in 
his dealings with the impersonator, the decisions have uniformly left 
the first victim to bear the loss.*? Some few cases are altogether silent 
on the question. In them the resultant loss has been imposed on the 
issuer or transferor under whom the impostor took.®* In these situa- 
tions there is the possibility that one party, perhaps both, did in 
fact exercise some care; still, whatever the raw facts may have been, 
the case as developed by the pleadings or the evidence or, at any rate, 
the record on appeal is quite naked of a showing of care presented 
to the court’s attention. Even on the assumption that what governs 
the courts in their disposition of the impostor cases is the presence 
of background considerations however imperfectly sensed, the sur- 
rounding circumstances must be developed with sufficient fullness to 
invoke the intuitive judicial response. Hence the cases where there 





"“The determination of the character of any indorsement involves the 
ascertainment of two things: (1) the identity of the indorser, and (2) the 
genuineness of his signature; and no careful banker would pay upon the faith 
of the genuineness of any name, until he had fully satisfied himself both as to 
the identity of the person and the genuineness of his signature.” Armstrong v. 
Pomeroy National Bank, 46 Ohio St. 512, 523, 22 N.E. 866, 868 (1889). 

” Where the representation made by the impostor is that he is the owner of 
lands which he wishes to sell or mortgage in return for negotiable paper, exam- 
ination of the land title records in the community is not such care as will relieve 
the first victim from the loss, see cases supra note 71. 

"Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 145 S.E. 101 
(1928); Meridian National Bank of Indianapolis v. First National Bank of 
Shelbyville, 7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893); Levy & Solomon 
v. Bank of American, 24 La. Ann. 220 (1872); Famous Shoe & Clothing Co. 
v. Crosswhite, 124 Mo. 34, 27 S.W. 297, 26 L.R.A. 568 (1894); Montgomery 
Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 109 Atl. 
296, 22 A.L.R. 1224 (1920); Sherman v. Corn Exchange Bank, 91 App. Div. 84, 
86 N.Y. Supp. 341 (1st Dep’t 1904) ; Elliott v. Smitherman, 2 Dev. & B. (19 N.C.) 
338 (1837); Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474 (1871) ; 
Winters National Bank v. Roberts, 20 Ohio Dec. 690 (1909); Corinth Bank 
& Trust Co. v. Security National Bank, 148 Tenn. 136, 252 S.W. 1001 (1923); 
Townsend, Oldham, & Co. v. Continental State Bank of Gorham, 178 S.W. 564 
(Tex. Civ. App. 1915). 

* Elliott v. Smitherman, 2 Dev. & B. (19 N.C.) 338 (1837); Winters Na- 
tional Bank v. Roberts, 20 Ohio Dec. 690 (1909). 
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is no showing of care may properly be assimilated to those where 
there is a showing of no care. Oftener the cases do indicate in a 
general way what was done or left undone by one of both of the 
victims in dealing with the impostor, showing that neither of them 
sought any identification of him beyond his mere assertion of identity 
and his possession of goods or written instruments or obligations for 
which they bargained.** At times the failure to investigate has been 
in the face of circumstances which one might expect would arouse 
inquiry,®° as, for example, a bad reputation for honesty known to 
the first victim®* or a variation between the name in which the in- 
strument was made payable and that by which the impostor indorsed 
it to the second victim.®* Occasionally the relations between im- 
postor and victim have not been merely momentary and casual but 
have extended over a period adequate to effectuate the intended 
fraud, during which time the dupe has been continuously acquainted 
commercially or personally with the impostor while relying un- 
questioningly on the latter’s assumption of identity—a situation 
which has not been differentiated from other cases where the 
only information consisted of the assurances given in connection 
with the consummation of the fraudulent transaction.®** Regardless 





“Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 145 S.E. 101 
(1928); Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 
(1923) semble; Meridian National Bank of Indianapolis v. First National Bank 
of Shelbyville, 7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893); Levy & 
Salomon v. American, 24 La. Ann. 220 (1872); Famous Shoe & Clothing Co. v. 
Crosswhite, 124 Mo. 34, 27 S.W. 397, 26 L.R.A. 568 (1894); Montgomery 
Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 109 Atl. 
296, 22 A.L.R. 1224 (1920); Forbes & King v Espy, Heidelbach, & Co., 21 
Ohio St. 474 (1871); Cornith Bank & Trust Co. v. Security National Bank, 148 
Tenn. 136, 252 S.W. 1001 (1923); Townsend, Oldham & Co. v. Continental 
State Bank of Gorham, 178 S.W. 564 (Tex. Civ. App. 1915). Accord: Sherman 
v. Corn Exchange Bank, 91 App. Div. 84, 86 N.Y. Supp. 341 (1st Dep’t 1904). 

* Corinth Bank & Trust Co. v. Security National Bank, 148 Tenn. 136, 252 
S.W. 1001 (1923); see Levy & Solomon v. Bank of America, 24 La. Ann. 220 
(1872) (first victim actually entertained suspicions). 

See Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921) 
(impersonation by impostor of his brother, the first victim knowing that there 
were two brothers of whom one “was a rascal” but accepting the impostor’s 
identification of himself as the honest brother without investigation “inasmuch 
as the brothers favored”). 

"Famous Shoe & Clothing Co. v. Crosswhite, 124 Mo. 34, 27 S.W. 397, 26 
L.R.A. 568 (1894); Townsend, Oldham & Co. v. Continental State Bank of 
Gorham, 178 S.W. 564 (Tex. Civ. App. 1915). 

* Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 (1923) 
(second victim let lodgings to impostor who occupied them for unspecified period 
required to complete transaction and meanwhile received mail under assumed 
name); Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474 (1871). 
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of the variations noted, the courts have held, whenever confronted 
with lack of care on the part of both victims, that the one first gulled 
must stand the loss—a result which, by its nonconformance with 
the observed decisional pattern imposing the loss usually but not 
always on the earlier victim, suggests that this fact may possess 
significance. 

Where both are shown to have exercised some care, the same 
tendency to impose the resulting loss on the first victim is observable 
in general® although with not quite the same unanimity in the au- 
thorities. Two cases, both from the same jurisdiction, New York, 
and involving the same transaction, have taken the contrary posi- 
tion’ although in one of them (and that the only one decided by 
the Court of Appeals) the result appears to have been arrived at on 
purely procedural grounds, with a clear intimation that in their ab- 
sence a contrary conclusion would have been reached.1®! Elsewhere 
the decisions have been all one way—liability on the first victim. 
Thus, where both victims required and obtained identification by a 
third person of good standing in the community who was personally 
known to them,?®? where the first victim dealing by correspondence 
acted pursuant to documents or statements in the correspondence 





* United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891); United States v. First National Bank & Trust Co. of Oklahoma City, 
17 F. Supp. 611 (W. D. Okla. 1936); Ryan v. Bank of Italy National Trust and 
Savings Association, 106 Cal. App. 690, 289 Pac. 863 (1930); Hoge v. First 
National Bank of Chicago, 18 Ill. App. 501 (1886) semble; McHenry v. Old 
Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 97 N.E. 395, 38 L.R.A. 
(N.S.) 1111 (1911); North Philadelphia Trust Co. v. Kensington National Bank, 
328 Pa. 298, 196 Atl. 14 (1938); Jamieson & McFarland v. Heim, 43 Wash. 153, 
86 Pac. 165 (1906). 

Oriental Bank v. Gallo, 112 App. Div. 360, 98 N.Y. Supp. 561 (2d Dep’t 
1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1997); Gallo v. Brook- 
lyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910). 

™ “When the plaintiff was sued by the Oriental Bank, the claim on which 
he now seeks to impose liability on the defendant would, if established, have been 
a complete defense to that suit. . . . But the difficulty is that, as alleged in the 
complaint, that issue has been decided against him. ...it may be surmised 
that the litigation which terminated adversely to the plaintiff was instituted in 
its [defendant’s] behalf. If this fact were proved the defendant, though not a 
party to the action by the Oriental Bank, would be concluded by the judgment 
rendered therein. But that judgment was against the plaintiff, not in his favor... . 
If, as stated by the learned court below, the defendant was estopped from denying 
that the man to whom it had delivered the check was the payee thereof, that 
should have been so decided in the suit of the Oriental Bank against the plain- 
tiff.’ Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 228, 92 N.E. 633, 635 
(1910). 

™ United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891) ; McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 
97 N.E. 395, 38 L.R.A. (N.S.) 1111 (1911). 
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corroborative of the impostor’s assumed identity and the second, 
dealing in person, obtained identification from a reputable third 
person known to him,!°* where the former acted pursuant to iden- 
tification by a third person and the latter only after inquiry of and 
assurances by the first victim himself,’ and the like,’® the courts 
(outside of New York) have consistently imposed liability on the 
one first defrauded. While the presence of the New York holdings 
makes this situation more closely resemble the distribution of de- 
cisions noted earlier in this paper by which liability is imposed usually 
on the first but sometimes on the second victim of the impostor, 
their limitation to a single jurisdiction and the equivocal character 
of Gallo v. Brooklyn Savings Bank’ so seriously weaken the 
authority for making the second victim bear it in any case as to 
justify the opinion that here again is a state of facts which is of 
governing importance in allocating the loss. 

There is once again unanimity, not merely virtual but absolute, 
in that line of cases where the second victim has exercised care while 
the first has exercised none; and once again it is to the same tenor, 
namely, that the loss will be made to rest on the first victim.1°* The 
typical situation is that where the later victim seeks to protect him- 
self by obtaining identification of the impostor by some reputable 





** Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. 
App. 690, 389 Pac. 863 (1930) semble; Hoge v. First National Bank, 18 Ill. App. 
501 (1886) semble; Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 
217, id. 222, 96 N.W. 112 (1902). 

United States v. First National Bank & Trust Co. of Oklahoma City, 17 
F. Sup. 611 (W.D. Okla. 1936). 

**See North Philadelphia Trust Co. v. Kensington National Bank, 328 
Pa. 296, 196 Atl. 14 (1938) (introduction to first victim followed by indorsement 
with assumed name and then with impostor’s own name, and transfer to im- 
postor’s bank of deposit); Jamieson v. McFarland v. Heim, 43 Wash. 153, 86 
Pac. 165 (1906). 

** See supra note 101. 

*" Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 764 (1914); 
Central National Bank v. National Metropolitan Bank, 31 App. D.C. 391 (1908) ; 
Meyer v. Indiana National Bank, 27 Ind. App. 354, 61 N.E. 596 (1901) ; Maloney 
v. Clark & Co., 6 Kan. 82 (1870); Emporia National Bank v. Shotwell, 35 
Kan. 360, 11 Pac. 141 (1886); Crippen, Lawrence & Co. v. American National 
Bank, 51 Mo. App. 508 (1892); Merchants’ Loan & Trust Co. v. Bank of the 
Metropolis, 7 Daly 137 (N.Y.C.P. 1877); First National Bank of Ft. Worth v. 
American Exchange National Bank, 49 App. Div. 349, 63 N.Y. Supp. 58 (1st Dep’t 
1900), afd, 170 N.Y. 88, 62 N.E. 1089 (1902); but cf. Mercantile National 
Bank v. Silverman, 148 App. Div. 1, 132 N.Y. Supp. 1017 (1st Dep’t 1911), 
aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914). 
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third person whom he knows, before consenting to accept the prof- 
fered instrument,!®* although in a few cases identification has been 
by exhibition of letters received through the postoffice or other docu- 
ments corroborating the assumption of identity.1° Insofar as the first 
victim’s behavior is concerned, the decisions involve every variation 
from a simple absence of any showing as to his care or conduct1!° 
through cases where his only knowledge of the impostor was that 
derived in the course of the transaction generating the loss! to in- 
stances where excessive haste or manifest neglect have led to an 
omission of simple natural inquiries, disregard of suspicious cir- 
cumstances, and non-use of appropriate and readily available means 
of information provided for identification.1!? In all alike he must 
answer, where he is not shown to have taken any precautions while 
his fellow-sufferer from the swindler’s wiles has done so. 

There remains the situation where the first victim has exercised 
some care, the second none. Here the picture is quite reversed. Not 
only is there no unanimity in the opinions; but more than that, here 
decisions relieving the first victim of the loss and imposing it on 
the second preponderate. True, there are cases where the first victim 
has dealt with the impostor only after causing him to be identified 





** Central National Bank v. National Metropolitan Bank, 31 App. D.C. 391 
(1908) (identification to second victim by first victim’s agent); Maloney v. 
Clark & Co., 6 Kan. 82 (1870); Emporia National Bank v. Shotwell, 35 Kan. 
360, 11 Pac. 141 (1886) (identification of third person who in turn identified 
impostor); Crippen, Lawrence & Co. v. American National Bank, 51 Mo. App. 
508 (1892); Merchants’ Loan & Trust Co. v. Bank of the Metropolis, 7 Daly 137 
(N.Y.C.P. 1877); First National Bank of Ft. Worth v. American Exchange 
National Bank, 49 App. Div. 349, 63 N.Y. Supp. 58 (1st Dep’t 1900), afd, 
170 N.Y. 88, 62 N.E. 1089 (1902). Accord: Meyer v. Indiana National Bank, 27 
Ind. App. 354, 61 N.E. 596 (1901). 

* Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 764 (1914) 
{letters and prepared deed ready for execution); Peninsular State Bank of 
Michigan v. First National Bank, 245 Mich. 179, 222 N.W. 157 (1928). 

*° Central National Bank v. National Metropolitan Bank, 31 App. D.C. 391 
(1908). 

“* Meyer v. Indiana National Bank, 27 Ind. App. 354, 61 N.E. 596 (1901) 
(transaction repeated at six months’ interval); Emporia National Bank v. Shot- 
well, 35 Kan. 360, 11 Pac. 141 (1886); Merchants’ Loan & Trust Co. v. Bank of 
the Metropolis, 7 Daly 137 (N.Y.C.P. 1877); First National Bank of Fort Worth 
v. American Exchange National Bank, 49 App. Div. 349, 63 N.Y. Supp. 58 
(1st Dep’t 1900), aff'd, 170 N.Y. 88, 62 N.E. 1089 (1902). In Maloney v. Clark 
& Co., 6 Kan. 82 (1870), a draft was forwarded to a distant locality upon request 
by an impostor assuming to be the drawer’s brother without, so far as appears, 
anything in the context of the letters in verification of the assumed identity. 

™® Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 764 (1914); 
Peninsular State Bank of Michigan v. First National Bank, 245 Mich. 179, 222 
N.W. 157 (1928); Crippen, Lawrence & Co. v. American National Bank, 51 Mo. 
App. 508 (1892). 
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by some reputable third person’* or after investigating independ- 
ently the credit standing and character of the person whose identity 
was assumed’'* while the conduct of the second victim is not 
shown?” or consists in dealing upon no further information than that 
incidental to the transaction itself,1"* and yet the loss has been 
imposed on the former. But more commonly, where the second vic- 
tim is not shown to have used any care whereas the first has done 
so—by procuring identification from a third person,’!*? by checking 
the credit standing of the person whose identity the impostor has 
assumed,"® by notations or addenda on the instrument itself serving 
to specify the person entitled or the transaction involved with more 
particularity than would a mere designation by name,"® by dealing 
on the taith of correspondence bearing internal evidence of the verity 
of the impostor’s assumption of identity,!*° or under a scheme of pay- 
roll distribution which provides equivalent guarantees with respect to 
identity’**—the prevailing tendency is to spare the first victim and 





™* Robertson v. Coleman, 141 Mass. 231, 4 N.E. 619 (1886); Burrows v. 
Western Union Telegraph Co., 86 Minn. 499, 90 N.W. 1111 (1902); Land Title 
& Trust Co. v. Northwestern National Bank, 196 Pa. 230, 46 Atl. 420, 50 L.R.A. 
75 (1900). 

™ Commercial Bank & Trust Co. v. Southern Industrial Banking Corp., 
16 Tenn. App. 141, 66 S.W. (2d) 209 (1932). 

™'Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 230, 
46 Atl. 420, 50 L.R.A. 75 (1900). 

™* Robertson v. Coleman, 141 Mass. 231, 4 N.E. 619 (1896) (check trans- 
ferred in settlement of bill for four days lodging); Burrows v. Western Union 
Telegraph Co., 86 Minn. 499, 90 N.W. 1111 (1902) (although the third person 
who identified the impostor to the first victim was on hand available to identify 
him to the second victim). Accord: Missouri Pacific R. R. v. M. M. Cohn Co., 
164 Ark. 335, 261 S.W. 595 (1924); Land Title & Trust Co. v. Northwestern Na- 
tional Bank, 196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 (1900) (single casual prior 
contact). 

™? Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 
10 N.E. (2d) 457 (1937). 

™*Tolman v. American National Bank, 22 R.I. 462, 48 Atl. 480 (1901). 
Accord: District National Bank of Washington v. Washington Loan & Trust 
Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933). 

™ State ex rel. Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936). Accord: 
Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 (1924); 
Mercantile National Bank v. Silverman, 148 App. Div. 1, 132 N.Y. Supp. 1017 
(ist Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914). 

” Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929); 
Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876); American Surety Co. v. 
Empire Trust Co., 262 N.Y. 181, 186 N.E. 436 (1933). 

* Miners’ & Merchants’ Bank v. St. Louis Smelting & Refining Co., 178 S.W. 
211 (Mo. App. 1915); Rivara v. Delaware, Lackawanna & Western R. R., 
98 N.J.L. 290, 119 Atl. 6 (1922); Rolling v. E. Paso & Southwestern Ry., 127 
S.W. 302 (Tex. Civ. App. 1910); Simpson v. Denver & Rio Grande R. R., 43 
Utah 105, 134 Pac. 883 (1913). Contra: Missouri Pacific R. R. v. M. M. Cohen 
Co., 164 Ark. 335, 261 S.W. 895 (1924). 
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make the second shoulder the consequences. Nor does it seem to 
alter the result that circumstances of suspicion attending each of 
the successive impostures would seem to suggest a heightening of 
caution beyond what either exercised, provided the earlier of them 
has in fact taken some care, the later none.!** Here again it would 
seem that a highly significant factor has been discovered; for, in 
imposing the loss in the majority of instances upon the imprudent 
second victim, the decisions contrast noticeably with the general de- 
cisional pattern under which the first victim is ordinarily held 
answerable and even more strikingly with what has been seen in 
the preceding three categories relating to care, in each of which (ex- 
cept for the New York cases already noted) the loss was made in 
every instance to rest on the first victim. 

The various fact elements traceable in the cases having been 
segregated and the results noted in the light of each of them, re- 
capitulation is indicated. In general, the loss resulting from a dual 
imposture in obtaining and transferring negotiable paper is imposed 
on the first victim but in a substantial number of cases the contrary 
is true. Whether the dealings between impostor and first victim 
are conducted in person or by mail, the allocation of loss is substan- 
tially the same. So too, a comparable distribution of results obtains 
regardless of the formal status of the parties to the paper and of 
the involved factors as to whether the instrument is two- or three- 
party, original or pre-existing, paper and whether the second victim 
is named as a party thereto before, or becomes one only by, dealing 
with the impostor. So far as the content of the misrepresentations 
made in connection with the impersonation, they are revealed as 
departing substantially from the normal pattern in only one par- 
ticular, namely, that where the impostor has assumed a wholly fab- 
ricated and imaginary identity, decision has gone against the first 





™ Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); Miners’ & Merchants’ Bank v. St. Louis Smelting & Refining 
Co., 178 S.W. 211 (Mo. App. 1915) (illegible indorsement) ; American Surety Co. 
v. Empire Trust Co., 262 N.Y. 181, 186 N.E. 436 (1933). But see District National 
Bank of Washington v. Washington Loan & Trust Co., 62 App. D.C. 198, 65 F. 
(2d) 831 (1933) (some weight apparently attached to fact that second victim was 
impostor’s own bank of deposit and applied part of proceeds to impostor’s debt 
to it regardless of suspicious character of his explanations). Where two payroll 
checks were diverted by means of impersonation and the purported indorsing 
signature was spelled the same as the name of the payee on one but differently 
on the other, the distinction taken between the two by trial court was disap- 
proved on appeal and the same principles held to govern the incidence of the 
loss regardless of that circumstance. Simpson v. Denver & Rio Grande R. R., 
43 Utah 105, 134 Pac. 883 (1913). 
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victim not merely usually but always. It is when the factor isolated 
is the exercise or non-exercise of care by the respective victims that 
a marked deviation in result from the ordinary majority-minority 
line-up appears.’*3 Where neither dupe exercised care, the loss has 
been made to rest on the first always; where the second victim ex- 
ercised care and the first none, always; where both parties exercised 
care, always with the relatively inconclusive exception of the New 
York cases. But where the first victim exercised care and the sec- 
ond none, in the majority of instances the latter has had to bear the 
loss, in clear opposition to his favored position under any of the three 
prior situations and under the results obtaining in any other arrange- 
ment of the factual elements or in the totality of the impersonation 
cases. 


It is submitted in the light of this re-examination of the decisions 
on their facts that the statement that in impostor cases in the nego- 
tiable instruments field the resultant logs rests by the majority doc- 
trine on the drawer, maker, or indorser is an unwarranted overgen- 
eralization which omits a material qualification. Tested by what the 
courts have actually done, the prevailing rule should rather be stated 
to be that in such cases the loss will be imposed on the first victim 
of the imposture—unless he has exercised care and the second victim 
has exercised none, in which case the latter must bear the loss. The 
rule as thus limited is disputed in no jurisdiction; so far as it goes 
it represents not merely majority but universally accepted doctrine. 
The only conflict is as to the validity of the qualification. Concededly 
a number of jurisdictions prefer the rule unadorned; but as has 
already been shown more apply it with the qualification. Disagree- 
ment exists with reference not to the normal rule as to incidence of 
loss but solely over the exception to the rule; and as to that the 
prevailing practise is harmonious with the Tolman case which thus 
represents in application a majority sentiment and is not the perverse 
minority maverick that it appears to be when the qualification stated 
above is overlooked. 

It is not contended that the qualified doctrine here stated con- 
forms to what the courts generally profess to have been doing in 


™ This distinction was apprehended and expressed very shortly after the 
submission of the Uniform Negotiable Instruments Law, in differentiating the 
Tolman Case from Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 
217, 222, 96 N.W. 112 (1902); see Eaton, The Negotiable Instruments Law: 
Its History and Its Practical Operation (1904) 2 Mich. L. Rev. 260 at 288, 289. 
Curiously, Commissioner Eaton’s observations on this point seem to have been 
generally overlooked. 
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announcing their grounds of decision. While many of them have 
exhibited a greater or less awareness of the importance of the ex- 
ercise of care by the respective victims as an element affecting the 
disposition of the cases,** and occasionally indeed have declared that 
the question of care is of no importance,’ more often they seem 
to have acted without the formulation of any conscious reaction on 
the matter ; but they have reacted just the same. The relative neglect 
of this phase of the facts in judicial discussion, its obvious import- 
ance in conditioning the judicial response, suggest that what we have 
here is one of the unobtrusive and scarcely apprehended circum- 
stances that provoke the “judicial hunch”, the spark which explodes 
into the judgment intuitive.'*6 

Corroborating this is the uniform holding against the first victim 
where the impostor assumes a wholly imaginary character, which has 
already been noted. That the existence or non-existence of the person 
represented is not of itself determinative of the incidence of loss has 
been recognized; and yet the situation has always led the courts to 
make the first victim bear it. May this not be because they have felt 
intuitively that exposure of the falsity is so much easier a task where 
there is no flesh-and-blood person being imitated that a failure to 
discover the fact prima facie establishes that the first victim has ex- 
ercised no care,!** accompanying the conclusion with the caveat that 


™ United States v. National Exchange Bank, 45 Fed. 166 (C.C.E.D. Wis. 
1891); Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Boatsman v. Stockmen’s National Bank, 45 Colo. 498, 138 Pac. 764 (1914); 
Maloney v. Clark & Co., 6 Kan. 87 (1870); Levy & Solomon v. Bank of America, 
24 La. Ann. 221 (1872); Peninsular State Bank of Michigan v. First National 
Bank, 245 Mich. 183, 222 N.W. 157 (1928) ; Burrows v. Western Union Telegraph 
Co., 86 Minn. 503, 90 N.W. 1111 (1902); Crippen, Lawrence & Co. v. American 
National Bank, 51 Mo. App. 518 (1892); First National Bank of Ft. Worth v. 
American Exchange National Bank, 49 App. Div. 355, 63 N.Y. Supp. 581 (ist 
Dep’t 1900); State ex rel. Keel v. Wynne, 210 N.C. 429, 187 S.E. 571 (1936) ; 
McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 212, 97 N-E. 
395, 38 L.R.A. (N.S.) 111 (1911); Commercial Bank & Trust Co. v. Southern 
Industrial Banking Corp., 16 Tenn. App. 141, 66 S.W. (2d) 209 (1932); Rolling 
v. El Paso & Southwestern Ry., 127 S.W. 302 (Tex. Civ. App. 1910) ; Simpson v. 
Denver & Rio Grande R. R., 43 Utah 109, 134 Pac. 883 (1913). 

8 See Hoge v. First National Bank, 18 Ill. App. 501 (1886); Meridian Na- 
tional Bank of Indianapolis v. First National Bank of Shelbyville, 7 Ind. App. 
335, 33 N.E. 247, 34 N.E. 608 (1893); Emporia National Bank v. Shotwell, 35 
Kan. 360, 373, 11 Pac. 141, 149 (1886); American Surety Co. v. Empire Trust 
Co., 262 N.Y. 181, 186, 186 N.E. 436, 439 (1933); Land Title & Trust Co. v. 
Northwestern National Bank, 196 Pa. 230, 238, 46 Atl. 420, 424, 50 L.R.A. 75 
(1900) ; Comment (1937) 11 U. of Cin. L. Rev. 89. 

*°See Hutcheson, The Judgment Intuitive: The Function of the “Hunch” 
in Judicial Decision (1929) 14 Corn. L. Q. 274. 

™™See Tolman v. American National Bank, 22 R.I. 462, 465, 48 Atl. 480, 
481 (1901). 
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the matter is not ipso facto determinative, so as to allow for the 
possible situation where by a very skilful and elaborate scheme the 
swindler has built up an appearance of reality for his dummy per- 
sonality which resists the victim’s actual care in making the examin- 
ation, should such care be shown? So interpreted, the reaction to the 
imaginary personality situation becomes merely a specialized form 
of the stated rule and qualification; and there remain no cases not 
included within their ambit. 

Thus far the discussion has been confined to a probe of the results 
arranged by fact patterns and to hypothesizing a rule from the 
manner in which variant facts were reflected in correspondingly 
variant decisions. That rule may perhaps be safely taken to repre- 
sent “the law” since it affords a basis for prediction as to what the 
courts will in fact do.!*8 It does not, indeed, eliminate conflict al- 
though it does at least harmonize three-fourths of the whole field; 
but the other quarter finds majority and minority lined up in exactly 
converse order to that appearing where all the cases are lumped to- 
gether without detailed examination. Nor does the rule thus arrived 
at square with many, perhaps not with any, of the doctrines judi- 
cially pronounced in this area. Since we have it on high and uncon- 
troverted authority that expressions in a case going beyond its issues 
are not of controlling importance,’”® the only courts bound by their 
precedents to the minority rejection of the stated qualification are 
those which have already preferred the careless second to the careful 
first victim, all others being fully at liberty to conform when oc- 
casion arises with the majority view applying such qualification, de- 
spite prior inconsistent language. The question still remains, however, 
whether the rule and qualification hunched out by the courts embody 
a sound judicial instinct or whether some one of the doctrines that 
the courts have professed to follow may not be better. Such an in- 
guiry should also assist in determining whether the majority accept- 





'°“The prophecies of what the courts will do in fact, and nothing more pre- 
tentious, are what I mean by the law.” Holmes, The Path of the Law (1897) 
10 Harv. L. Rev. 461. “A principle or rule of conduct so established as to justify 
a prediction with reasonable certainty that it will be enforced by the courts if its 
authority is challenged, is, then, for the purpose of our study, a principle or rule 
of law.” Cardozo, The Growth of the Law (1927) 52. 

“Tt is a maxim not to be disregarded, that general expressions, in every 
opinion, are to be taken in connection with the case in which those expressions 
are used. If they go beyond the case, they may be respected, but ought not to 
control the judgment in a subsequent suit .. .” Cohen v. Virginia, 6 Wheat. 
264, 399 (U.S. 1821). This language of Marshall has been frequently repeated 
with approval; see, e.g., Myers v. United States, 272 U.S. 52, 142, 47 Sup. Ct. 
21, 34 (1926), opinion by Taft, C.J. 
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ance or the minority rejection of the qualification to the rule is the 
more desirable. Accordingly, the descriptive technique of factual 
analysis ceases at this point, to be replaced by a critical examination 
of the reasons announced for the decisions rendered. 


III. 


The earliest of the impostor cases in the law of negotiable in- 
struments, Elliot v. Smitherman,'* involved the fraudulently pro- 
cured issuance of a promissory note, and assigned as a ground for 
imposing the loss on the maker that he “puts it in circulation, and 
when it is endorsed by the payee, he stands in the same situation as 
the acceptor of a bill of exchange; and it is no defense for an ac- 
ceptor to an action by a bona fide holder that the drawer’s name has 
been forged”.!*! This extension of the rule of Price v. Neal**? to im- 
pose on a maker of a note, who has never beheld the indorsement of 
the impostor-payee, the liability which is imposed on the acceptor 
of a bill because of his duty to satisfy himself of the genuineness 
of a signature physically present for him to appraise at the time of 
his acceptance is not only somewhat amazing in itself but leaves one 
to wonder how it would work out if the first victim were a drawer 
or an indorser instead of a party primarily liable on the instrument. 
While the ingenuity of the analogy may compel admiration, its in- 
completeness as a basis for apportioning the loss between the victims 
renders it therefore intellectually unsatisfying. Moreover, the evil 
days upon which the rule of Price v. Neal has fallen, as evidenced 
by the recent tendency to limit its application’** and criticize its 





™2 Dev. & B. (19 N.C.) 338 (1837). 

* Id. at 340. 

™ 3 Burr. 1354 (K.B. 1762). 

*8 See McKleroy v. Southern Bank of Kentucky, 14 La. Ann. 458 (1859); 
First National Bank of Lisbon v. Bank of Wyndmere, 15 N.D. 299, 108 N.W. 
546 (1906) ; American Express Co. v. State National Bank, 27 Okla, 824, 113 Pac. 
711 (1911), overruled in Cherokee National Bank v. Union Trust Co., 33 Okla. 
342, 125 Pac. 646 (1912) (all refusing to extend the doctrine of Price v. Neal 
respecting the conclusiveness of acceptance to cover the case of payment); also 
First National Bank of Quincy v. Ricker, 71 Ill. 439 (1874); Louisa National 
Bank v. Kentucky National Bank, 239 Ky. 302, 39 S.W. (2d) 497 (1931); 
First National Bank v. United States National Bank, 100 Ore. 264, 197 Pac. 547 
(1921); Ford & Co. v. People’s Bank of Orangeburg, 74 S.C. 180, 54 S.E. 204, 
10 L.R.A. (N.S.) 63 (1906); Canadian Bank of Commerce v. Bingham, 30 Wash. 
484, 71 Pac. 43 (1902) (all recognizing, as a qualification to the doctrine, that 
the holder’s fraud or culpable negligence contributing to the deception of drawee 
bank sustains the latter’s right to recover back the sum paid on account of the 
spurious instrument). The authorities with regard to the effect of the holder’s 
failure to require identification, on the drawee’s right to recover back payments 
are collected in Britton, Cases on Bills and Notes (2d ed. 1932) 406, n. 35. 
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implications,'** render it improbable that any court today will reach 
back a hundred years to revive this particular solution. It would seem 
futile to belabor the decision at length, as this method of reasoning 
has not commended itself on a single subsequent occasion since the 
time of its rendition, a degree of neglect in itself eloquent of its 
weakness. 

The variety of current conceptual expositions provides plenty 
of materials for us to dissect without profaning the grave of dead 
doctrine. In articulating their reaction that in most instances the first 
victim should bear the loss, courts and commentators have run 
through a wide range of arguments. Prominent among the “rules” 
laid down as guides to determine the incidence of loss are to be found 
the dominant-intention rule and the two-innocent-parties rule, used 
to support its imposition on the first victim, the consequences-of- 
forgery rule used to impose it on the second, and arguments on the 
basis of estoppel or negligence used for both purposes. Allusions to 
such peripheral matters as the policy favoring negotiability, an- 
alogy to impostures in other types of transaction, and the duty of 
banker to depositor are used as buttressing arguments although 
seldom advanced independently to sustain the conclusion. Indeed 
one difficulty in analyzing the cases is that typically they do not rely 
on any one argument but bring in at some point or another with 
greater or less distinctness a reference to all of the standard argu- 
ments and considerations supporting the decision, so mixing and 
confusing them as to render it well-nigh impossible to state with 
precision what doctrine the court did adopt.’*° But while this pro- 
tean policy baffles the attempt to criticise the cases individually, it 





See 2 Morse, Banks & Banking (6th ed. 1928) §464; 3 Daniel, Negotiable 
Instruments (7th ed. 1933) §1612; Aigler, The Doctrine of Price v. Neal (1926) 
24 Mich. L. Rev. 809; Forged and Altered Negotiable Papers (1875) 9 Am. L. 
Rev. 411; (1932) 17 St. L. L. Rev. 273. But see Bigelow, Bills, Notes and Checks 
(3d ed. 1928) §§192, 193; Ames, The Doctrine of Price v. Neal (1891) 4 Harv. 
L. Rev. 297; (1930) 30 Mich. L. Rev. 456. 

™* See Smith, The Identity of the Payee (1936) 4 Kan. B.A.J. 286; Comment 
(1937) 7 Brooklyn L. Rev. 221; (1938) 18 B.U.L. Rev. 149. This confused ap- 
proach is well-illustrated in the case of United States v. First National Bank & 
Trust Co. of Oklahoma City, 17 F. Supp. 611 (W. D. Okla. 1936), where the 
court’s decision that the first victim must bear the loss emerged from quotations 
from a promiscuously mingled group of cases and secondary authorities, set forth 
with no indication of choice between doctrines or even of the fact that different 
doctrines were represented by the authorities quoted, re-enforced by some re- 
liance on the drawer’s delay in asserting his claim against the later takers, the 
degree to which this latter factor influenced the decision being highly indetermin- 
ate. 
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does not seriously interfere with an examination of the several doc- 
trines involved, which is after all the important thing. 

Today one inquiry which necessarily precedes all others is whether 
there is any provision in the Uniform Negotiable Instruments Law 
which directs the determination of the impersonation cases, since if 
there is it must prevail. Three quite distinct sections of the act have 
been mentioned at one time or another. One of them, subsection 3 of 
Section 9, designating as bearer paper an instrument payable to a 
fictitious or non-existing payee, has only been noticed in passing 
as not applying to the impostor situation.1%* By its terms subjective 
fictitiousness is contemplated, and this is lacking even in those cases 
where there is no actual person possessing the identity assumed by 
the impostor. These declarations accord with the result reached be- 
fore the act which, however, clearly confirms the prevailing require- 
ment prior to the act that the person making the instrument payable 
to a non-existing or fictitious payee should have been aware of the 
fact in order for it to be bearer paper.1*7 In two cases!** an attempt 
was made to rely on Section 61, defining the drawer’s liability as 
involving an admission of the payee’s existence and capacity to en- 
dorse. In both the argument was rejected.18® The section, which is 
merely declaratory of the common law rule, has no application to 
cases involving spurious payees; it compels admission of the en- 
dorsing capacity of the designated payee only, not of someone else 
who falsely represents himself as such and undertakes to endorse. 
While both of the cases which have passed on the point involved a 
misrepresentation of agency and not of identity, yet the language 
used and the distinctions pointed out as controlling are equally ap- 





**See Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 345, 215 Pac. 
1080, 1087 (1923); Montgomery Garage Co. v. Manufacturers’ Liability Insur- 
ance Co., 94 N.J.L. 152, 154, 109 Atl. 296, 297, 22 A.L.R. 1224 (1920); Smith, 
op. cit. supra note 135, at 290; Comment (1938) 13 Notre Dame Lawyer 210; 
(1938) 32 Ill. L. Rev. 731, n. 7; cf. Comment (1931) 35 Dick. L. Rev. 91, 92. 
Accord: Robertson Banking Co. v. Brasfield, 202 Ala. 167, 168, 79 So. 651, 652 
(1918). 

7 See discussion supra p. 165. 

#8 Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651 (1918); 
McCornack v. Central State Bank, 203 Iowa 833, 211 N.W. 542 (1926). See 
Comment (1927) 75 U. of Pa. L. Rev. 774; cf. Smith loc. cit. supra note 135. 

“Tt should be noted, however, that in both cases cited there was vigorous 
disagreement. In the Alabama case, while four judges concurred in result, only 
two agreed as to the reasoning with respect to §61, two others concurring spe- 
cially and three dissenting. In the Iowa case, five judges concurred and two dis- 
sented. The discussions in this latter case contain a particularly full consideration 
of the problems involved. 
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plicable to cases of true impersonation, where the issue will un- 
doubtedly be similarly disposed of if it should arise. 

The real storm center ag to the application of the Negotiable 
Instruments Law, however, is not in either of the particulars men- 
tioned but in whether the matter of impersonation is covered by 
Section 23 of the act, dealing with the effect of a signature “forged 
or made without the authority of the person whose signature it pur- 
ports to be”. 

It was certainly the opinion of Chief Justice Stiness, as ex- 
pressed in the Tolman case, that the act, in whose preparation he 
had been active,’*! did prescribe, in the section mentioned, a rule ap- 
plicable to the impersonation cases, the impersonator’s signature 
being, as he conceived, forged or at any rate unauthorized, hence 
incapable of supporting action by the later victim against the earlier, 
in the absence of precluding conduct of such earlier victim. In this 
view Judge Brewster, also a commissioner on uniform laws when 
the act was prepared and moreover a member of the sub-committee 
specially charged with its preparation, seems to have concurred al- 
though somewhat equivocally by his assumption that the Tolman 
case involved a decision only as to what constituted precluding cir- 
cumstances and his unceremonious dismissal of the dominant-inten- 
tion argument advanced by those contending that the indorsement 
was no forgery and so not within the terms of the act.14? Mr. Eaton 
spoke even more clearly in support of Stiness’ position.'** Although 
no other example has been found of an expression of opinion by 
their contemporaries on the commission, the proposition that the 
act was uniformly considered and intended by its sponsors as pre- 
scribing the consequences of impersonation, by its references to 
forgery and preclusion, cannot be confidently asserted. In opposition 
to the declarations by Stiness and Brewster must be weighed the 
language of Mr. John J. Crawford, the draftsman of the act, dis- 
tinguishing the Tolman case from the conflicting decision in Land 
Title and Trust Company v. Northwestern National Bank** in terms 





1“ “This statute covers the case . . . One of the advantages of the act is in 
settling the question.” 22 R.I. 462, 466, 48 Atl. 480, 482 (1901). 

For the history of the drafting of the act and of the prominent part 
played therein by Stiness, Brewster, & Crawford, see Ogden, Negotiable Instru- 
ments (4th ed. 1938) 25, 26; Eaton, The Negotiable Instruments Law: Its 
History and Practical Operation (1904) 2 Mich. L. Rev. 260. 

See Brewster, Reply to Supplementary Note in Brannan, The Negotiable 
Instruments Law (3d ed. 1920) 469, 470. 

See Eaton, op. cit. supra note 141, at 287. 
#196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 (1900). 
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of difference in intent,’*° thus accepting the dominant intention 
theory with its implications of no forgery and no coverage by the act. 
These discordant expressions by those so intimately associated with 
its preparation make it highly uncertain what the framers did in- 
tend in this connection by Section 23 and justify the inference that 
the precise situation was not present in their minds, so that they had 
no common understanding or intention with reference to it. 

However that may be, there is sound sense in the admonition 
against paying too strict attention in interpreting such codifications 
to subsequent statements of their meaning by their authors.44* An 
examination of the language and the surrounding circumstances may 
yield more information as to the intended scope. But in the present 
case these also are inconclusive of what was meant. 

It seems to be the received opinion'** that the act was drawn in 
the light of, if not actually modelled upon, the Bills of Exchange 
Act adopted in Great Britain nearly a generation earlier,’** an 
opinion confirmed by constant cross-references in the commissioners’ 
notes, recently published,’*® to the provisions of the British act. 
If so the total omission from the American statute of any provision 
corresponding to Section 60 of the Bills of Exchange Act,’ which 





8 Crawford, The Negotiable Instruments Law (3d ed. 1908) 36, 37: “The 
difference between the two cases is, that in the former, the drawer of the check or 
draft intends it for a particular person other than the one to whom he delivers it; 
in the latter case, the person to whom he delivers it is, in fact, the one for whom 
he intended it.” 

“° Hilder v. Dexter, [1902] A.C. 474, 477, per Halsbury, L.C.: “I have more 
than once had occasion to say that in construing a statute I believe the worst 
person to construe it is the person who is responsible for its drafting. He is 
very much disposed to confuse what he intended to do with the effect of the 
language which in fact has been employed. At the time he drafted the statute, 
at all events, he may have been under the impression that he had given full 
effect to what was intended, but he may be mistaken in construing it afterwards 
just because what was in his mind was what was intended, though, perhaps, 
it was not done. For that reason I abstain from giving any judgment in this 
case myself”; cf. Merrick, Book Review (1938) 24 A.B.A.J. 323. 

"See, for instance, Brannan, Negotiable Instruments Law (1st ed. 1902), 
preface; Ogden, loc. cit. supra note 141; Brewster, (1898) 21 A.B.A. Rep. 318 
ct seq. 

“45-46 Vict. c. 61, adopted August 18, 1882. 

“See Beutel, Uniform Statutes Affecting Negotiable Paper, A Supplement; 
3-54 passim; Branaan, Negotiable Instruments Law (6th ed. 1938) 2-94, passim. 

“Banker Paying Demand Draft Whereon Indorsement Is Forged—When 
a bill payable to order on demand is drawn on a banker, and the banker on whom 
it is drawn pays the bill in good faith and in the ordinary course of business, it 
is not incumbent on the banker to show that the indorsement of the payee or 
any subsequent indorsement was made by or under the authority of the person 
whose indorsement it purports to be, and the banker is deemed to have paid the 
bill in due course, although such indorsement has been forged or made without 
authority.” This section is discussed in Byles, Bills (18th ed. 1923) 28-30; 
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explicitly imposes the risk of loss on the drawer of a check as against 
the drawee bank paying it, seems significant of an intention to re- 
ject such a rule. Although that section is not physically closely con- 
nected with Section 24 of the Bills of Exchange Act, 1! the British 
equivalent of our Section 23, and although the commissioners’ note 
to Section 23 refers only to Section 24 of the Bills of Exchange Act 
with no allusion to Section 60,'°* the similarities in terminology of 
all three sections and the considerable extent to which, under the 
senior statute, Section 60 reverses the operation of Section 24, 
hardly leave room for doubt that the American commissioners con- 
sciously rejected Section 60, leaving Section 23 to state a rule of law 
designedly different from the composite British rule under Sections 
24 and 60.%°* It may be concluded from the omission in question 
that the commissioners did consider the question of allocation of the 
loss as between parties injured by the unlawful conduct of an inter- 
mediate party, and decided against expressly imposing it by statute 
on the first victim, in favor of leaving the whole matter to be covered 
by Section 23. This conclusion tends to support the view that the 
section was meant to have a broad and extended operation, con- 
trolling the incidence of loss in all such cases. 

However, English statutory materials are not the only back- 
ground materials against which the act is to be viewed; pre-existing 
American decisional materials must also be reckoned with in guessing 
what the commissioners meant. While in rare instances the act stated 
a rule frankly not in conformity with prior American holdings,’™ 
and while necessarily it made choices between conflicting lines of 





Kessler, Forged Indorsements (1938) 47 Yale L. J. 863 at 878, 879; (1914) 
136 L. T. 294. 

** “Forged or Unauthorized Signature—Subject to the provisions of this Act, 
where a signature on a bill is forged or placed thereon without the authority of 
the person whose signature it purports to be, the forged or unauthorized signature 
is wholly inoperative, and no right to retain the bill or to give a discharge therefor 
or to enforce payment thereof against any party thereto can be acquired through 
or under that signature, unless the party against whom it is sought to retain 
or enforce payment of the bill is precluded from setting up the forgery or want 
of authority. Provided that nothing in this section shall affect the ratification of 
an unauthorized signature not amounting to a forgery.” 

%2See Beutel, op. cit. supra note 149, at 11; Brannan, op. cit. supra note 
149, at 18. 

*8See Eaton, op. cit. supra note 141, at 288. 

* F.g., Section 20, which was copied from the German code; see Brewster, 
The Negotiable Instruments Law—A Rejoinder to Dean Ames (1901) 15 Harv. 
L. Rev. 26. 
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decisions where such existed,’ its object was in general not to es- 
tablish new principles but to formulate and codify existing accepted 
doctrines.°* No evidence is to be found that Section 23 was meant 
to do more than this. Indeed the opinion seems to have prevailed on 
every hand that it accorded with received common law precepts ;57 
even Stiness’®* and Brewster,!®? while stating that the section ap- 
plied to the impostor situation, declared that it did not alter the 
common law but embodied it. 

What then was the state of the law at the time of the drafting of 
the act ? While there were expressions in some of the cases suggesting 
estoppel or negligence as an alternative or concurring ground of de- 
cision’® and while an occasional opinion primarily relying on those 
concepts could be found,'*! the stress in the preponderance of the 
cases was upon the question of intention, with its corollary negation 
of the existence of forgery.’** In the period surrounding the prep- 





** The Commissioners’ Notes explicitly disclose that choice between con- 
flicting lines of authority were made as to a number of sections; see, e.g., the notes 
to §§25, 64, set out in Beutel, op. cit. supra note 149 at 12, 21; Brannan, op. cit. 
supra note 149 at 19, 36. 

** See Ogden, Negotiable Instruments (4th ed. 1938) §20. 

17 See Kobey v. Hoffman, 229 Fed. 486, 489 (C.C.A. 8th, 1916, Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 403, 10 N.E. (2d) 457, 459 
(1937); Pettyjohn v. National Exchange Bank of Lynchburg, 101 Va. 111, 121 
43 S.E. 203, 206 (1903); Bayley v. Hamburg, 106 Wash. 177, 179, 179 Pac. 
88, 89 (1919); (1938) 18 B.U.L. Rev. 148, 149; (1938) 32 Ill. L. Rev. 731. 

** “We have referred to authorities because the defendant’s counsel so earn- 
estly and ably argued that the act did not alter the law merchant that it seemed 
proper to show that the law in this respect, outside of the act, is in a very un- 
satisfactory state, and that the act is right. We do not think that the act does 
alter the law as it was when, a few years ago, it seems to have been switched off 
on a fallacy in some places.” Tolman v. American National Bank, 22 R.I. 462, 
466, 48 Atl. 480, 482 (1901). 

See Brewster, op. cit. supra note 142, at 470. 

*° See Levy & Salomon v. Bank of America, 24 La. Ann. 220, 221 (1872); 
Crippen, Lawrence & Co. v. American National Bank, 51 Mo. App. 508, 518 
(1892) ; Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474, 482 (1871). 

**' See United States v. National Exchange Bank, 45 Fed. 163, 167 (C.C.E.D. 
Wis. 1891); Burrows v. Western Union Telegraph Co., 86 Minn. 499, 504, 90 
N.W. 1111, 1113 (1902). 

*@ Hoge v. First National Bank, 18 Ill. App. 501, 506 (1886); Meridian Na- 
tional Bank of Indianapolis v. First National Bank of Shelbyville, 7 Ind. App. 
322, 329, 33 N.E. 247, 249, 34 N.E. 608 (1893); Meyer v. Indiana National 
Bank, 27 Ind. App. 354, 356, 61 N.E. 596 (1901); Emporia National Bank v. 
Shotwell, 35 Kan. 360, 372, 11 Pac. 141, 149 (1886); Robertson v. Coleman, 141 
Mass. 231, 233, 4 N.E. 619, 620 (1886); First National Bank of Hastings v. 
Farmers’ & Merchants’ Bank, 56 Neb. 149, 76 N.W. 430 (1898); Merchants’ 
Loan & Trust Co. v. Bank of Metropolis, 7 Daly 137, 142 (N.Y.C.P. 1877); 
First National Bank of Ft. Worth v. American Exchange National Bank, 49 App. 
Div. 349, 353, 63 N.Y. Supp. 58, 61 (1st Dep’t 1900); Land Title & Trust Co. v. 
Northwestern National Bank, 196 Pa. 230, 237, 46 Atl. 420, 422, 50 L.R.A. 75 
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aration and submission of the act, both the concept of dominant 
intention and those concepts centering around estoppel were traceable 
in the cases as distinct and somewhat divergent “rules” for deter- 
mining the impostor cases. But so great was the disparity in the ex- 
tent of their employment that to have adopted the latter group of 
concepts would have amounted substantially to enactment of novel 
legislation and not merely codification.‘ Analysis in terms of 
dominant intent and of denial of forgery being so much the more 
familiar to the judges and the practitioners to whom the act was 
addressed, an attempt to treat of the subject of imposture would 
hardly be expected by them to appear in the relatively unfamiliar 
terminology of forgery and preclusion. Granted that the language 
of Section 23 might ambiguously and by construction cover the situ- 
ation, the approach was relatively uncommon and poorly adapted 
to suggest the impostor cases to members of the profession. Although 
they might be technically apt as a description of such cases, they were 
no such clear and intelligible expression of the matter covered as 
is expected of a code. Inclusion within forgery of a situation cur- 
rently discussed as the antithesis of forgery would seem singularly 
inappropriate in such a work. While comparison of the act with the 
Kills of Exchange Act squints toward a construction that Section 23 
was designed to provide a rule for impersonation cases, its exami- 
nation in the light of contemporaneous judicial materials is almost 
equally persuasive that it contemplated no such thing. The same 
conflict thus exists between the implications from the background 
materials as between the attitudes expressed by the framers of the 
act, and no conclusion as to probable intention and meaning can safely 
be predicated on either type of evidence. 


Such consideration as the question has received since the adoption 
of the act is no more enlightening as to whether Section 23 controls 
the impostor cases than are the evidences of statutory intention 
whose examination has just been completed. Some courts and com- 
mentators have squarely affirmed the proposition that the section 
is applicable ;'** others just as positively assert that it has no bear- 


(1900). Contra: Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876) (indorsement 
held forgery). 

*® For a collection and classification of the authorities at a period prac- 
tically contemporaneous with the inception of the Uniform Negotiable Instru- 
ments Law, see Note (1901) 50 L.R.A. 75. 

1* District National Bank of Washington v. Washington Loan & Trust Co., 
62 App. D.C. 198, 65 F. (2d) 831 (1933); Bank of Italy v. First Bank of Kern, 
69 Cal. App. 319, 231 Pac. 44 (1924); Rivara v. Delaware, Lackawanna & 
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ing, the whole matter being casus omissus to be dealt with inde- 
pendently of the act ;'® still others do not mention it. Of those which 
do express an opinion one way or the other, some are content with 
a mere assertion of applicability or inapplicability; but the greater 
number attempt some analytical explanation of their position. The 
crux of the dispute is as to whether the impostor’s indorsement, 
employed in transferring to the second victim, is a forgery, a con- 
clusion usually made to turn on whether the court is inclined to 
adhere to the dominant intention argument. The validity of the 
reasoning of the courts on the question of the effect of the statute is 
thus merely a phase of the larger question as to (1) the merits of 
the dominant intention theory, (2) the factors going to make up 
forgery. If the argument that the dominant intention of the first 
victim is to deal with the swindler is tenable and if indorsement by 
the person with whom the victim intended to deal is no forgery, then 
plainly the section is inapplicable.1** However, it would seem that 
the rejection of either or both of these does not compel the conclu- 





Western R. Co., 98 N.J.L. 290, 119 Atl. 6 (1922) (payroll check); State ex rel. 
Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936); Tolman v. American Na- 
tional Bank, 22 R.I. 467, 48 Atl. 480 (1901); Simpson v. Denver & Rio Grande 
R.R., 43 Utah 105, 110, 134 Pac. 883, 884 (1913) (payroll check); cf. Mont- 
gomery Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 
155, 109 Atl. 296, 297, 22 A.L.R. 1224 (1920); Uriola v. Twin Falls Bank & 
Trust Co., 37 Idaho 332, 344, 215 Pac. 1080, 1083 (1923); (1923) 22 Mich. L. 
Rev. 61. See Comments (1937) 7 Brooklyn L. Rev. 231, (1931) 35 Dick. L. 
Rev. 93; (1938) 32 Ill. L. Rev. 732. 

** Central National Bank v. National Metropolitan Bank, 31 App. D.C. 
391, 396 (1908); Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 
217, 96 N.W. 113 (1902); (1937) 15 N.C.L. Rev. 189. 

** The suggestion has been made that, if the signature is no forgery, it is at 
least made “without authority” and hence is equally within the operation of the 
statute, see Tolman v. American National Bank, 22 R.I. 462, 467, 48 Atl. 480, 
482 (1901). This is of course true in the sense that the signature is not authorized 
by the person whose indorsement it purports to be; but ordinarily, where the 
element of imposture is not involved, the courts seem to employ the expression 
in connection with their discussion of indorsements by pretended agents who 
have in fact no authority from the payee, see Merchants’ & Manufacturers’ As- 
sociation v. First National Bank of Mesa, 40 Ariz. 531, 14 P. (2d) 717 (1932); 
Gustin-Bacon Manufacturing Co. v. First National Bank of Englewood, 306 III. 
179, 137 N.E. 793 (1923); E. Moch Co. v. Security Bank, 176 App. Div. 842, 
163 N.Y. Supp. 277 (1st Dep’t 1917), a result somewhat more clearly indicated 
by the language of the corresponding section of the Bills of Exchange Act §24, 
quoted supra note 151, than by §23 of the Uniform Negotiable Instruments Law. 
The proximity of §19, dealing with signature by agent and proof of authority, 
and §20, dealing with the personal liability of a signatory agent, would further 
seem to suggest that a signature made “without authority” under §23 refers to 
indorsement by one professing to sign as agent. The only case discovered where 
the false indorsement was made with reference to a non-existing agency did not 
particularly stress the question discussed in this note. See District National Bank 
v. Washington Loan & Trust Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933). 
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sion that the section applies. There are plenty of situations for it to 
operate in, quite aside from impersonation, and it may well be that 
these were the ones intended to be covered. The imperfect evidences 
available as to intention prevent any positive answer. Moreover, ac- 
cepting as true the universal assumption that the section, if appli- 
cable at all, is merely declaratory of the common law, the important 
inquiry after all is not into the meaning of the words employed but 
into the common law rules which they were intended to embody, in 
which case it makes little difference whether or not the statute ap- 
plies. Whether the common law is in operation aided by the declara- 
tory statute or solely of its own independent force, it is still the com- 
mon law and not some novel statutory rule which determines the 
incidence of loss between victims. By general consent the common 
law foundations of liability control, whether by virtue of or without 
reference to the act; so that a critique of the common law rules is 
essential, the applicability of the statute merely an interesting spec- 
ulation. 

The dominant intention test involves not only the proposition 
that intention affords an intrinsically sound and workable basis for 
distinguishing the cases but the further assumption that there are 
general principles governing liability in the negotiable instruments 
field significantly related to or dependent upon the issue of intention. 
No one has ever asserted that rights as between drawer, maker, or 
indorser, and drawee or remote indorsee are determinable upon the 
basis of whether the intermediate indorsement is the signature of the 
person with whom the issuer or first indorser meant to deal, as a 
basis of decision operating generally without regard to the special 
circumstances of the impostor situation. That intention is clearly dis- 
regarded in cases of negligent mismailing due to erroneous ad- 
dressing, where the sender is saddled with the loss despite his evi- 
dent intention to deal with someone other than the person receiving 
the paper.*? So again, although there seems to be no case precisely 
in point, there is little reason to doubt that an instrument payable to 
the order of one not intended to have an interest therein, if lost or 
stolen and indorsed by someone other than the person actually con- 
templated as recipient, would be enforceable against the maker or 
drawer by a holder in due course;!® true, such paper would be 





* See supra p. 

2 See Kohn v. Watkins, 26 Kan. 691, 40 Am. R. 336 (1882). While the 
holding in the case that objective rather than subjective fictitiousness of the payee 
is the test of bearer paper has been repudiated, the further proposition that 
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bearer paper by reason of the fictitious payee, and so legally no in- 
dorsement at all would be required, but practically it is doubtful if any 
one invited to purchase ever has consented or would consent to take 
without an indorsement conforming to the face of the paper; in any 
event, there is a manifest discrepancy de facto in the case supposed 
between the person who indorses and the person who was meant to 
indorse. But while these examples may indicate that identity between 
such persons is not in every case the governing factor, at most they 
go to show that sometimes the issuer may be held liable despite want 
of such identity. Dealing only with absence and not concerned with 
the presence of such identity, they in no wise militate against the 
conclusion that whenever the person indorses who was in fact in- 
tended to indorse, his issuer or transferor is chargeable on the 
paper, such correspondence between actual and intended indorsee 
rendering inapplicable certain accepted legal doctrines tending to 
relieve the issuer or transferor of liability. Two established doc- 
trines of that tenor do exist, which have at times been adopted 
or urged as reasons for imposing the loss in impersonation cases on 
the second victim and whose operation has at times been explained 
away by the dominant intention argument. 

It is the undisputed duty of a bank to its depositors, constituting 
an implied term of its contract, that it will only pay out their money 
pursuant to and in conformity with their orders; any other payment 
may not be charged against a depositor’s account or, if it has been 
so charged, restoration of credit may be compelled, and this quite 
irrespective of the quantum of care which the bank exercised in 
making the payment.'®® Consequently when an order instrument is 
drawn on a bank, it must satisfy itself at its peril of the goodness of 
the necessary indorsements and stand any loss occasioned by it hav- 
ing paid an instrument not bearing the genuine indorsement of the 
person to whose order it was payable.’ Specifically with reference 





diversion of such paper and forgery of indorsement by another gives a taker in 
good faith for value a right superior to the issuer of such bearer paper is prob- 
ably not affected by such repudiation. 

*’ National Metropolitan Bank v. Realty Appraisal & Title Co., 60 App. 
D.C. 86, 47 F. (2d) 982 (1931); Atlanta National Bank v. Burke, 81 Ga. 597, 
77 S.E. 738 (1888); McCornack v. Central State Bank, 203 Iowa 833, 839, 211 
N.W. 542, 545 (1926); Armstrong v. Pomeroy National Bank, 46 Ohio St. 512, 
22 N.E. 866 (1889); Hall v. Fulier, 5 B. & C. 750 (K.B. 1826); Brady, Bank 
Checks (2d ed. 1926) 227; 5 Michie, Banks & Banking (Perm. ed. 1932) 323; Com- 
ment (1931) 35 Dickinson L. Rev. 90; (1932) 20 Geo. L. J. 231. 

*®See, for an extreme instance of this, First National Bank of Waycross v. 
Guaranty Life Insurance Co., 45 Ga. App. 289, 164 S.E. 212 (1932) (where the 
drawer’s agent conspired with the forger to deliver check to the forger and 
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to the impostor situation, the contention has been frequently ad- 
vanced and sometimes accepted'™! that since the impersonator was 
not in fact the person whom he represented himself to be and who 
was named as payee in the instrument, payment by the bank is not 
a payment pursuant to the depositor’s order; consequently the bank 
must bear the loss. The weakness of this superficially cogent argu- 
ment lies in its lack of analysis of the problem, whom did the de- 
positor order the bank to pay? The dominant intention theory of 
decision does take account of that problem. Without denying 
the general rule of the bank’s obligation to pay only pursuant to the 
depositor’s order,’"* the courts employing the dominant intention 
argument raise a question as to what that order is, which question 
they insist can only be answered by an inquiry into the dominant 
intention of the depositor in giving it.1** Merely stating the rule does 
not of course settle its application; granted that the bank may only 
pay pursuant to order, the further determination as to the terms of 
the order given must be made. To treat “pursuant to order” as 
meaning “pursuant to an order by the person named as payee”, with- 
out demonstration of how that result is arrived at, is to assume an 
important premise in the chain of reasoning. In pointing this out 
and insisting upon analyzing the concept of the depositor’s order, 
the dominant intention line of cases performs a useful service; 
whether the test proposed by them of settling the terms of the order 





identify him to the bank as the payee, the bank was compelled to restore to the 
drawer’s account the amount paid out on the faith of such identification.) 

™ American Surety Co. v. Empire Trust Co. 262 N.Y. 181, 186 N.E. 436 
(1933); Tolman v. American Nationa! Bank, 22 R.I. 462, 48 Atl. 480 (1901). 
See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902), where the indorsing signature’s being spelled differently than 
that of the designated payee was emphasized; the circumstance would seem to 
possess little significance, however, inasmuch as a variance in spelling would 
have been of no consequence had there been a correspondence in identity between 
designated payee and indorsee. 

™ The intimation in Cureton v. Farmers’ State Bank, 147 Ark. 312, 316, 327 
S.W. 423, 424 (1921) that the drawee bank’s unfamiliarity with the genuine 
signature of the designated payee and lack of means of verification as to it 
relieved it from the duty of ascertaining genuineness of the indorsement is 
clearly not in line with the accepted doctrine. 

*® See Cureton v. Farmers’ State Bank, 147 Ark. 312, 317, 227 S.W. 423, 
424 (1921); Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 
(1929); Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 
(1923); Crippen, Lawrence & Co. v. American National Bank, 51 Mo. App. 
508, 518 (1892); Land Title & Trust Co. v. Northwestern National Bank, 196 
Pa. 230, 234, 46 Atl. 420, 421, 50 L.R.A. 75 (1900); Townsend, Oldham & 
Co. v. Continental State Bank of Gorham, 178 S.W. 564, 566 (Tex. Civ. App. 
1915); (1929) 8 N.C.L. Rev. 76. Robertson v. Coleman, 141 Mass. 231, 4 N-E. 
619 (1886) semble. 
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by examining the depositor’s intention is correct and useful depends 
upon the validity of the whole general dominant intention theory, 
to be examined later. Whatever its merits, the negative achievement 
of such decisions in exposing the weakness of the assumption that 
the general rule of bankers’ liability provides an automatic solution 
of the impostor cases is rather plain to behold. At best, however, 
that rule could not apply in more than a limited area, since it only 
purports to deal with the situation where the first victim is the drawer 
of a check and the second victim the drawee bank. While that is 
one of the commoner fact patterns in such transactions, enough so 
as to be deemed worthy of special statutory treatment in Section 60 
of the Bills of Exchange Act, it is still only one of many; and on no 
possible supposition could the rule of bankers’ liability offer guid- 
ance unless the parties chanced to occupy the respective relations to 
the paper just mentioned. But, as already observed, the particular 
status of the parties with reference to the paper seems not to be a sig- 
nificant circumstance in allocating their liability. This factual analysis 
concurs with the logical difficulties suggested in the dominant intention 
line of reasoning in demonstrating that, whatever the basis for dis- 
tributing the loss, it is not to be found in the implied contractual 
obligations of banker to customer. 

A broader and more important rule governing the rights and 
liabilities of successive parties to negotiable paper is the doctrine of 
Anglo-American law that, in the absence of estoppel or negligence, 
a forged signature on such paper is incapable of giving to parties 
taking subsequent to the forgery rights which can be asserted against 
prior parties to the paper—the rule which it was the mission of Sec- 
tion 23 of the Negotiable Instruments Law to codify. In its applica- 
tion this rule is not limited to cases where the controversy arises 
between the drawer of a check and the drawee-bank, but extends 
inclusively to regulate the relations of all parties to negotiable paper— 
makers and indorsers and drawers of bills as well as drawers of 
checks, subsequent indorsees and non-bank drawees as well as 
drawee banks. Here again the argument for imposing the resultant 
loss on the second victim is appealing in its analytical simplicity. The 
impostor, it is said, by his indorsement commits a forgery; the sec- 
ond victim takes under, and his rights must be traced through, this 
forged instrument ; and accordingly he has none which he can assert 
against parties to the paper prior to the forgery, ergo none which 
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are maintainable against the impersonator’s first victim.’™4 The cases 
adhering to the dominant intention line of reasoning insist, however, 
that this argument, just as that based on the banker-depositor re- 
lationship, improperly assumes a material premise in the reasoning. 
As there is no demonstration in those cases of the terms of the order 
pursuant to which the banker may pay, so here there is no showing, 
it is said, that the impersonator is a forger.1*® The indorsing signa- 
ture of the intended indorser of an instrument, is, they proceed, 
never a forgery ;1"* so that, although it appears that a person indorsed 
under a name other than his own, that factor does not alone make 
out a forgery nor does any other element appearing in the impostor 
cases provided that the impostor was really the person with whom the 
first victim intended to deal and whom he had in mind as the party 
designated by him to receive payment.'** This argument for absolv- 
ing the second victim from the loss is by no means so strong, how- 
ever, as the corresponding argument in connection with bankers’ 





** Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 (1924); 
District National Bank of Washington v. Washington Loan & Trust Co., 62 App. 
D.C. 198, 200, 65 F. (2d) 831, 833 (1933); Levy & Salomon v. Bank of America, 
24 La. Ann. 221 (1872); Miners’ & Merchants’ Bank v. St. Louis Smelting & 
Refining Co., 178 S.W. 211 (Mo. App. 1915); Palm v. Watt, 7 Hun. 317, 319 
(N.Y. Sup. Ct. 1876); Oriental Bank v. Gallo, 112 App. Div. 362, 98 N.Y. Supp. 
561 (2d Dep’t 1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907); 
State ex rel. Keel v. Wynne, 210 N.C. 426, 429, 187 S.E. 571, 572 (1936); 
Rolling v. El Paso & Southwestern Ry., 127 S.W. 302 (Tex. Civ. App. 1910); 
Simpson v. Denver & Rio Grande R. R., 43 Utah 105, 110, 134 Pac. 883, 884 
(1913). 

™ See Cureton v. Farmers’ State Bank, 147 Ark. 312, 316, 227 S.W. 423, 
424 (1921); Ryan v. Bank of Italy National Trust & Savings Association, 106 
Cal. App. 690, 289 Pac. 863 (1930); Hoge v. First National Bank, 18 Ill. App. 
501, 506 (1886); First National Bank of Ft. Worth v. American Exchange Na- 
tional Bank, 49 App. Div. 349, 353, 63 N.Y. Supp. 58, 62 (1st Dep’t 1900); 
Smith, The Identity of the Payee (1936) 4 Kan. B.A.J. 291. Cf. Montgomery 
Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 156, 109 
Atl. 296, 297, 22 A.L.R. 1224, 1227 (1920). 

™®See Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 671, 
145 S.E. 101, 102 (1928); Cohen v. Lincoln Savings Bank of Brooklyn, 275 
N.Y. 399, 403, 10 N.E. (2d) 457, 459 (1937); (1923) 8 Corn. L. Q. 360; (1938) 
7 Fordharm L. Rev. 107; (1938) 26 Geo. L. J. 497; (1938) 37 Mich. L. Rev. 726; 
(1938) 15 N.Y.U.L.Q. Rev. 289, n. 3; (1937) 86 U. of Pa. L. Rev. 210. 

*™ Ryan v. Bank of Italy National Trust & Savings Association, 106 Cal. 
App. 690, 289 Pac. 863 (1930); Meridian National Bank of Indianapolis v. First 
National Bank of Shelbyville, 7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893); 
First National Bank of Hastings v. Farmers’ & Merchants’ Bank, 56 Neb. 149. 
76 N.W. 430 (1898); Winters National Bank v. Roberts, 20 Ohio Dec. 691 
(1909); Corinth Bank & Trust Co. v. Security National Bank, 148 Tenn. 136, 
252 S.W. 1001 (1923); Comments (1937) 11 U. of Cin. L. Rev. 92; The Im- 
postor and the Law (1938) U. of Pa. L. Rev. 580; (1929) 8 N.C.L. Rev. 76; 
(1938) 12 Temple L. Q. 253; 32 Ill. L. Rev. 731; cf. Comments (1937) 7 Brooklyn 
L. Rev. 220, (1931) 35 Dick. L. Rev. 91. 
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liability. While in the latter connection there is no well-formulated, 
antecedent definition as to what is meant by “pursuant to the order 
of the depositor”, forgery is a concept long familiar in the law of 
crimes to which a definite meaning was annexed before and inde- 
pendent of the imposture cases.’"* It is perfectly true that merely 
signing a name other than one’s own is not per se a forgery ;}" in 
tact, so slight is the connection between the verity of the signature 
and the offense of forgery that one can be guilty of the latter in 
signing his own name’®® (a consideration of some importance in the 
imposture cases, where it does not always clearly appear but that the 
name of the impostor may have been identical with that assumed by 
him).1*! In defining forgery, the criminal law stresses rather the 
concurrence of the two basic elements upon which most of its con- 
cepts are predicated, overt act and mental attitude or intention.’®? 
Not only must there be some material writing or alteration of an 
existing writing but such writing or alteration must have been with 
an intent to defraud ;*** once those two factors concur, however, every 





‘’ The foundation of the modern offense of forgery seems to have been 
Rex v. Ward, 2 Str. 747 (K.B. 1726). Prior thereto it appears not to have been 
unequivocally settled that it extended beyond tampering with seals and forgery 
of title deeds. The outlines of the offense were so far settled in 1765 that Black- 
stone could sav, 4 Comm. *250, 251: “. ..I believe ... there is now hardly 
a case possible to be conceived wherein forgery that tends to defraud, whether 
in the name of a real or fictitious person, is not made a capital crime.” 

** State v. Bjornaas, 88 Minn. 301, 92 N.W. 980 (1903); Bradley v. State, 
74 P. (2d) 126 (Okla. Cr. App. 1937); Regina v. Parrish, 8 Car. & P. 94 (Ox- 
ford Assizes 1837); see People v. Ryan, 74 Cal. App. 125, 239 Pac. 419 (1925); 
May,. Criminal Law (4th ed. 1938) 397; Miller, Criminal Law (1934) 408. 

™ United States v. Long, 30 Fed. 678 (C.CS.D. Ga. 1887); People v. 
Peacock, 6 Cow. 72 (N.Y. Sup. Ct. 1826); Parvin v. State, 103 S.W. (2d) 773 
(Tex. Cr. App. 1937); 2 Bishop, Criminal Law (9th ed. 1923) §587; May, 
op. cit. supra note 179, at 397; Miller, op. cit. supra note 179. Accord: People 
v. Rushing, 130 Cal. 449, 62 Pac. 742 (1900); State v. Farrell, 82 Iowa 553, 48 
N.W. 940 (1891). See Ormsby, What Is Forgery? (1922) 8 Va. L. Reg. (N:S.) 
173. 

** Signing the name of a fictitious person may constitute forgery. People v. 
Adair, 3 Cal. App. (2d) 323, 39 Pac. (2d) 274 (1934); Lascelles v. State, 90 
Ga. 347, 16 S.E. 945 (1892); Lyman v. State, 136 Md. 40, 109 Atl. 548, 9 A.L.R. 
401 (1920); State v. Larson, 39 S.D. 120, 163 N.W. 566 (1917); Bishop, op. cit. 
supra note 180, §583 (2d); Brown, The Forgery of Fictitious Names (1896) 
30 Am. L. Rev. 500; (1927) 27 Col. L. Rev. 997. 

““The criminal law has been built upon the theory that a person should 
be held criminally responsible only for acts which he intends to commit.” Wood- 
bridge, Physical and Mental Infancy in the Criminal Law (1939) 87 U. of Pa. 
L. Rev. 426. See 2 Stephen, History of the Criminal Law of England (1883) 
112-113; 1 Wharton, Criminal Law (12th ed. 1932) §147. 

**8 Willis v. Commonwealth, 271 Ky. 80, 111 S.W. (2d) 412 (1937); Bradley 
v. State, 74 Pac. (2d) 126 (Okla. Cr. App. 1937); May, op. cit. supra note 179, 
at 398; Miller, op. cit. supra note 179, at 409. It is submitted that this fact has 
been overlooked by the authorities which analogize the impersonation situation 
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essential for the offense of forgery is made out,'** provided that the 
actor is deemed legally capable of committing a crime. How do the 
facts presented in case of indorsement by an impostor square with 
these requirements? The act of indorsement is certainly a writing. 
That it is material in character is amply supported by considerable 
groups of cases, some in the criminal field wherein persons have been 
convicted of forgery for such volunteered inscriptions,!** others in 
the negotiable instruments field wherein Section 23 of the act and 
the common-law rule which it codified have been applied to deny 
recovery predicated on the signature of indorsing strangers.'% 
Finally, it is hardly open to argument that the impostor intends, by 
means of his indorsing signature, to defraud ; true, he may not nicely 
analyze the consequences of his fraud to determine whether it is to 
be borne by the original or the new sucker, his main concern being 
the purely practical one of getting the proceeds safely in his hands, 
but the intention required for forgery in criminal law is concerned 
rather with the fact of fraud than with nice discriminations based on 
its incidence.'** Instances exist on the criminal side where impostors 
have been convicted and sentenced for just such dual swindles via 





to the case where the payee’s name is misspelled or otherwise incorrectly 
written and he indorses in like manner. Cf. Comment (1920) 34 Harv. L. Rev. 
78. 

™ Lascelles v. State, 90 Ga. 347, 16 S.E. 945 (1892); State v. Wheeler, 20 
Ore. 192, 25 Pac. 394 (1890); Parvin v. State, 103 S.W. (2d) 773 (Tex. Cr. App. 
1937); see 4 Bl. Comm. *247 (“Forgery, or the Crimen falsi, . . . may with us 
be defined at common law to be ‘the fraudulent making or alteration of a writing 
to the prejudice of another man’s right ...’”); Bishop, op. cit. supra note 
180, at §413. 

State v. Pierce, 8 Iowa 231 (1859); Willis v. Commonwealth, 271 Ky. 
80, 111 S.W. (2d) 412 (1937); People v. Kemp, 76 Mich. 410, 43 N.W. 439 
(1889) ; State v. Bjornaas, 88 Minn. 301, 92 N.W. 980 (1903); Saucier v. State, 
102 Miss. 647, 59 So. 858, Ann. Cas. 1915A 1044 (1912); State v. Vineyard, 
16 Mont. 138, 40 Pac. 173 (1895); Rex v. Tuft, 1 Leach C.C. 206 (1777); 
sec Brown, op. cit. supra note 181, at 511-513. Accord: United States v. Long, 
30 Fed. 678 (C.C.S.D. Ga. 1877) (receipt for postal money order). 

*° The cases are collected in 5 Uniform Laws Annotated (1936) §23, notes 
24, 63, 85; see Kessler, Forged Indorsements (1938) 47 Yale L.J. 863; Woodward, 
The Risk of Forgery or Alteration of Negotiable Instruments (1924) 24 Col. L. 
Rev. 469, 474-476. 

*™ May, Criminal Law (4th ed. 1938) 398, puts the matter clearly: “Intent 
to defraud is a necessary element in the crime of forgery. But it is not necessary 
that . . . the intent be to defraud any particular person or other than a general 
intent to defraud some person or other. Nor is it necessary that the fraud should 
have been perpetrated in just the way the defendant had in mind if it does in 
fact operate to the prejudice of another and there was the intent to defraud.” 
See United States v. Long, 30 Fed. 679 (C.C.S.D. Ga. 1887); Miller, op. cit. 
supra note 179, at 412. 
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negotiable paper as we are here concerned with.?®* How, then, can 
it be said that there is no forgery provided the intention of the 
first victim was to deal with the impostor and make him owner of 
the paper? Insofar as those espousing the dominant intention rule 
to overcome the forgery argument have tried to meet the difficulty at 
all, they do it by saying that the forgery contemplated by the rule 
precluding recovery to a holder of negotiable paper who relies on a 
forged signature means something different from forgery in the 
criminal law.1*® An attempt to explain and elaborate this supposed 
distinction is nowhere to be found. The general acquiescence in the 
notion that Section 23 merely codifies the common law may well 
justify focussing attention on the prior state of the decisions to dis- 
cover what it was attempting to express in its rules regarding the 
effect of forgery. It is not so clear, when a well-worn expression 
from another branch of the law is employed to state a doctrine in 
a particular field, as here a term from the criminal law to state a rule 
of commercial paper, that the courts are free to attach a novel con- 
tent to that term, at least unless they explain their grounds for doing 
so. It may be, however, that this represents only an instance of 
verbal ineptness in stating the extent of the adoption and that what 
is attempted is a declaration that, while normally a holder may not 
rely on a forged indorsement as a source of rights, forgery of some 
kinds and under some circumstances will not bar recourse against 
prior parties. Assignment of the consequences attaching to adoption 
of a concept or fact-complex from another field where it is already 
known and definition of the extent to which it is adopted are as 
legitimate an exercise of judicial action as assignment of a new mean- 
ing to the adopted term and redefinition of its content are illegitimate 
and confusing. Thus the interpretation that what is really meant 





** The statement of facts in United States v. First National Bank & Trust 
Co. of Oklahoma City, 17 F. Supp. 611, 612 (W.D. Okla. 1936), and Central 
National Bank v. National Metropolitan Bank, 31 App. D.C. 391 (1908), 
disclose that the imposters involved in those cases were convicted of forgery for 
their dealings with the instrument; no opinion having been filed for publication. 
See Russel v. First National Bank of Hartselle, 2 Ala. App. 342, 56 So. 871 
(1911) ; Louisa National Bank v. Kentucky National Bank, 239 Ky. 302, 307, 39 
S.W. (2d) 497, 499 (1931); Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876); 
State v. Reed, 137 S.C. 44, 135 S.E. 877 (1926). Accord: Gallo v. Brooklyn Savings 
Bank, 199 N.Y. 221, 92 N.E. 633 (1910) (prosecution for forgery but not dis- 
position thereof appeared on the record); State v. Wheeler, 20 Ore. 192, 25 
Pac. 394 (1931). 

*° See Comment (1920) 34 Harv. L. Rev. 77. 

See Dwarris, Statutes (1848) 578; Sutherland, Statutes and Statutory Con- 
struction (1891) 331; cf. Comment (1920) 33 Harv. L. Rev. 387. 
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is that under exceptional circumstances forgery of a necessary signa- 
ture may not debar subsequent takers from predicating rights against 
prior parties on such signature’! relieves those employing the dom- 
inant intention line of reasoning from the inconsistency involved in 
the strange proposition that an act may be at the same time forgery 
and no forgery. Indeed the qualification with reference to negligence 
and estoppel, embodied in terms in Section 23, supports the propo- 
sition thus restated. Only in adding another exception, based on the 
dominant intention of the issuer or transferor to confer a power of 
disposition on the impostor, to the stated exception based on pre- 
clusion does the restated proposition vary the language of the statute. 
While the literal language of Section 23 would not appear to admit of 
such an added exception, the uniform characterization of that section 
as being merely a codification of the common law justifies the con- 
clusion that there may be an elided term in the section, which in its 
full statement should read, “When a signature is forged or made 
without the authority of the person whose signature it purports to 
be [under circumstances such that at common law a like effect would 
have attached to it] it is wholly inoperative. . . .” Read thus, the 
statute remits the searcher to the common law to determine the cir- 
cumstances under which a forged signature is inoperative as a basis 
of rights. In rejecting the notion that the impostor’s indorsement is 
anything other than a forgery where the first victim intended him to 
take and to indorse, one does not therefore necessarily reject the sub- 
stance of the qualification as to dominant intention but merely opens 
up the question whether that qualification accurately states the re- 
sults independent of the statute. If so, then it may still operate; if 
some other rule, such as the rule that the loss will be imposed on the 
first victim unless he exercised care and the second victim exercised 
none, accurately describes the contours of the law, then that is the 





™ Something of this notion does occasionally appear in the cases. Thus in 
Meridian National Bank of Indianapolis v. First National Bank of Shelbyville, 
7 Ind. App. 322, 33 N.E. 247, 34 N.E. 608 (1893), the court came to the con- 
clusion that the second victim should prevail “whether ... the offense 
in this transaction be termed a technical forgery or not”; and in Hoffman v. 
American Exchange National Bank, 2 Neb. Unoff. 222, 96 N.W. 114 (1902), the 
court said: “The plaintiff insists that the sole question in this case is whether 
the indorsement of the draft by the imposter was a forgery. We do not believe 
a determination of that question will dispose of this case. That the indorsement 
was a forgery may be conceded; but it does not necessarily follow that the 
plaintiff is entitled to recover in this action.” See Forbes & King v. Espy, Heidel- 
bach & Co., 21 Ohio St. 483 (1871). 
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qualification that is to be read into the section to make it conform to 
and restate the common law. 


Incidentally, before passing to a critical examination of the 
dominant intention test itself, it may be observed that the statute 
taken literally, as legislation and not codification, would lead, by 
reason of its expressed qualification with regard to estoppel, to 
the same results as those hitherto discovered by dissecting the 
cases, (1) where neither victim exercised care, (2) where the first 
victim exercised no care while the second victim exercised some, 
and (3) where the first victim exercised some care and the second 
none. Only where both parties exercised care would the statute liter- 
ally read compel a contrary holding, that the second victim should 
bear the loss, a holding which is contrary to the whole trend of 
authority with the doubtful exception of the New York cases. 

This rule of dominant intention, invoked to identify the person 
to whose order the depositor has directed payment to be made, to 
furnish a qualification to the rule that liability may not be traced 
through a forged signature, and in fine to afford a rationale for im- 
posing the loss resulting from imposture upon the first rather than 
the second victim, has commanded wide and on the whole uncritical 
assent as being the true rule on which the risk is to be distributed. 
Its statement had followed the same pattern pretty constantly. One 
or another of its elements may not be mentioned but usually it runs 
about as follows :—In his dealings with the impostor, the first victim 
had a double intent. On the one hand, he intended to deal with the 
person whom the impostor represented himself as being, on the 
other to deal with the person physically before him or with whom 
actual correspondence was had, ag the case may be.!®? While a name 
is one means of identification, it is not the only or the surest means 
but is inferior to that afforded by physical presence.!®? Normally one 





™ Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 341, 215 Pac. 1080, 
1084 (1923) ; Crippen, Lawrence, & Co. v. American National Bank, 51 Mo. App. 
508, 518 (1892); Montgomery Garage Co. v. Manufacturers’ Liability Insurance 
Co., 94 N.J.L. 152, 155, 109 Atl. 296, 297, 22 A.L.R. 1224 (1920); Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 407, 10 N.E. (2d) 457, 459 
(1937); Smith, The Identity of the Payee (1936) 4 Kan. B.A.J. 291; Comments 
(1920) 34 Harv. L. Rev. 77, (1938) 13 Notre Dame Lawyer 209, (1937) 11 U. 
of Cin. L. Rev. 90; (1938) 18 B.U.L. Rev. 152; (1930) 18 Calif. L. Rev. 694; 
38 Col. L. Rev. 172; (1938) 7 Fordham L. Rev. 107; (1923) 22 Mich. L. Rev. 
61; (1938) 37 Mich. L. Rev. 126; (1929) 8 N.C.L. Rev. 76; cf. Comment (1937) 
7 Brooklyn L. Rev. 222. 

* United States v. National Exchange Bank, 45 Fed. 163, 166 (C.C.E.D. 
Wis. 1891); Meyer v. Indiana National Bank, 27 Ind. App. 354, 356, 61 N.E. 
596 (1901); Robertson v. Coleman, 141 Mass. 232, 4 N.E. 619 (1886); Mont- 
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wishes to deal not with a name but with a person.'®* Hence, the dom- 
inant intention of the deceived issuer or transferor was to deal with 
the impostor, the other being but a secondary intention.’®° That being 
so, the impostor is the actually intended payee or indorsee, whom his 
victim desired to invest with that status; indorsement and transfer 
by such impostor is the indorsement and transfer intended by the 
victim ;!®* and he cannot complain later that the person has dealt with 
the paper whom he primarily intended should so deal, nor object to 


answering to those taking title from one to whom he wished to give 
it.197 





gomery Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 155, 
109 Atl. 296, 297 22 A.L.R. 1224 (1920); Cohen v. Lincoln Savings Bank of 
Brooklyn, 275 N.Y. 399, 405, 10 N.E. (2d) 457, 459 (1937); (1938) 15 N.Y. 
U.L.Q. Rev. 290. Accord: Boatsman v. Stockmen’s National Bank, 56 Colo. 
495, 503, 138 Pac. 764, 767 (1914). 

*4See Meridian National Bank of Indianapolis v. First National Bank of 
Shelbyville, 7 Ind. App. 322, 329, 33 N.E. 247, 34 N.E. 608 (1893); Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 407, 10 N.E. (2d) 457 (1937); 
Smith, loc. cit. supra note 192; (1938) 26 Geo. L. J. 497. 

**See Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 341, 215 
Pac. 1080, 1084 (1923); Townsend, Oldham & Co. v. Continental State Bank of 
Gorham, 178 S.W. 564, 565 (Tex. Civ. App. 1915); Comments (1938) 13 Notre 
Dame Lawyer 209; (1937) 11 U. of Cin. L. Rev. 90; (1938) 18 B.U.L. Rev. 152; 
(1923) 8 Corn. L. Q. 361; (1938) 7 Fordham L. Rev. 108; (1938) 37 Mich. 
L. Rev. 127; (1929) 8 N.C.L. Rev. 76; (1938) 12 Temple L. Q. 253. 

™ See Meridian National Bank of Indianapolis v. First National Bank of 
Shelbyville, 7 Ind. App. 322, 329, 33 N.E. 247, 251, 34 N.E. 608 (1893); Robert- 
son v. Coleman, 141 Mass. 233, 4 N.E. 619 (1886); First National Bank of 
Hastings v. Farmers’ & Merchants’ Bank, 56 Neb. 149, 153, 76 N.W. 430, 432 
(1898); Montgomery Garage Co. v. Manufacturers’ Liability Insurance Co., 
94 N.J.L. 152, 155, 109 Atl. 296, 297, 22 A.L.R. 1224 (1920); Winters National 
Bank v. Roberts, 20 Ohio Dec. 691 (1909); Land Title & Trust Co. v. North- 
western National Bank, 196 Pa. 235, 46 Atl. 420, 50 L.R.A. 75 (1900); Corinth 
Bank & Trust Co. v. Security National Bank; 148 Tenn. 136, 252 S.W. 1001 
(1923); Comments (1920) 34 Harv. L. Rev. 76, (1938) 13 Notre Dame Lawyer 
211. Accord: Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 502, 138 
Pac. 764, 767 (1914). 

*™ Cureton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921); 
Hoge v. First National Bank, 18 Ill. App. 506 (1886); Meyer v. Indiana National 
Bank, 27 Ind. App. 356, 61 N.E. 596 (1901); Emporia National Bank v. Shot- 
well, 35 Kan. 373, 11 Pac. 141 (1886); Merchants’ Loan & Trust Co. v. Bank 
of the Metropolis, 7 Daly 142 (N.Y.C.P. 1877) ; First National Bank of Ft. Worth 
v. American Exchange National Bank, 170 N.Y. 91, 62 N.E. 1089 (1902), aff’g 
49 App. Div. 349, 63 N.Y. Supp. 58 (1900); McHenry v. Old Citizens’ National 
Bank of Zanesville, 85 Ohio St. 210, 97 N.E. 395, 38 L.R.A. (N.S.) 1111 (1911); 
Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 237, 46 Atl. 
420, 50 L.R.A. 75 (1900); North Philadelphia Trust Co. v. Kensington National 
Bank, 328 Pa. 300, 196 Atl. 14 (1938) ; Commercial Bank & Trust Co. v. Southern 
Industrial Banking Corp., 16 Tenn. App. 143, 66 S.W. (2d) 209 (1932); Town- 
send, Oldham & Co. v. Continental State Bank of Gorham, 178 S.W. 564, 566 
(Tex. Civ. App. 1915); (1938) 18 B.U.L. Rev. 150; (1938) 26 Geo. L. J. 497; 
(1926) 25 Mich. L. Rev. 188. The rule has in some instances been stated in a 
more limited manner, as applying where it appears “that the drawer made no 
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Here, as in every instance where courts speak in terms of inten- 
tion, two possible alternatives exist as to what they mean by “in- 
tention”. They may be speaking of a purely artificial intention, a 
creature of law erected as a method for determining causes without 
reference to the actual purpose of an actual person, or they may be 
truly concerned with discovering and giving effect to the first victim’s 
state of mind at the time of his transaction with the impostor. It 
would be quite congenial with the juristic temper existing at the 
date of the early decisions formulating the dominant intention theory 
to conclude that they were speaking in terms of an arbitrary and 
artificial intention.’®* The historical metaphysical jurisprudence prom- 
inent in nineteenth century legal thinking in the United States, 
while it had reached its sunset, had not yet completely faded; its 
emphasis on the abstract freedom of will of the abstract individual, 
as the central element in law’®’ would easily lead to employing a 
priori conclusions as to intention, arbitrarily deduced as a means 
for settling the difficulties presented by the impostor cases. How- 
ever, that school of thought has now not only declined but disap- 
peared, and under the quite different notions as to the end of law 
currently accepted, while perhaps rules grounded on it may still 
be reiterated, certainly they will no longer be applied, at least in their 
original form and spirit. Whatever obscurity there may be as to what 
was meant initially by intention, it is tolerably obvious that, as the 
rule is now and has during the nearer past been employed, it is 
conceived of as relating to the intention actually entertained by 
the victim.?° Some traces of a tendency to use it as an artificial basis 





inquiry before issuing the check concerning the identity or credit of the named 
payee, who was unknown to the drawer.” Milner v. First National Bank of 
Waynesboro, 38 Ga. App. 668, 670, 145 S.E. 101, 102 (1928) ; Montgomery Garage 
Co. v. Manufacturers’ Liability Ins. Co., 94 N.J.L. 152, 154, 109 Atl. 296, 297, 
22 A.L.R. 1224 (1920). 

** An examination of the materials quoted or cited in Pound, Outlines of 
Lectures on Jurisprudence (4th ed. 1928) 30-33, sufficiently illustrates the then 
trend of legal thought in this connection. 

™ “T ikewise by 1886 ‘natural rights,’ which had been a great creative idea 
in the seventeenth and eighteenth centuries, became fixed on a foundation of meta- 
physics where they had rested on an adjustable basis of reason. They were real- 
izations of or logical deductions from a principle of freedom—from an idea of 
the maximum of free individual self-assertion. This scheme of fixed rights had 
been giving way at the very time when the metaphysical jurists were giving it 
the last touches. But this too escaped notice till much later.” Pound, Fifty Years 
of Jurisprudence (1937) 50 Harv. L. Rev. 557, 561. 

See Boatsman v. Stockmens National Bank, 56 Colo. 495, 502, 138 Pac. 
764, 767 (1914) ; McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio 
St. 203, 210, 97 N.E. 395, 397, 38 L.R.A. (N.S.) 1111 (1911); Comment (1937) 
7 Brooklyn L. Rev. 230; (1938) 18 B.U.L. Rev. 152, 153; (1923) 8 Corn. L. Q. 
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of a rule for achieving a result deemed desirable in loss allocation 
are occasionally to be found,2® it is true; still on the whole the 
dominant intention rule is discussed now as one designed to search 
out the purpose of the impostor’s first victim in the course of his 
dealing and to give controlling effect to it. Such a conception is 
rather clearly disclosed by the emphasis placed in some decisions 
on the first victim’s declaration that he meant to make the paper 
payable to the person before him although he supposed that such 
person was in fact X as he represented himself to be ;?°? although 
in stressing this declaration a court would seem to discover more of 
its own mental operations than of the declarant’s,2°* who would no 
doubt have been equally ready to state, if asked, that he meant to make 
the paper payable to X, supposing, however, that the impostor was 
he. It may occasion some wonder, if the quest is for intention in fact, 
that the matter of intention has rarely been treated as presenting a 
fact issue for the trier of the facts.2°* The explanation may be that 
the cases have not characteristically come up on appeal in such a 
manner as to call for any commitment on the point, but have arisen 
on the pleadings, in instructions not involving the fact of intention, 
on a stated case, or the like, so that their disposition has not prima 
facie necessitated any inquiry into the proper manner or agency for 
determining intention. Occasionally, indeed, reversal of the judgment 





361; (1938) 23 Corn. L. Q. 309; (1923) 37 Harv. L. Rev. 150; (1929) 23 II. 
L. Rev. 701; (1934) 32 Mich. L. Rev. 402; (1938) 37 Mich. L. Rev. 126. 

“Where the impostor is physically present, the maker is conclusively 
presumed to have intended to make the instrument payable to the person before 
him ;” Comment, The Impostor and the Law (1938) 86 U. of Pa. L. Rev. 526, 
530 (italics supplied); see Land Title & Trust Co. v. Northwestern National 
Bank, 211 Pa. 211, 60 Atl. 723 (1914); North Philadelphia Trust Co. v. Ken- 
sington National Bank, 328 Pa. 298, 196 Atl. 14 (1938); (1937) 124 Va. L. Rev. 
193; cf. Kessler, Forged Indorsements (1938) 47 Yale L. J. 863, 894; Comment 
(1938) 7 Brooklyn L. Rev. 221; (1938) 26 Geo. L. J. 498. 

See Cureton v. Farmers’ State Bank, 147 Ark. 312, 316, 227 S.W. 423, 
424 (1921); McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 
203, 211, 97 N.E. 395, 397, 38 L.R.A. (N.S.) 1111 (1911). If this sort of testimony 
has any probative force at all, it is difficult to justify the denial of weight, in 
the converse situation, to the first victim’s contention that he intended to deal 
with the actual person whose name and relationship to described property the 
impostor assumed, as in Meyer v. Indiana National Bank, 27 Ind. App. 354, 
61 N.E. 596 (1901); Crippen, Lawrence & Co. v. American National Bank, 51 
Mo. App. 513 (1892). 

*See the discussion in Cohen v. Lincoln Savings Bank of Brooklyn, 275 
N.Y. 399, 411, 10 N.E. (2d) 457, 463 (1937); (1937) 15 N.C.L. Rev. 188. 

See Eaton, The Negotiable Instruments Law: Its History and Practical 
Operation (1904) 2 Mich. L. Rev. 260, 287. 
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of a lower court which has heard the testimony and decided the cause 
in favor of the first victim?®® looks suspiciously as though the ap- 
pellate court were either refinding the fact of intention or treating 
the matter as an arbitrary determination of law: but there is seldom 
if ever any attempt by counsel for the appellee to sustain the lower 
court’s determination explicitly on the ground that it involved a 
finding of fact as to intention, and very likely these cases do not 
represent deliberate denials by the reviewing courts of either the 
proposition that intention is a question of fact or that where it is 
found as such by a trial court on sufficient competent evidence, 
the conclusion of the latter will not be over-ridden.*°* While the 
matter has not been very carefully explored or analyzed, appar- 
ently the dominant intention line of argument proceeds on the basis 
that the dominant intention which governs the incidence of loss is 
a question of fact, but that in the absence of evidence to establish 
the contrary there is a presumption (or permissible inference) that 
the intention was primarily to deal with the impostor, the person 
physically present or actually corresponding.”&* 

Only if the test of dominant intention purports to have reference 
to the real mental operations of the parties is it entitled today to 
serious consideration as a means for allocating loss.2°° When meta- 
physical freedom of will was accepted as the implicit source and 
standard of law, it was at least logical that metaphysical intention, 
i.¢., the exercise of the lordly free will, should constitute an unques- 
tionable basis for the settlement of controversies. In an era which 
has rejected intrinsic logicality and self-derived postulates as dictat- 
ing and justifying the legal consequences attached to human conduct 
and has substituted therefor the extrinsic test of the operation of 





*°See Milner v. First National Bank of Waynesboro, 38 Ga. App. 668, 145 
§.E. 101 (reversing directed verdict against second victim with no clear indica- 
tion in the report as to whether the case was remanded); Uriola v. Twin Falls 
Bank & Trust Co., 37 Idaho 332, 215 Pac. 1080 (1923); Emporia National Bank 
v. Shotwell, 35 Kan. 360, 11 Pac. 141 (1886); cf. Central National Bank v. 
National Metropolitan Bank, 31 App. D.C. 391 (1908) (affirming judgment on 
verdict directed for second victim); Moore v. Moultrie Banking Co., 39 Ga. 
App. 687, 148 S.E. 311 (1929) (directed verdict against first victim reversed). 

** The trial court’s function as finder of the facts was referred to as a basis 
for supporting judgment against the first victim in Ryan v. Bank of Italy 
National Trust & Savings Association, 106 Cal. App. 690, 289 Pac. 863 (1930). 
Accord: McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 
207, 97 N.E. 395, 38 L.R.A. (N.S.) 1111 (1911) (sustaining judgment entered 
pursuant to cross-motions for directed verdict.) 

See (1938) 23 Corn. L. Q. 309; (1937) 86 U. of Pa. L. Rev. 209. 
8 See Comment (1937) 7 Brooklyn L. Rev. 222. 
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legal rules,?°® the usefulness of an a priori abstract intention unre- 
lated to psychological fact is wholly gone. No policy can be furthered 
by a rule which makes intention the sole test of liability and then de- 
clares that it is concerned only with an artificial intention, an in- 
tention that never was on land or sea, and that actual intention is 
wholly unimportant. Such a procedure might indeed furnish a 
formula of inflexible operation and so be useful in a legal system 
willing to sacrifice all other considerations to that of simple arbi- 
trary certainty ;*!° but it can never provide a reason, only a means for 
evasion of a reason.*"! Nothing could be gained by criticism of the 
validity of a doctrine for which no validity was claimed other than 
that it existed. But it would be unfair to the courts to deny them the 
quality of sincerity in their enunciation of the dominant intention 
test as the standard for determining liability in the impostor cases in 
negotiable instruments. The alternative is to accept their declarations 
as signifying adherence to the notion of a real policy to be served 
by the effectuation of a real intention. Proceeding on that assump- 
tion, we are confronted with two problems, (1) the validity of a 
policy based on such a test, (2) the workableness of the test itself. 


On the issue of the policy behind the rule of intention, the avail- 
able materials are too scanty even to afford an assured foundation 
for informed speculation as to what policy is contemplated, much 
less to criticise its validity. Perhaps the rule is obscurely connected 
with the policy in favor of negotiability hereafter to be discussed; 
if so the conclusions as to the basic policy are relevant to the merely 
instrumental doctrine of dominant intention. It should need no dem- 
onstration at this date to show that the element of volition has not 
been the cardinal element in the evolution of common law rights and 
liabilities, and hence that it cannot with accuracy be said that by 


»”’ Frankfurter, The Conditions For, and the Aims & Methods of Legal 
Research (1930) 15 Iowa L. Rev. 129, 133: “ ‘Functional approach,’ ‘law in 
books and law in action,’ ‘the administration of law as its center of gravity’— 
these express perhaps the dominant preoccupations of contemporary jurispru- 
dence. .. .” 

™°By some, however, this consideration has been deemed sufficiently sig- 
nificant to serve as a recommendation for a doctrine that “so long as there is 
any intent to deal with the very party who is actually present, writing, tele- 
graphing, or telephoning that intent shall be paramount whenever the rights of 
a bona fide purchaser intervene.” See Comment (1920) 34 Harv. L. Rev. 77. 
Accord: (1938) 38 Col. L. Rev. 173. 

ui « .. the doctrine itself resolves into a mere means of rationalization for 
the purpose of supporting a desired result rather than being a basis for logically 
reasoned decisions. It is the means to an end, not the cause of an effect.” 
(1937) 15 N.C.L. Rev. 188. 
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applying the rule of dominant intention in these cases, the law is but 
falling back on a general concept which it employs wherever there 
is no supervening special policy to be effectuated. 

Perhaps what has actuated the frequent professed reliance on 
intention is a feeling that negotiable instruments are a form of 
contract. The consensual element is, partly perhaps through accidents 
of procedural history but at any rate definitely, of prime significance 
in the law of contracts.”!* The conjecture that it may be this which 
has caused such widespread reiteration of the intention test is sup- 
ported by the references not infrequently made to impersonations in 
connection with the formation of other types of contract, and 
notably in the law of sales, in support of its application in the 
negotiable instruments cases.”1* 

Even conceding for the moment that the law of negotiable in- 
struments is a branch of the common law of contracts, however, it 
does not follow that analogies from other branches of the larger 
division are appropriate to determine the incidence of liability. 
Special considerations present in one field and absent in another 
may render the dominant intention test correspondingly applicable or 
inapplicable. One such distinction between sales and negotiable in- 
struments, for example, may be mentioned. A purchaser of a chattel, 
for value but under circumstances of suspicion suggestive of an in- 
quiry which if followed up would disclose defects in title, is not a 
bona fide purchaser privileged as such to hold the chattel free from 
the consequences of such defects ;*"* the title of a purchaser of a 





72See Restatement, Contracts (1932) §20; 2 Street, Foundations of Legal 
Liability (1906) 107; Jackson, The Scope of the term ‘Contract’ (1937) 
53 L. Q. Rev. 525. 

™* The tendency has been to use such analogies freely without explanation 
of why they should be deemed applicable and indeed without apparent realiza- 
tion that rules of possible functional utility in one branch of the law are not 
cbviously valid in other fields. The courts have contributed to the delinquency of 
treatise and comment writers by their uncritical citation of authorities from other 
fields, notably from the law of sales, which is so general that no purpose would 
be served by culling the reports for instances; they may be found passim. As 
manifesting a similar lack of differentiation on the part of commentators, see 
5 Williston, Contracts (rev. ed. 1937) §1517B; Comments (1900) 14 Harv. L. 
Rev. 60, (1920) 34 Harv. L. Rev. 76, The Impostor and the Law (1938) 
86 U. of Pa. L. Rev. 526 (embracing even the criminal law in the course of 
the discussion!) ; but see Comment (1937) 7 Brooklyn L. Rev. 229 (pointing 
out, as a distinction, the appearance of the assumed name in the note and the 
tendency of courts to determine rights in negotiable instruments wholly on the 
basis of what appears on the face of the paper). 

™4 Rossman v. Ward, 210 Mich. 426, 178 N.W. 41 (1920); Mott v. Nelson, 
96 Okla. 117, 220 Pac. 617 (1923); see Waite, Sales (2d ed. 1938) 123; cf. 2 
Williston, Sales (2d ed. 1924). $621. The cases are collected in 55 C.J. §617. The 
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negotiable instrument under like suspicious circumstances is not im- 
paired thereby but he is a holder in due course, unless he bought 
with actual knowledge of the defect or in the face of such glaring 
tokens of it as to evidence actual bad faith.*!> Thus, an exercise of 
at least rudimentary care is required to become a bona fide purchaser, 
quite without the express injection of any reference thereto in the 
statement of the law in the impostor situation; while the absence of 
a like requirement in connection with holding in due course generally 
makes it essential that the non-exercise of care by the second victim 
of an impostor be expressly recognized as qualifying the ordinary 
rule of liability in the negotiable instruments cases, in order to attain 
the same general result as the sales cases reach without such qualifi- 
cation. Moreover, not only are there possible grounds of distinction 
between the rules of sales and those of negotiable paper in the im- 
personation situation; the courts have actually distinguished them 
in some cases. Thus, the sales doctrine is that, while in face-to-face 
dealings, the seller’s dominant intention in the absence of over-riding 
circumstances will normally be taken to be to deal with the person 
physically present before him, in transactions by mail he will ordi- 
narily be considered as having intended to deal with the person named 
as the purchaser, at least where there actually is such a person.*!® 
But, in negotiable instruments law, as has been pointed out, no 
difference in result is predicated on such a difference in the mode of 
dealing ; and, save as qualified by relative exercise of care, the first 
victim must ordinarily bear the loss as well where communications 
are by mail as where they are in person.*!7 Thus it would appear, on 
both reason and authority, that impersonations in connection with 





English view apparently approximates more closely a requirement of knowledge 
or actual bad faith, see Benjamin, Sales (6th ed. 1920) 43; Williston, supra at 
note 39. 

™*Goodman v. Simonds, 20 How. 343, 15 L. ed. 934 (1857); Fillebrown 
v. Haywood, 190 Mass. 472, 77 N.E. 45 (1906); Benton v. Sikyta, 84 Neb. 808, 
122 N.W. 61, 24 L.R.A. (N.S.) 1057 (1909); Corinth Bank & Trust Co. v. 
Security National Bank, 148 Tenn. 136, 252 S.W. 100 (1923); Uniform Negotiable 
Instruments Law, §56; Bigelow, op. cit. supra note 17; Rightmire, The Doctrine 
of Bad Faith in the Law of Negotiable Instruments (1920) 18 Mich. L. Rev. 
355; Comment (1923) 36 Harv. L. Rev. 321. The doctrine has been suggested 
by one commentator, see (1938) 32 Ill. L. Rev. 732, as furnishing the proper 
criterion for risk allocation, with the loss left to fall on the first victim in every 
instance save where the second took in actual bad faith; but query, having 
served as a basis for protecting the later taker against outstanding equities, why 
should it further operate to immunize him from the consequences of forgery? 

™° Supra note 39. 

™*This matter has been discussed and the cases classified, supra p. 173; 
see Comment (1920) 34 Harv. L. Rev. 77; (1938) 23 Corn. L. Q. 307. 
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negotiable paper and those in other contract fields such as sales are 
not so far identical in effect as to call for the definition and applica- 
tion to all of one uniform rule. 

A more fundamental consideration is that the law of negotiable 
paper, while possessing many features in common with the law of 
contracts, is not historically and perhaps not analytically a branch of 
contract law. Contract concepts and liability are of common law 
lineage, tracing back through assumpsit to case on the promise and 
at all stages emphasizing the element of consent.?4* The law of 
negotiable paper descends from the law merchant?!® where due course 
of business appears to have been the controlling principle and such 
a common law concept as consent was of no more than incidental 
significance. Even today, a quarter of a millennium after the 
common law commenced the incorporation of, and to a degree en- 
croachment upon, the customs of the merchants, there are convincing 
illustrations that the mercantile principles of negotiable instruments 
law have not yielded to the consensual theories of contracts. For 
instance, while delivery is said to be a requisite to liability on ne- 
gotiable paper both at common law and by the Negotiable Instru- 
ments Law,”*! this is subject to the qualification that where com- 





“See Holmes, The Common Law (1881) 247-289; Jenks, Short History of 
English Law (2d ed. 1922) 132-140; Plucknett, Concise History of the Common 
Law (2d ed. 1936) 569-586. 

See Ogden, Negotiable Instruments (4th ed. 1938) 20-22; Scrutton, 
Elements of Mercantile Law (1891) c. II; Aigler, Commercial Instruments, the 
Law Merchant and Negotiability (1924) 8 Minn. L. Rev. 361; Beutel, The 
Development of Negotiable Instruments in Early English Law (1938) 51 Harv. 
L. Rev. 813; Holdsworth, The Origins and Early History of Negotiable Instru- 
ments (1915) 31 L. Q. Rev. 12, 173, 376, (1916) 32 L. Q. Rev. 20; Read, 
Origin, Early History and Later Development of Bills of Exchange and Certain 
Other Negotiable Instruments (1926) Corn. Bar. Rev. 664. 

™ This dichotomy of source has been noted by Plucknett, Concise History 
of the Common Law (2d ed. 1936) at 567, 568: “Some explanation is obviously 
needed for the extreme poverty and narrowness of the field of contract in our 
medieval common law ... as for mercantile affairs there was special custom 
to govern them . . . It may be said with some fairness that the existence on the 
one hand of mercantile jurisdictions, and on the other of the spiritual courts which 
could bring moral pressure to bear, together with the remedies available locally, 
afford some explanation for the common law courts declining to expand their law 
of contract. Debt, account and covenant covered the cases which usually arose 
in a jurisdiction which consisted so far of landlords; where extension was needed 
for the protection of this particular class a parliament of landlords was ready to 
give it the statutory process on the action of account in an extreme example. 
For the rest, the common law apparently felt that it could abstain with a clear 
conscience knowing that the matter was already in the expert hands of the church 
and the merchants. It is only in the fifteenth century that the canon law was 
compelled to face the problem of the simple contract... .” 

™ Negotiable Instruments Law $16: “Every contract on a negotiable instru- 
ment is incomplete and revocable until delivery of the instrument for the purpose 
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pleted paper comes into the hands of a holder in due course, de- 
livery will be conclusively presumed,?* or, less euphemistically stated, 
is not required. Here is a clear case where the obligor in the instru- 
ment may be held liable although he never assented to any liability 
and may, indeed, never have negotiated for any, but merely have 
prepared paper in anticipation of future bargaining. Consequently 
the law of negotiable paper is not only a part of the law of contracts 
sufficiently dissimilar from other branches such as the law of sales? 
to render analogies drawn from them in the impersonation situation 
of questionable validity; it is not even a branch of the law of con- 
tracts at all in some respects, among them, it would seem, the very 
important respect of dependence on consensual relations. This is not 
the place to examine the postulates underlying the application of the 
dominant intention test in sales or other contract situations in- 
volving imposture ;?** but it would seem reasonable to believe that 
the stress on intention is in large measure due to the very great im- 
portance of the consent concept in contract law.?*° Since negotiable 





of giving affect thereto. .. .”’ McFarland v. Sikes, 54 Conn. 250, 7 Atl. 408 
(1886) ; Leigh v. Horsum, 4 Greenl. 28 (Me. 1826); Chapman v. Cottrell, 34 
L. J. Exch. 186 (1865); see Byles, Bills (18th ed. 1923) 157; 1 Daniel, Negotiable 
Instruments (7th ed. 1933) §69. 

™ Negotiable Instruments Law §16: “... But where the instrument is in 
the hands of a holder in due course, a valid delivery thereof by all parties prior 
to him so as to make them liable to him is conclusively presumed.” Clarke v. 
Johnson, 54 Ill. 296 (1870); Kinyon v. Wohlford, 17 Minn. 239 (1871); see 
Byles, op. cit. supra note 221, at 158; 2 Daniel, op. cit. supra note 121, at §§982, 
983. 

™ For an interesting suggestion as to the historical accident by which the 
law of sales may possibly have been prevented from taking on the character of 
a branch of the law merchant, see Llewellyn, Across Sales on Horseback (1939) 
52 Harv. L. Rev. 725, 745-746. 

™ For an analysis of the “rule of intention” as a rule of decision in another 
connection in sales law, see Levin, The Intention Fallacy in the Construction of 
Title Retaining Contracts (1925) 24 Mich. L. Rev. 130. It seems to be involved 
with the venerable doctrine of privity, the right of a contracting party to give or 
withhold assent to the personality of another as to whom he is proposing to 
place himself under a binding obligation, see Ashley, Mutual Assent in Contract 
(1903) 3 Col. L. Rev. 71, but the historical antipathy of merchants to this very 
requirement was one which led to the handling of negotiable contracts by the 
law merchant; and the considerations supporting it in, e.g., employment con- 
tracts, have little validity in connection with the formalized and impersonal 
promises embodied in commercial paper. 

The rule of dominant intention has been deemed of general applicability in 
the contract field. “It is a rule applicable to contracts generally that where a 
man, pretending to be some one else, goes in person to another and induces him 
to make a contract, the resulting contract is with the person actually seen and 
dealt with and not with the person whose name was used.” Maslin v. Columbian 
National Life Insurance Co., 3 F. Supp. 368, 370 (S.D.N.Y. 1932). See 5 Willis- 
ton, Contracts (rev. ed. 1937) $1517; Ashley, Mutual Assent in Contract (1903) 
3 Col. L. Rev. 71, 73-76. 
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instruments doctrine stems not from this but from the mercantile 
notion of due course of trade, and so varies from contract law in the 
very particular on which the dominant intention test may appro- 
priately be based, it is submitted that the policy behind using that 
criterion in the sales and other contract cases is without relevance 
here. 

Even though it appears impossible to discover from existing 
materials any basis of policy which has motivated the selection of 
dominant intention as the criterion for risk allocation in imposture 
cases in negotiable instruments law, it is of course always possible 
that there may be such a basis which has not yet been articulated. 
While one cannot appraise the validity of an unformulated policy, 
it is still possible to concede that there may be sound considerations 
supporting the adoption of a particular test, even though they are as 
yet undiscovered, and to proceed to an analysis of the test itself to 
determine whether it does afford a workable basis for differentiation 
among the cases. So, pretermitting further consideration of the 
reasons behind the choice of primary intention as the factor govern- 
ing liability, let us inquire whether that test, whatever its justification, 
is a practical one capable of ready application—bearing in mind that 
it is a real and not a fictitious purpose with which we are concerned. 

It has been suggested in almost every case which has mentioned 
the dominant intention test that the maker, drawer, or indorser in 
his dealings with the impostor has a dual intention, intending to deal 
with a person bearing the name which the imposter has assumed 
and also with the person physically present before him or actually 
corresponding with him.?*° So far as it goes there can be no quarrel 
with the statement, which calls attention with sufficient accuracy to 
two of the suppositions undoubtedly present in the transferor’s mind 
at the time of the transaction. Indeed, as to a transaction where 
negotiable paper was delivered to another in complete absence of 
any knowledge, belief, or opinion concerning the transferee except 
that he stood physically before the transferor and identified himself 
by a particular name, the statement would be a complete and adequate 
description of the transferor’s mental attitude with respect to the 
transferee. The cases disclose no instance, however, where parties 
dealt with each other under such circumstances, and it may be doubted 
that such a dealing ever took place; without more complete grounds 
for some belief as to who or what John Doe was, the most naive 








“8 Supra notes 192, 195. 
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man who ever lived would hardly accede to the request of a stranger 
who came to him and said, “I am John Doe, will you give me your 
check ?” 

As has been mentioned in an earlier connection, the impostor 
does not in practice assume merely a name. He assumes an identity. 
He solicits a loan to be secured by a mortgage on property pur- 
portedly his,?*7 he offers to sell land or chattels as owner,?** he pre- 
tends to be a long lost son?*® or an old acquaintance**® in need of 
funds, he gives himself the character of a depositor who wishes 
to withdraw the balance of his account**! or of an employee who 
claims his paycheck.*°? He is never content with giving himself 
merely a false name but equips himself with a whole false character, 
assuming relations toward persons or property calculated to induce 
the chosen victim to turn over his check or note. Even where the 
name assumed is wholly false, so that there is no real person whose 
credit can be appropriated pro hac vice, the impostor is assiduous to 
provide himself with an ingeniously fabricated state of affairs and not 
content merely with a fictitious name. Where the impostor does or 
may bear the same name as that which he assumes in his dealing 
with the victim, the only misrepresentation is as to the collateral 
facts over and above mere name which go to make up identity; 
otherwise the conclusion must perforce be that the victim’s intention 
in such cases was not dual but single, and that there was no imposture 
at all. 

A few, but only a few, of the discussions and decisions concern- 
ing the effect of impersonation in this connection have exhibited an 
awareness that there is more involved than an intention to deal with 
a physical presence and a name.**? Thus, it has been observed that 
the victim intends to deal , not alone with the person proffering the 
request and with one bearing the name assumed, but also with one 





#1 Supra note 71. 

™ Supra notes 69, 70. 

™* Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876). Accord: Maloney v. 
Clark & Co., 6 Kan. *82 (1870) (brother). 

See Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 (1929). 

* Supra note 73. 

™ Supra note 75. 

8 “Another cause of confusion in determining the intent of the victim of an 
impersonation scheme, is the failure of some of the courts to distinguish between 
an assumed name and an assumed personality or identity. ... As regards the 
actual intent ... , the choice lies not between the physical person present and 
the name he has used, but between the physical person and a definite business 
personality associated in the drawer’s mind with the name assumed by the 
impostor”; Comment (1937) 7 Brooklyn L. Rev. 224. 
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professing to stand in a particular relation to indicdted property or 
persons.*** More conspicuously still, there is in fact an intention to 
deal with one who does in fact bear a described relation to identified 
persons or property.”*° The intention of the impostor’s dupe is not 
merely dual, it is plural. 

Or, more accurately, it might be said that in every case, imper- 
sonation or no impersonation, the intention of the transferor of 
paper is single but complex, produced by a medley of suppositions 
regarding the identity of the transferee. To particularize any one 
of these suppositions as the dominant one which controls intention 
(or, to use the language previously employed, to say that any one 
“intention” is the dominant one which induces action) is psycho- 
logically unjustifiable.2** No scientific foundation whatever exists 





**See Ryan v. Bank of Italy National Trust & Savings Association, 106 
Cal. App. 690, 289 Pac. 863 (1930); Hoge v. First National Bank, 18 Ill. App. 
501, 506 (1886); Meyer v. Indiana National Bank, 27 Ind. App. 354, 356, 
61 N.E. 596 (1901); Burrows v. Western Union Telegraph Co., 86 Minn. 499, 
502, 90 N.W. 1111, 1112 (1902); First National Bank of Hastings v. Farmers’ 
& Merchants’ Bank, 56 Neb. 150, 152, 76 N.W. 430, 432 (1898); Hoffman v. 
American Exchange National Bank, 2 Neb. Unoff. 219, 222, 96 N.W. 115 
(1902); Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 411, 10 
N.E. (2d) 457, 463 (1937); cf. Boatsman v. Stockmen’s National Bank, 56 
Colo. 495, 503, 138 Pac. 764, 767, (where the language indicated recognition of 
an intention to deal with the owner of land, but the court seemed to treat that 
in application as strictly equivalent to an intended dealing with the person pro- 
fessing to be owner.) 

**See District National Bank of Washington v. Washington Loan & Trust 
Co., 62 App. D.C. 198, 200, 65 F. (2d) 831, 833 (1933); Bank of Italy v. First 
Bank of ern, 69 Cal. App. 319, 231 Pac. 44 (1924); Rivara v. Delaware, Lack- 
awanna, & Western R. R., 98 N.J.L. 290, 291, 119 Atl. 6, (1922); Sherman v. 
Corn Exchange Bank, 91 App. Div. 84, 86, 86 N.Y. Supp 341, 342 (1904); 
Tolman v. American National Bank, 22 R.I. 462, 464, 48 Atl. 480, 481 (1901); 
Comment (1937) 7 Brooklyn L. Rev. 224, 225; (1938) 7 Fordham L. Rev. 108; 
(1938) 32 Ill. L. Rev. 731. Accord: Hartford v. Greenwich Bank, 157 App. 
Div. 448, 451, 142 N.Y. Supp. 387, 389 (1913); Holub-Dusha Co. v. Germania 
Bank of City of New York, 164 App. Div. 279, 283, 149 N.Y. Supp. 775, 778 
(1914); (1938) 18 B.U.L. Rev. 152, 153; (1923) 8 Corn L. Q. 362; (1929) 
8 N.C.L. Rev. 77. Cf. First National Bank of Ft. Worth v. American Exchange 
National Bank, 170 N.Y. 88, 91, 62 N.E. 1089, 1090 (1902), aff’g 49 App. 
Div. 349, 63 N.Y. Supp. 58 (1900); Comment (1900) 14 Harv. L. Rev. 60. But 
see Uriola v. Twin Falls Bank & Trust Co., 37 Idaho 332, 343, 215 Pac. 1080, 
1083 (1923); Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 
230, 237, 46 Atl. 420, 422, 50 L.R.A. 75 (1900); Jamieson & McFarland v. Heim, 
43 Wash. 153, 156, 86 Pac. 165, 166 (1906). 

“See Murphy, General Psychology (1933) 222; Troland, Motivational 
Psychology in Psychologies of 1930, 460-479; cf. Thorndike, The Psychology of 
Wants, Interests and Attitudes (1935) 86-89, discussing the power of “relics of 
experiences of situations ...to influence connections with behavior,” for a 
Suggestive analysis of the type of mistake involved in the imposture cases, i.e., 
where conduct (giving or taking negotiable paper) is induced by remembered 
situations (the fact that on prior occasions the real and nominal designation of 
parties dealt with has been the same). 
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for the assertion that the component parts of a complex stimulus of 
such a character, producing a given re-action in the nature of pur- 
posive action, can be broken down and the resultant conduct attributed 
to any one of its isolated elements. One has a shrewd suspicion that 
if predominating importance attaches to any of the various supposi- 
tions present in the impersonation cases, the one which stands out 
over its fellows is the belief that the transferee in fact bears the rela- 
tion to the designated property or persons that he indicates himself 
as bearing; that if, after the negotiable paper has been transferred, 
the transferor should learn of the falsity of some of his beliefs, he 
would not greatly care whether the transferee bore the name he had 
assumed or was the person who had stood before him or written to him 
so long as he proved in fact to be the owner of the property sold or 
mortgaged, or a real depositor in the drawer bank, or an actual 
employee, while conversely the truth of all the other suppositions 
would afford cold comfort if this last one alone proved false.**? 
However, justified such a guess might be, it is sufficient here to call 
attention to the factual groundlessness of the judicial assumption 
that the primary intention is to deal with the person physically 
present. There is no scientific basis to support the premise and much 
reason to believe that it is impossible to characterize any particular 
one of the involved suppositions as dominant. The criterion of dom- 
inant intention fails when approached realistically as an attempt to 
effectuate an actual purpose, because certainly no such intention can 
be established and very probably none exists.?8* Whatever ethical 





7" (1929) 8 N.C.L. Rev. 77: “In the last analysis it must be admitted that 
the drawer did not intend to pay money to a confidence man or other fraudu- 
lent person, and that he did intend the bank to pay over the money to the 
bona fide business man or donee whom he named as payee.” The writer of the 
comment in (1938) 18 B.U.L. Rev. 148 saw this point with unusual clarity, stat- 
ing cogently, id. at 153: “If it is not the intent of all persons who draw checks 
to give it for a supposedly valid consideration, then business men must be 
more foolish than anyone ever suspected,” but confused by the divergence 
between his psychological observations and the language of the cases, felt 
impelled to suggest an artificial and arbitrary intention as the only explanation. 
Such a situation as was involved in Strong v. Westchester County National 
Bank, 235 N.Y. 68, 138 N.E. 739 (1923), where the impostor represented that 
land owned by him personally was owned by his clients who wished to borrow 
on it as security and received a check payable to the order of the fictitious 
clients presents the issue in its simplest form; Cardozo, speaking for the court, 
exhibited an awareness of the complexity of the intention evolved even here 
with his allusion to the fact that the lender was relying on both the security and 
the personal obligation and, as to the latter at any rate, was deceived. 

**“Perhaps, in truth, both intents are so inseparable that the choice of 
one intent rather than the other is purely arbitrary—an example of rationaliza- 
tion, perhaps unconscious, to reach a desired result.” Cohen v. Lincoln Savings 
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considerations might be urged in its behalf, the test is no test. It is 
meaningless and unworkable.”*® It derives from elimination and over- 
simplification among the mental drives which produce the delivery of 
the instrument, and is as unreal as a frankly arbitrary approach to 
intention would be, with the added disadvantage of deluding the 
courts and the profession into the belief that it expresses a useable 
factual basis for differentiation. 


This illusory quality of the dominant intention test is its chief 
strength as well as its main weakness. While the whole assumption 
of liability to select a dominant intention from the blended pre-sup- 
positions which induce the delivery of the instrument is fallacious 
and no such intention is discoverable, the principle does permit the 
courts in appropriate circumstances, by selecting the items and events 
to be stressed in the course of the dealing, to reach a result calcu- 
lated to adjust the loss between the parties in accordance with the 
variations of fact presented. They have not hesitated to use this 
power. One court, for instance, has found evidence of a purpose at 
variance with the normally hypothesized intention to deal with the 
person physically present or actually corresponding, in the cir- 
cumstance that the impostor not only assumed a name but dignified 
himself with a military title.*° The existence of prior dealings be- 
tween the drawer and the named payee, with its consequence of 
making the former more or less conscious of the latter’s identity, has 
been interpreted as showing an intention to deal only with the 
named payee and not with the impostor.*41 A similar construction 





Bank of Brooklyn, 275 N.Y. 399, 407, 10 N.E. (2d) 457, 461 (1937). “It seems 
futile to reason along the lines of intention because the drawer has a double 
intent and to place one above the other is a matter of speculation for which there 
is no rational basis.” (1938) 15 N.Y.U.L.Q. Rev. 290. “To choose the intent to 
deal with the impostor over the intent to deal with the party whom he repre- 
sents himself to be is, in most cases, purely arbitrary since, in truth, both in- 
tents are inseparable.” (1938) 23 Corn. L. Q. 309. See Comment (1931) 35 
Dickinson L. Rev. 92; (1930) 18 Calif. L. Rev. 696; (1923) 37 Harv. L. Rev 
150; (1932) 32 Ill. L. Rev. 731; (1937) 15 N.C.L. Rev. 188. 

™See (1937) 15 N.C.L. Rev. 188; (1937) 24 Va. L. Rev. 193. 

“Mercantile National Bank v. Silverman, 148 App. Div. 1, 132 N.Y. 
Supp. 1017 (1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 1134 (1914); 
see Smith, The Identity of the Payee (1936) 4 Kan. B.A.J. 292; Comments 
(1937) 7 Brooklyn L. Rev. 225, (1938) 13 Notre Dame Lawyer 210, text 
and note 5. 

**See Moore v. Moultrie Banking Co., 39 Ga. App. 687, 148 S.E. 311 
(1929) (impostor in dealings by correspondence assumed identity of old ac- 
quaintance and former client); Rivara v. Delaware, Lackawanna & Western 
R. R., 98 N.J.L. 290, 119 Atl. 6 (1922) (impersonation of employee entitled 
to payroll check); Comment (1938) 13 Notre Dame Lawyer 210, text and 
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has been given to the extremely brief and casual character of the 
contact between the impostor and the swindled transferor.?* 
The principle of dominant intention is properly classifiable as 
a legal fiction, since without sacrificing established forms of thought 
and modes of expression, the results may be brought into conformity 
with the true but unexpressed grounds of decision.*** It has the 
virtues and the defects appropriate to legal fictions. Thus, by the 
simple expedient of declaring that a maker, drawer, or indorser who 
has exercised business care in his dealings with an impostor before 
delivering negotiable paper has manifested an intention by such 
exercise of care to deal with the named payee rather than the person 
physically present,?** the courts could incorporate, within the dom- 
inant intention rule, the qualification regarding the effect of the ex- 
ercise of care by such party which, as has been seen, is in practice 
applied in many states, although they would leave themselves with 
the task of rationalizing the results in the cases where both parties 
exercise care. There is thus nothing in the dominant intention doc- 
trine which prevents a court, already rigidly committed to it, from 
moulding the application to embrace the qualification mentioned. 
But while it may be easy enough to do so, it is perhaps unwise to 
retain the fiction of dominant intention.?* While legal fictions are a 





n. 4. But cf. States v. First National Bank of Montrose, 203 Pa. 69, 52 Atl. 
13 (1902). 

*2 Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. (2d) 
457 (1937). This aspect of the decision is approved in (1938) 23 Corn. L. Q. 
3C7; (1938) 7 Fordham L. Rev. 108, and criticized in Comments (1937) 7 
Brooklyn L. Rev. 225, (1938) 13 Notre Dame Lawyer 212; (1938) 18 B.ULL. 
Rev. 154; (1938) 38 Col. L. Rev. 172-173; (1938) 26 Geo. L. J. 498; (1938) 
32 Ill. L. Rev. 732; (1938) 37 Mich. L. Rev. 126; (1938) 15 N.Y.U.L.Q, 
Rev. 289; (1938) 12 Temple L. Q. 253; cf. Boatsman v. Stockmen’s National 
Bank, 56 Colo. 495, 506, 138 Pac. 764, 768 (1914) (where the continuing char- 
acter of the transaction between the first victim and the impostor was used to 
support a finding of an intention to deal with the impostor.) 

For a discussion of the nature, characteristics, and value of fictions in 
the legal order, consult Maine, Ancient Law (3d Am. ed. 1864) 19-41; Tourtoulon, 
Philosophy in the Development of Law (1933) 644-653. Smith, Surviving Fictions 
(1917) 27 Yale L. J. 147, (1918) id. 317, elaborates some of the more con- 
spicuous present uses of the device, among them a number of instances of 
artificial intention. 

4 Something of this sort is perhaps accomplished in those jurisdictions which 
state the dominant intention rule with explicit reference to situations where the 
first victim has made no inquiry concerning the identity or credit of the named 
payee, thus inferentially suggesting that the fact of inquiry might be grounds 
for a different result; see Milner v. First National Bank of Waynesboro, 38 Ga. 
App. 668, 670, 145 S.E. 101, 102 (1928); Montgomery Garage Co. v. Manu- 
facturers’ Liability Insurance Co., 94 N.J.L. 152, 154, 109 Atl. 296, 297, 22 A.L.R. 
1224 (1920). 

** See Comment (1931) 35 Dickinson L. Rev. 92. 
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recognized device historically for the expansion of the law to meet the 
changing claims and demands of society, their utility is in the main 
formalistic, to reconcile actual advancement with respect for tradi- 
tional techniques. Their danger consists in the fact that they give 
no clue on cursory examination to the content of the more vital doc- 
trines which they cloak.2*® Where haste or taste conduces to a me- 
chanical use of decisions based on fictions as precedents, they are 
apt to prove not merely worthless as guides to action but positively 
deceptive, inducing the belief that what is stated symbolically is meant 
literally. So with the rule of dominant intention. While harmless in 
itself and offering no hindrance to either the ordinary rule of first 
victim’s risk or the qualification based on relative care, in the imper- 
sonation cases, it gives no hint what are the real considerations 
governing the incidence of loss in such situations.*47 Moreover, its 
statement is calculated to lead the unwary into the hopeless and 
baffling quest for a postulated primary intention or else into docile 
acceptance of an artificial and arbitrary primary intention to deal 
with the person physically present.?** Once the fiction of intention is 
recognized for what it is, the way will be opened for a clearer under- 
standing of the choices of policy involved in determining the incidence 
of loss, in full awareness of the consequences of the choice. 





“°“They [legal fictions] ‘are the greatest of obstacles to symmetrical classifi- 
cation’. They tend to prevent investigation as to the fundamental principle under- 
lying a rule of law, and to retard the framing of a statement of the rule in 
strictly accurate terms. By giving an erroneous reason for the rule, they make it 
difficult thoroughly to understand and apply the rule. Indeed, the adoption of an 
erroneous reason for a doctrine inevitably leads to misapplication of the doctrine.” 
Smith, op. cit. supra note 243, at 153. 

*™ See (1938) 23 Corn. L. Q. 310; (1929) 8 N.C.L. Rev. 77. 

**“The foregoing kinds of judges—the intelligent honest, the intelligent 
dishonest, and the mediocre dishonest judges—are little hampered by the rules. 
But there are (4) The more mediocre honest judges. They are sometimes con- 
fused by ‘scrambled speech’. Lacking the skill of their abler colleagues, they 
sometimes feel obliged to decide against their better judgment, in accordance 
with the commands they believe to be contained in what seems to them un- 
avoidable ‘rules’.” Frank, What Courts Do in Fact (1932) 26 Ill. L. Rev. 761, 
768. The point is well-illustrated by Missouri Pacific R. R. v. M. M. Cohn Co., 
164 Ark. 335, 261 S.W. 895 (1924), where the court felt itself governed by Cure- 
ton v. Farmers’ State Bank, 147 Ark. 312, 227 S.W. 423 (1921), and mechan- 
ically applied the dominant intent rule announced in the earlier case without 
analysis of the significant differences in the fact structure. 














CIVIL PROCEDURE: A COMPARATIVE STUDY 
OF SOME PRINCIPAL FEATURES UNDER 
GERMAN AND AMERICAN LAW 


Ernst H. SCHOPFLOCHER 


Different nations have different ideas as to the socially desirable 
solution of conflicts of interest, and as to the procedure which will 
reach the proper solutions in the best way. These ideas gradually 
change even within the same nation; and in different nations con- 
trasting principles may control at the same time. The student of 
comparative law will be astonished to find that there may be founda- 
tion stones in the system of law known to him that are missing in 
other systems and are supplanted by other foundation stones of 
which he has never thought. 

Attempts to compare different systems of law are particularly in- 
teresting in the field of the law of procedure.’ There can scarcely 
be much diversity of opinion as to what the attributes of an ideal 
jaw of procedure ought to be. The procedural law is a means toward 
the end of carrying into effect the substantive law by terminating 
controversies in such a way as to guarantee the highest possible de- 
gree of substantive justice. It should be adapted to inform the court 
as fully as possible what the real issues between the parties are, 
and to bring about their determination at the least expense in the 
shortest time. It should be definite, clear and precise, so as to set up 
no traps in which the inexperienced, and sometimes also the ex- 
perienced, may be caught. And it should culminate in a judicial 
determination which as far as possible brings the litigation to a 
definite end and does not give rise to new controversies about the 
matter litigated. There is, however, much diversity of opinion as to 
how to accomplish these purposes. Legal history of comparatively 
recent times shows how difficult it was and is to substitute codes 
for the customary common law procedure. The usefulness of com- 
parative law in this field is obvious. 

The law of procedure as reflected by German jurisprudence is 
an appropriate subject to compare with the American concepts be- 





*Millar, The History of Continental Civil Procedure (1927); Le Paulle, 
Comparative Civil Procedure (1926) 12 Corn. L. Q. 24; Millar, The Formative 
Principles of Civil Procedure (1923) 18 Ill. L. Rev. 1, 94, 150; Millar, Some Com- 
parative Aspects of Civil Procedure under Anglo-American and Continental System 
(1926) 12 A.B.A.J. 401. 
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cause there are surprising contrasts in the two systems despite a 
certain similarity of conditions under which they developed: the 
dual scheme of government within the same territorial limits, and 
the adjustment of their conflicting powers, have played an import- 
ant part of German history as of American. 

Certain fundamental theories are common to the two countries. 
As a general proposition, courts are open to the public, the defendant 
must be given fair notice of the complaint and have sufficient time 
to prepare his defense; a court cannot render a final judgment with- 
out giving both parties the opportunity of a fair hearing; in general, 
the same principles apply to motions and court orders of any kind. 
On the other hand, outstanding features distinguish the two systems, 
regardless of whether the American procedure is based upon a code 
or the common law. 

We shall attempt to show how the contrasting principles of the 
German civil procedure operate in practice.? To illustrate the dis- 
cussion, let us suppose that A tells his attorney these facts: 


(a) A has made a contract with B by which B agreed to sell to 
A 1,000 tons of wheat of first quality for 100 marks per ton 
upon immediate delivery; B refuses to perform. 

(b) A had an altercation with C. C injured A; the damage ex- 
ceeds 500 marks ($200). 


(c) A has a money claim in the sum of 2,000 marks against D, 
secured by a mortgage upon E’s property; the claim is due. 


(d) A’s wife has committed adultery ; he wants a divorce. 


What are the problems the attorney has to face under the German 
code 78 


I. JURISDICTION 


Whatever the law of procedure, the lawyer’s first task is to as- 
certain the court to which to apply for relief. 





* Compare Baldwin, A German Lawsuit (1909) 19 Yale L. J. 69, The German 
Lawsuit Without Lawyers (1909) 8 Mich. L. Rev. 30; Millar, The Recent Re- 
forms in German Civil Procedure (1924) 10 A.B.A.J. 703; von Lewinski, Courts 
and Procedure in Germany (1910) 5 Ill. L. Rev. 193. All these articles refer to 
a code no longer in force. 

*Gesetz of November 8, 1933; Reichsgesetzblatt p. 821; cited as Z.P.O. 
(Zivil prozessordnung). The changes made in the procedural law under the Hitler 
regime do not affect the substantial principles; they are principally calculated to 
accelerate the disposition of cases. 
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At the threshold of the case the American lawyer may meet 
serious problems, the correct solution of which may decide the fate 
of his client’s substantive rights. He will consider whether it is 
possible and advisable to sue in a federal or in a state court ; whether 
the action is transitory or local in its nature, whether the proceeding 
is in rem or in personam, how to constitute the court’s jurisdiction 
over the person of defendant in personal actions, where properly to 
lay venue, and related problems. 

The German lawyer’s problems are much simpler. The Consti- 
tution of Weimar‘ vested the judiciary power of the Reich in the 
courts of the states and in the “Reichsgericht”; only the latter is 
a “federal” court, comparable to the United States Supreme Court; 
the lower courts are state courts; whatever their character may be 
today, no dual system of court exists or existed within the states. 
Only two questions arise: 


(1) What class of courts has jurisdiction over the particular 
type of cause of action? 
(2) Where is the court located to which to apply? 


oth questions are completely answered by statutes; the answer is 
uniform for the whole empire. As we shall see later, no problem 
of jurisdiction over defendant’s person exists as a jurisdictional 
problem under the German Code. The first problem is answered by 
the “Judiciary Act”.® 

The lowest court is the “Amtsgericht”. Each “Amtsgericht”, 
wherever it be located in Germany, has original jurisdiction over all 
pecuniary controversies the value of which does not exceed 500 
marks ($200) except those controversies which, pursuant to an 
express provision in the Act, belong to the exclusive jurisdiction of 
a “Landgericht” regardless of the value in controversy. It has, fur- 
thermore, jurisdiction over certain enumerated types of causes of 
action, such as controversies between a lessor and a lessee arising 
out of a lease, between innkeeper and guest, cases concerning the 
sale of cattle, the illegitimate child relationship and the father’s duty 
to support the child, etc. The “Amtsgericht” may have any number 
of judges, according to the size of its territorial limits; but only one 
judge tries these cases; from his decision the parties may appeal, 





*1919 Reichsgesetzblatt 1383, art. 103. 
*Gesetz of March 22, 1924; Reichsgesetzblatt p. 299; cited as G.V.G. (Ger- 


ichtsverfassungsgesetz) . 
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provided the value in controversy exceeds 100 marks ($40); the 
“Landgericht” is the appellate court; and its decision is final.® 

The “Landgericht” has original jurisdiction over all civil cases 
which do not come under the jurisdiction of the “Amtsgericht”, such 
as pecuniary controversies the value of which exceeds 500 marks; 
without regard to such value, it has jurisdiction over controversies 
between the state and officers of the state arising under the statute 
regulating those relations,” over controversies arising from torts 
committed by officers of the Reich in exceeding their public author- 
ity, and over cases involving the marital or parental status.® 

A “Landgericht” in a city the size of Milwaukee may have sixty 
or more judges; three judges constitute a “chamber” and try civil 
cases; there may be as many such “chambers” as the size of the 
court’s territorial limits require. From a judgment rendered by the 
“Landgericht” within its original jurisdiction the parties may appeal ; 
the appellate court is the “Oberlandesgericht”, which decides in 
“senates” consisting of three judges. From the decision of the 
“Oberlandesgericht” the parties may appeal; this right, however, 
is limited by a provision that in general the value in controversy must 
exceed 6,000 marks ($2400).1° The appellate court is the “Reichs- 
gericht”, which decides in senates consisting of five judges. 


In our illustration (d) the “Landgericht” has jurisdiction re- 
gardless of the value in controversy because the controversy con- 
cerns the marital status. As to the other illustrations, it is important 
to ascertain what the value in controversy is. Where the complaint 





*G.V.G. §§22, 23, Z.P.O. §§511, 511a. 

"The state is considered a legal person like any other corporation; conse- 
quently it can sue and be sued in the same way; there is no doctrine of the state 
being immune from suit in its own courts except by its consent. 

*G.V.G. $71; Z.P.0. §§606, 640. 

*Under the Constitution of Weimar (art. 102, 104) the judges were inde- 
pendent and subject only to the law. They were appointed by the government 
for life. They could be removed from office only by judicial decision and for 
misconduct; however, the law could establish age limits. This is true of the 
judges in the lowest as well as in the highest courts. The President of a “Land- 
gericht” has not only judicial, but also certain administrative, functions. He also 
is appointed by the government. He appoints the presiding judges of each 
“chamber” at the beginning of a calendar year for the whole year. The other 
members of each “chamber” are in the same way appointed by the “Praesidium” 
of the “Landgericht”, the “Praesidium” being composed of the President and a 
number of senior judges, as provided by the statute. G.V.G. §§59-64. 

* Before the “Oberlandesgericht” the parties may have a trial de novo; before 
the “Reichsgericht” only questions of law can be raised. For this reason the 
German Code distinguishes between “Berufung” (appeal) and “Revision”, which 
latter term cannot be translated into English. 
™G.V.G. §§115 et seq., §§123 et seq., Z.P.O. §$511, 545. 
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asks for a certain amount of money, this amount constitutes the value 
in controversy; this disposes of our illustrations (b) and (c). For 
actions upon a contract, specific performance is the primary relief 
under the German system; there are no courts of equity, the courts 
exercising the powers possessed by a court of law and equity com- 
bined. Accordingly, in our illustration (a) plaintiff will ask for a 
judgment that B deliver to him 10,000 tons of wheat of first quality. 
The Code provides that the value in controversy in such an action 
is determined by the value of the chattel the possession of which is in 
dispute.!? If the parties do not agree, the court will decide what this 
value is. 

So far, we know only that we have to apply to a “Landgericht”. 
The question of which “Landgericht” is proper is a question of “local 
jurisdiction” and is answered by the Code. The term “local juris- 
diction” as used in the German system has nothing to do with the 
power of the court over the defendant or with notice to him; its 
connotation is comparable to that of “venue”. There is, however, this 
distinction: even in personal and transitory actions the court is not 
permitted to render a judgment in default where the factual allega- 
tions of the complaint do not show that the court has “local juris- 
diction” in conformance with the requirements of the code.'® 

What are these requirements ?"* 

As a general proposition, a person can be sued in the court of his 
domicile. However, this jurisdiction is not exclusive.> A defendant 
can be sued also in the courts of the place where a contract has to be 
performed or where he has committed a tort. The option rests with 
the plaintiff. In our illustrations (a) and (b) the defendants can be 
sued wherever they have their domicile. 





*Z.P.O. §$§6, 3. 

™ Id. $331. 

* Id. §$12-37. 

** Where the German code uses the term “exclusive” jurisdiction, the meaning 
is that such jurisdiction cannot be waived by the acts of the parties; a defect in 
exclusive jurisdiction may be taken advantage of at any stage of the proceeding, 
at least in absence of an express provision to the contrary. However, the German 
system does not know the remedy of original writs; it does not know the 
possibility of a collateral attack on a judgment, except on the judgment of a 
foreign country; it does not recognize the overturning of a judgment for lack 
of jurisdictional facts except by the ordinary remedy of appeal in the same pro- 
ceeding in which the judgment was rendered. After the time allowed for such 
appeal has expired, a judgment cannot be overturned, even though another 
court had exclusive jurisdiction over the subject-maiter or exclusive local 
jurisdiction. 
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The question of where the contract in illustration (a) has to be 
performed is to be answered under the substantive law of the civil 
code.’® In the absence of a contrary agreement, all obligations arising 
out of contract or quasi contract have to be performed at the 
obligor’s domicile. This is particularly true of money obligations; 
nevertheless, the parties may agree that the obligation is to be per- 
formed at another place, for instance at the obligee’s domicile. Such 
agreements are frequently made because it is advantageous for a 
creditor to be able to sue in the courts of his domicile; even if no 
such agreement is expressly made, it might be implied from the 
nature of the obligation, for instance, from an obligation to do a 
particular work at plaintiff’s residence. Consequently, if in our illus- 
tration (a), B does not live within the same jurisdiction as A, 
and if there was no express agreement that the contract is to be 
performed at A’s domicile, A can sue B only in the “Landgericht” 
of B’s domicile. In our illustration (b) A can sue in the “Landger- 
icht” of C’s domicile or of the place where the tort was committed. 


Suppose that B has no domicile in Germany at the time 4 intends 
to commence his action and had none when the contract was made. 
If he had his domicile in Germany at any time before the action was 
instituted, he can be sued in the courts of his last domicile. If he 
never had a domicile in Germany, an action can be brought in the 
court of the place where he has some property, real, personal or 
choses in action; a chose in action is property at the place where B’s 
debtor has his domicile. When a comparison with American law is 
made, a caveat is necessary: this rule gives the court complete juris- 
diction to render a personal judgment against the defendant; it is 
not a proceeding in rem starting with the attachment of property 
and directed only against such property. 

So far the code does not prescribe an exclusive jurisdiction in 
the sense explained in footnote 15, supra. The parties, therefore, 
are free to make an agreement with respect to the court in which they 
want to litigate their controversies; and such an agreement is con- 
clusively presumed when a party defendant argues the case before 
a court without seasonably challenging its jurisdiction. However, no 
such agreement is possible in our illustrations (c) and (d). 

When title to real property or the freedom of real property from 
encumbrances is the subject-matter of the controversy, only the courts 





* Gesetz of August 18, 1896, Reichsgesetzblatt p. 195; cited as B.G.B. 
(Buergerliches Gesetzbuch) ; compare §§269, 270. 
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of the place where the real property is situated can take jurisdiction. 
Accordingly, in our illustration (c) A can sue E only in the “Land- 
gericht” of the place where the mortgaged property is located; if E 
were personally liable, the court could render a personal judgment 
against E in the same proceeding, even though E’s domicile is not 
within the jurisdiction of the court. However, not E but D is the per- 
sonal debtor. If D’s domicile is not within the jurisdiction of the 
court where the real property is located, A is compelled to bring two 
actions. 

When the action concerns the marital status, the “Landgericht” 
of the place where the husband hag his domicile has exclusive juris- 
diction. For that purpose the wife shares the domicile of the hus- 
band regardless of his conduct; the rule is the same as it was at the 
early common law and as it still prevails in England. It is absolutely 
immaterial where the wife is living and whether his or her fault 
caused the separation. The difficult problems to which the famous 
case of Haddock v. Haddock" gave rise do not exist. A can sue his 
wife only in the “Landgericht” of his domicile, and the same rule 
applies if his wife wants to sue him for divorce.'* 


Suppose that the wife wants to sue, but her husband has no 
domicile in Germany at that time. She can sue him in the “Land- 
gericht” of his last domicile, or, if he never had a domicile in Ger- 
many, in the “Landgericht” of the capital of the German state whose 
subject he is or was, provided that either of the spouses still has his 
or her German nationality at the time the suit is commenced ; or that 
the husband did not acquire a new nationality even though both hus- 
band and wife lost their German nationality. 


To sum up, we see that in the American system the foundation of 
the court’s jurisdiction is either its power over the defendant, to be 
derived from his presence within the state, from his residence, his 
allegiance or his consent, or its power over property, to be derived 
from its location within the state. There is coupled with these require- 
ments the notion that the defendant must have fair notice of the pro- 





7201 U.S. 562, 26 Sup. Ct. 525 (1906). Compare Beale, Constitutional Pro- 
tection of Decrees for Divorce (1906) 19 Harv. L. Rev. 586, Haddock Re- 
visited (1926) 39 Harv. L. Rev. 417; Brigham, The American Law Institute v. 
The Supreme Court—In the Matter of Haddock v. Haddock (1936) 21 Corn. 
L. Q. 393; McClintock, Fault as an Element of Divorce Jurisdiction (1928) 
37 Yale L. J. 564; Strahorn, A Rationale of the Haddock Case (1938) 32 Til. 
L. Rev. 796. 
*Z.P.0. $606. 
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ceedings, without which the court cannot take jurisdiction.1® Under 
the German system jurisdiction is based upon the precise rules of the 
Code; neither domicile nor allegiance nor consent is an indispensable 
element.*° No attempt is made to rationalize the Code rules. Later 
on we shall deal with the question of how to give proper notice to 
a defendant. In the German view this question is by no means re- 
lated to the problem of jurisdiction; the court has or has not juris- 
diction, regardless of whether or not plaintiff gave defendant proper 
notice. Upon plaintiff’s failure to give proper notice, the court will, 
unless the defect has been cured, dismiss the complaint, not for lack 
of jurisdiction but for lack of a properly instituted action. This dis- 
tinction is not merely a verbal one. In the first place, if it can be 
shown that the defendant received the copy of the complaint even 
though the service was improper or defective, the court will en- 
tertain the action. Secondly, while the court’s determination as to 
whether or not the action has been properly instituted can be re- 
viewed in the same proceedings by the ordinary remedies, no col- 
lateral attack on the judgment is possible.”4 


II. Suit “In Forma PAupeEris” 


For all our cases (a—d) we have to apply to a “Landgericht”. 
Before a “Landgericht” and the higher tribunals no party can ap- 
pear personally in a civil case; every party has to use the services 
of an attorney, or default judgment will be rendered against him.?? 
The necessary corollary to this principle is that the law must afford 





* Scott, Fundamentals of Procedure in Actions at Law (1922) 41. 
*Beale in The Jurisdiction of Courts over Foreigners (1913) 26 Harv. L. 
Rev. 193, takes a contrary position. 

"The term “collateral attack” as used in the American jurisprudence has 

at least two different connotations: 

(a) designating an attempt to impeach a judgment in a proceeding not in- 
stituted for the express purpose of annulling such judgment, although 
it may be necessary to the success of the proceeding that the judgment 
be overthrown—compare Jacobs, Attack on Decrees of Divorce (1936) 
34 Mich. L. Rev. 749; 

(b) designating any attempt to impeach a judgment by remedies other 
than those which are available in the proceeding in which the judgment 
was rendered, for instance, by the common law writ of certiorari. Com- 
pare: State ex rel. Hammer v. Williams, 209 Wis. 541, 245 N.W. 663 
(1932). 

A judgment of a German court is, within Germany, open to no collateral attack 
in either sense; see infra IX. 

"7 P.O. §78. We disregard the procedure in the “Amtsgericht”, it being 
but slightly different from that in the “Landgericht” because the parties are not 
compelled to be represented by attorneys. 
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those parties who are not able to employ counsel an opportunity of 
obtaining free legal services. 

The prescribed court fees and the attorneys’ fees are strictly reg- 
ulated by laws according to the amounts in controversy.** In proper 
cases an attorney may contract with a client for a fee which ex- 
ceeds the statutory fee, but he is never allowed to contract for a 
smaller fee. As a general proposition, any contingent fee is illegal 
and void, even without additional facts such as payment by the at- 
torney of the costs of the litigation or his control over the cause of 
action. 

Suppose that A lacks the necessary means. If it is reasonably cer- 
tain that A will recover and that the defendant is able to pay, he may 
find an attorney who is ready not to claim his fee in advance, as he 
is entitled under the statute to do. For, in contrast to the American 
system, a party who recovers the exact amount which is asked for in 
the prayer of the complaint will be compensated for all his expenses, 
including not only the statutory court fees and his attorney’s fees, 
but even his expenses for stamps, telephone, etc.* 

Usually, however, A’s attorney will not be willing to take his 
chances. He will instead move that his client be given leave to sue 
“in forma pauperis”.*® The petitioner, in his motion, has to show 
two facts: 





* The fees are to be ascertained according to the value in controversy. Sup- 
pose the value is 2,000 marks ($800). The basic fee of the court is 50 marks 
($20). This basic fee may, in the trial court, accrue three times, once upon the 
filing of the complaint, once upon the court’s issuing an order of evidence, and 
once upon a judgment. The fee in the appellate court is increased 50% and may 
also accrue three times. Gerichtskostengesetz of July 5, 1927; Reichsgesetzblatt, 
p. 156. The basic fee of the attorney amounts to 75 marks ($30). It may in the 
trial court accrue four times, once upon filing the complaint, once upon the first 
oral argument, one-half upon the first order of evidence and another half upon 
the first oral argument after evidence was admitted. There may be as many 
orders of evidence or oral arguments afterwards as you please; no further fee 
accrues. Another fee is earned by the attorney when he brings about a compro- 
mise. Before an appellate court the basic fee of the attorney is increased three- 
tenths. Gebuchrenordnung fuer Rechtsanwaelte of July 5, 1927; Reichsgesetz- 
blatt p. 162. A similar statute, only more flexible, controls in matters which 
are not the subject of litigation, such as advising a client, drafting documents 
and wills, etc. 

*The same rule, of course, applies when judgment is rendered in favor of 
the defendant. If judgment is rendered in part for plaintiff and in part for de- 
fendant, the court will distribute the costs in the proper proportions. 

* The subject-matter is regulated in title 7 of Book I of the Z.P.O. The 
same rules apply where a defendant makes the motion. The parties may make 
this motion without assistance by attorney; the clerk of the court will receive 
their application and assist them while putting their statements into the record. 
As far as I understand, the “legal aid” system as now functioning in various 
American cities is no complete and systematic solution of the problem. 
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(1) That he will be unable to pay the costs (including his at- 
torney’s fees) without jeopardizing his own and his fam- 
ily’s support. For that purpose he has to obtain from the 
municipal authorities a certificate as to his assets and income; 
the court, though not bound by such certificate, will give it 
great weight. As a matter of experience, the average work- 
man and employee of the lower income group has no diffi- 
culty in proving that point.*¢ 


(2) That he has a reasonable chance to win. The court may 
summon witnesses and may hear the adversary party. In 
parenthesis, this is the only feature of the German pro- 
cedure which reminds one to some extent of “adverse exam- 
ination” or similar pre-trial procedures. There is no pro- 
vision in the code for obtaining pre-trial evidence except 
in cases where there is danger of the evidence being lost 
unless immediately recorded.** 


The preliminary proceeding to obtain leave to sue “in forma 
pauperis” is conducted by a single judge, who is a member of the 
“chamber” which later on may try the case; the proceeding is in 
camera, and the opposite party has no right to be heard or to com- 
plain if the motion is granted. 

If the motion is granted the petitioner is relieved from paying 
the prescribed court fees or attorney’s fees; the proceeding goes on 
in the same way as if he had paid the statutory fees. The presiding 
judge of the “chamber” appoints an attorney, who may or may 
not be the attorney who made the motion. The attorney so appointed 
will be paid a small fee at the expense of the state.”® 





*This method solves the problem only with respect to litigation in a court 
where representation by an attorney is compulsory. In the “Amtsgericht”, where 
the parties can appear without an attorney, the motion may be made inasmuch 
as the fee of the court is concerned. The judge himself will advise the parties 
not represented by attorney as to the proper steps and motions. If the subject 
matter is complicated or the party is not living within the jurisdiction of the 
court, the judge may appoint an attorney in the same way as stated above. So 
far as the same group of the population needs advice by counsel without regard to 
litigation, the law does not make any provisions. However, it is usual that an 
attorney, without compensation, gives his advice to persons who prove their 
inability to pay by certificates issued by the political party, by religious as- 
sociations or similar institutions. 

*7.P.O. §§485-489. é 

**A special statute provides for such a compensation, the provisions being 
similar to those stated supra note 23; the basic fee is much smaller and there is 
‘a maximum value in controversy of 2,000 marks as the basis of computing the 
fees. In the average divorce case the attorney appointed by the court will earn 
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On the other hand, the petitioner is not relieved from paying the 
costs of his opponent in case the final judgment obliges him so to 
do. Moreover, if later on, even long after the termination of the 
case, he becomes able to pay, the court before which the action was 
pending may, in an informal proceeding, order him to pay the fees. 
While the court may make such an order on its own motion, it will 
normally have no information on which to act, and in practice such 
orders are rarely made except upon the motion of the attorney 
who acted in the case. If the order is made, the attorney will be 
entitled to the fees which he would have received had the proceeding 
not been in forma pauperis ; and he may, if necessary, sue his former 
client for this amount. 


III. THe COMMENCEMENT OF THE ACTION 


In this country, under the federal rules of procedure (Rule 3), 
a civil action is commenced by filing a complaint with the court; 
under Rule 4 (a) the clerk forthwith issues a summons and de- 
livers it for service to the marshal, who, under Rule 4(d), serves 
the summons and complaint together. Under Section 261.01 of the 
Wisconsin Statutes (typical of many state provisions) a civil action 
is commenced by the service of the summons; under Sections 
262.02(3) and 267.02 the plaintiff or his attorney issues the sum- 
mons and has it served upon the defendant by any person not a party 
to the action. Whatever may be the better rule, the German code 
takes a position in between: a civil action before a “Landgericht” 
is commenced by the service of a copy of the complaint, which must 
be filed with the “Landgericht” before service; this complaint con- 
tains, as an indispensable part thereof, the summons.”® 





a fee of 72 marks ($30) and be compensated for his actual expenses for stamps, 
telephone, etc., Gesetz of December 20, 1928; Reichsgesetzblatt, p. 411. 
*Z.P.O. §253 reads: 
“The action is commenced by the service of the complaint. The complaint 
must contain: 
(1) the denomination of the parties and of the court; 
(2) a precise statement of the subject and grounds of the action, and a 
precise and definite prayer; 
(3) the summons. 
The complaint shall further contain: 
(1) a request directed to the defendant to appoint an attorney who is ad- 
mitted to the court, and, through this attorney, file an answer; 
(2) the value in controversy when the court’s jurisdiction depends on such 
value provided the prayer does not ask for a definite sum of money.” 
$214 provides that the summons has to be incorporated into the complaint. 
Compare: Wis. Stat. (1937) §263.03: 
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Two problems arise: 


(1) What statements must the complaint necessarily contain? 

In theory the answer is easy: the complaint must contain all 
allegations of fact which, after service, cannot be amended or added 
to without leave of the court or consent of the defendant. Without 
leave of the court or consent of defendant only facts which do not 
change the cause of action may be amended or added to at any stage 
of the proceeding.*° Thus the same question arises which leads 
to much diversity of opinion in the American law. What facts con- 
stitute a cause of action? At common law the answer was compara- 
tively simple because controlled by the forms of action. Under the 
American code system the development of the law was similar to 
that of the decisions under the German code. Originally the concept 
of “cause of action” was narrow, conveying principally the idea 
that the legal theory upon which the plaintiff proceeded was the 
controlling factor. Later more liberal principles were adopted; the 
notion of an aggregate of operative facts of convenient size, tied 
together by the identity of the acting persons, of time, place and 
similar circumstances prevailed. A change in the facts is now held 
not to amount to change of the cause of action so long as the essen- 
tial fact situation remains the same. 

Despite this more liberal tendency and despite the fact that the 
court may allow an amendment changing the cause of action when- 
ever it deems such an amendment appropriate and suitable, the 
lawyer will be careful to state all material facts. When he anticipates 
that the defendant will traverse the allegations of the complaint, he 
may, in the complaint itself, state facts tending to rebut anticipated 
defenses, and specify the means of evidence upon which he intends 
to rely; such anticipation may be useful in accelerating the pro- 
ceeding. 


“The complaint shall contain: 

(1) The title of the cause, specifying the name of the court in which the 
action is brought, the name of the county designated by the plaintiff 
as the place of trial and the names of the parties to the action. 

(2) A plain and concise statement of the ultimate facts constituting each 
cause of action, without unnecessary repetition. 

(3) A demand of the judgment to which the plaintiff supposes himself en- 
titled; if the recovery of money be demanded, the amount thereof shall 
be stated. 

(4) In an action by or against a corporation the complaint must aver its 
corporate existence and whether it is a domestic or a foreign corporation.” 

”Z.P.O. §§264, 268. 

* Id. §§261, 216. The judge has to act within 24 hours after the complaint 

has been filed. Of course, the presiding judge may himself act as single judge. 
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(2) How may the complaint be served upon the defendant ? 

Assuming that only one defendant is sued, the complaint in 
Germany is written in triplicate; two copies are filed with the court. 
Thet date of the trial will be fixed in either of two ways :*! 


(a) The presiding judge of the court may set the case for trial 
before the complete court, consisting of himself and two 
other judges, at the same time appointing either himself or 
one of the other judges to study the record and report there- 
on to the full court. He will take this action if he believes that 
the case will be easily dealt with. There are no terms of court 
as in America, and the date set is always the actual date when 
the trial will commence. 

(b) He may pass the complaint to a member of his court who 
will set the case for trial before him as a single judge. The 
presiding judge is likely to do this if he believes that the 
case will need extensive presentation before final judgment 
through the complete court can be rendered.** 


In either case the appointed date is written upon both copies of 
the complaint. One of these copies is kept in the files of the court; 
the other is returned to the plaintiff’s attorney who now has two 
copies again in his possession. In the attorney’s office the date of 
the trial is written upon the last copy, which is designed to be served 
upon the defendant. 

The plaintiff's attorney is not permitted to serve process directly 
upon the defendant, even if the latter happens to come into his 
office. He has to deliver both his copies of the complaint to an 
official corresponding to the American sheriff and request him to 
serve one copy on the defendant.** 

The sheriff may serve process either personally or by mail; in 
the former case he makes an affidavit of service, in the latter the 
postman makes it. In both cases the affidavit will be attached to the 
attorney’s copy of the complaint and returned to him with it. 

Service may be personal or substituted. If the sheriff or postman 
does not meet the defendant personally in his abode, process may 
be served upon any adult member or servant of the defendant’s fam- 
ily, or if no such person is found, upon the landlord, provided the 
latter is living in the same house as the defendant and is ready to 





* Id. §§348-350. 
* Id. §§166-213. 
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receive the complaint. If all these ways are impossible, the complaint 
may be deposited in an envelope in the post office or in the nearest 
police office or in the mayor’s office, the defendant at the same time 
being informed of what has happened either by an ordinary letter or 
by a poster attached to the door of his residence. 


If the defendant is living abroad and not in Germany, the presi- 
dent of the court will send a request for service of process either 
to the proper authorities of the state where the defendant is staying 
or to the German Consulate there. If the address of the defendant is 
unknown, and cannot be ascertained despite diligent efforts by the 
plaintiff, the court will grant leave to serve process by publication. 

The action is properly commenced at the time the copy of the 
complaint is delivered or deemed to be delivered to the defendant. 


IV. PREPARATION FOR TRIAL—PLEADINGS 


After the complaint has been served upon the defendant, it is up 
to him to answer. In dealing with this subject we cannot use the 
terms “pleadings” and “briefs” because they have no counterpart 
in the German law of procedure. The German Codes uses only 
the word “Schriftsatz”’, i.e., “writing”. The purpose of these writings 
is to prepare the oral argument by stating the motions which the 
parties intend to make at the trial, the ultimate facts which constitute 
the cause of action or defense, a replication to the other party’s alle- 
gations, and the designation of the means of evidence by which the 
party intends to prove his case and to disprove the opponent’s alle- 
gations.** Usually the writings deal also with the questions of law 
involved in the case. No rules restrict the number of such writings, 
which may be filed by either party at any stage of the proceeding. 

However, the only statements which necessarily must be in 
writing are the complaint and the cross-complaint, if any.*® The 
rulings and decision of the court are based upon the oral argument 
made by the parties’ attorneys before the court at the hearing.*® 
Any defect in the writings except in that containing the complaint 
or a cross-complaint can be rectified by a proper oral argument. For 
these reasons it is said that in the German procedure the principles 
of “orality” and “immediacy” control; as a general proposition, the 





* Id. §130. 

* Id. §253 (1). 

* Id. §128; there is, however, one exception; by leave of the court and con- 
sent of the parties, the case may be submitted on their “writings”. Verordnung 
of Sept. 9, 1915; Reichsgesetzblatt, p. 562; §7. 
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court can take, and has to take, into consideration only the oral 
statements of the parties, through their attorneys, which are made 
“immediately” to the court at the hearing.** 

If the defendant’s defense is very simple, for instance a mere 
denial of plaintiff’s allegations, he need not file an answer at all.*8 

Neither the demurrer nor any similar device is known to the 
German code. Since the court decides all questions, both of law and 
of fact, it is not necessary to separate these issues as it is in a system 
where the jury is a decisive factor. The code makes no provision what- 
soever for compelling the court to scrutinize and decide separately 
the legal sufficiency of a complaint, defense or counterclaim. 

The parties are bound to make true and complete statements as 
to all the facts within their knowledge. A fact which has not been 
expressly controverted need not be proved by the party alleging it 
unless the intention to controvert it may be fairly inferred from the 
statements of the other party.*® Except where there is an intention to 
delay the proceedings, a fact originally not controverted may be con- 
troverted at any time.*® However, if a party expressly admits a fact 
in the oral argument or in other proceedings before the judge, such 
“confession” is binding for all purposes; it can be revoked only 
upon proof that the admitted fact is not true and that the confession 
was caused by mistake without negligence on the part of the confess- 
ing party. It would be extremely risky for an attorney not to deny 
a fact merely because the fact seems to him to be immaterial as a 
matter of law. If the court does not adopt his view of the law, it will 
deliver final judgment upon the merits against his client; on appeal 
his client may be in danger of not being permitted to deny the fact, 
since each party is bound to make all material denials without delay.* 

There are no motions to strike out or to make more definite and 
certain. Such motions would not fit into a procedure in which the 
immediate oral argument is the controlling factor; nor are they 





™ The principles of “orality” and “immediacy” are the opposite of the doc- 
trine “quod non est in actis, non est in mundo.” In practice, however, it is 
customary in the trial courts to refer to the writings, in order to abbreviate the 
oral statements. 

* However, the court may refuse to take into consideration statements which, 
for the purpose of delay, have not been made at the first opportunity. Z.P.O. 
§§278, 279. 

* Id. $138, §§288-290. 

“Compare Wis. Stat. (1937) §263.26, which provides: “Every material alle- 
gation of the complaint, and of a counterclaim not controverted as prescribed, 
shall, for the purposes of the action, be taken as true. . . .” 

“Z.P.O. $529. 
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necessary, since the presiding judge is bound to discuss all questions 
of fact and of law with the parties, to ask all proper questions and 
to induce the attorneys to give a complete picture of the material 
facts and to make the appropriate motions.*? 


However, there is to be kept in mind an important doctrine un- 
known to the American law: “ne eat judex ulta petitum partium.’** 
The court has no power to grant a party a larger amount of, or any 
other, relief than he asked for in the prayer of his complaint or 
cross-complaint. For example, if in our illustration (c) A asks 
only for 2,000 marks he cannot recover interest. The strictness of 
this rule is mitigated by the fact that any time before the hearing 
has been closed the prayer can be amended with respect to the 
amount or kind of relief. Such an amendment is not deemed to be 
a change of the cause of action and therefore, even before the appel- 
late court, can be made without leave by the court or consent by the 
other party.** The reason which underlies the rule will be explained 
when we deal with the doctrine of res judicata (infra VIII). 


V. THe HEearinc (TRIAL) 


The time of the hearing has arrived; the presiding judge, or the 
single judge as the case may be, calls the names of the parties. 


A, Judgment by Default 


Suppose the defendant does not appear or is not represented by 
an attorney. The plaintiff’s attorney has to read the prayer of his 
complaint. That is the way oral argument always starts ;** it dem- 
onstrates the importance of the prayer in this proceeding. As to the 
facts, the lawyer will refer to the complaint. The court will first as- 
certain whether the complaint was properly served upon the defend- 
ant and whether the period prescribed by the law between the service 
and the hearing has elapsed ; the code requires that at least fourteen 
days elapse between the service and the date of hearing, unless the 
president of the court, upon motion of the plaintiff, has shortened 
this period.*® If there be a defect in this matter, the hearing may be 
postponed to give the plaintiff an opportunity to cure the defect. 





* Id. §§136, 139, 279a. 

“Id. §308. 

“Id. §§278, 268; compare supra III and note 30. 
“Id. §137. 

“Id. §§262, 226. 
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The court then will determine whether the prayer is supported 
and justified by the facts as alleged in the complaint. If the plaintiff 
did not allege facts sufficient to establish the jurisdiction of the court 
or a cause of action, final judgment will be rendered against the 
plaintiff, from which judgment the plaintiff may appeal; if the alle- 
gations justify the prayer only in part, the court will render judgment 
in default only so far as the prayer is supported by proper allega- 
tions and by final judgment dismiss the other part.*? 

Only if no defects of this sort are disclosed will the court render 
judgment by default. The plaintiff’s attorney will serve a copy of 
the judgment upon the defendant in the same way as he served the 
complaint. The defendant has fourteen days to take objections by 
filing, through an attorney, a writing with the same court. The ob- 
jection may be properly made even though the defendant does not 
attempt to shuw any cause for his default or any valid defense ; but, 
whether objection is made or not, execution may be levied on the 
judgment. The defendant may be able to get the execution stayed, 
but in general only upon furnishing security. 

If objection is made to the default judgment, the court will set 
a new date for a new hearing and give notice thereof to the parties. 
If the objection is made in time and in proper form, the case is dealt 
with in the same way as if no default judgment had been rendered; 
if, however, the defendant again does not appear in this second hear- 
ing, final judgment will be rendered against him; and he can appeal 
from this judgment only upon the ground that, for some reason, the 
lower court erred in holding that he was in default.** 

So far we have seen that the acts of the parties control the 
proceeding; under the same principles as in the American law, the 
court does not inquire into the truth of any allegations unless they 
are controverted. To this rule, however, there are two main excep- 
tions : 

(1) In cases involving divorce or annulment of a marriage the 
court is not bound by the acts and allegations of the parties. In this 
action the principle of inquisition governs, since public policy requires 
that the marital status should be maintained by the courts against at- 
tempted divorces by mutual consent. Accordingly the court will hear 





“ Id. §331. 
“ Id. §§338-345. 
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the witnesses and other evidence although the defendant does not 
appear, or even if defendant admits the truth of the plaintiff’s allega- 
tions.*? 

(2) Suppose that after oral argument the case has been ad- 
journed for the purpose of admitting evidence or for any other 
reason, and that neither party appears at the adjourned hearing. 
The court then is given the power to render a decision upon the 
merits. If the court intends to render such a final judgment, it has 
to postpone the publication of the judgment for fourteen days and 
to inform both parties of the date of publication by a registered 
letter ; the publication may be omitted if either party can show that 
his failure to appear was not caused by negligence. The reason be- 
hind this rule is that the court, in the public interest, should have 
power to accelerate the proceeding, even though the parties them- 
selves are lazy.5° 


B. The conduct of hearings when the defendant appears 


The arguments advanced by both parties must be made extem- 
poraneously and cannot be read. There are no rules restricting the 
time allowed for arguing a case, either in the lower or in the appel- 
late courts. The presiding judge or, upon objection, the court has 
power to cut short arguments clearly not pertinent. 

The defenses are classified in two groups: 

(1) Pleas in abatement.®! 

As in the American law, a plea in abatement, if successful, pre- 
vents a decision of the case upon its merits. The more important 
pleas in abatement are a challenge of the court’s jurisdiction or of 
the plaintiff’s legal capacity ; a plea that a second action on the same 
cause is pending; a plea that the parties agreed to submit the con- 
troversy to arbitration. 


The important distinction between this and the American sys- 
tem becomes manifest ; first, the defendant does not lose or waive his 





“Id. §617. 

* The well-known public complaint of the proceeding in the courts being too 
slow is injurious to the reputation of the courts and the bar. The tendency in the 
German courts, therefore, is to accelerate the proceeding even though the parties 
to a particular proceeding object. Other rules serve the same purpose: the court 
may refuse to consider allegations which were not made in time, the presiding 
judge may summon the witnesses and experts named by the plaintiff or de- 
fendant for the first hearing. an appeal will be dismissed unless its grounds are 
stated in a writing within a month after the appeal is filed. Compare Z.P.O. 
$§251a, 278, 279, 272b, 519. 
* Id. §§274, 275. 











252 WISCONSIN LAW REVIEW [Vol. 1940 


right to make such pleas by filing an answer dealing with the merits 
of the case, but only by orally arguing the case upon its merits; 
secondly, after he has made his oral objections, for instance to the 
jurisdiction of the court, he may argue the case upon its merits. 

All such pleas in abatement must be made at the same time; 
an objection of this type, if not made before argument on the 
merits, can be made later only if the party can show that he was not 
negligent in not making it before or that the objection concerns a 
subject-matter upon which the parties are not competent to make 
agreements, such as the exclusive jurisdiction of the court or the 
legal capacity of the parties. 

(2) Pleas upon the merits. 

The outstanding feature of this part of the proceeding is the 
following : 

In theory, the parties need not argue the law, though, in fact, 
their attorneys always do; the parties are only bound to submit the 
facts to the court. The German law distinguishes between : 


(a) Defenses which are to be considered by the court though 
not raised by the parties; to this class of defenses belong 
the issues of the constitutionality of a statute,®? the legal 
capacity of the parties, the legal sufficiency of the com- 
plaint, cross-complaint or defense, or any other fact 
made known to the court by the allegations of the parties 
or by judicial notice which, under the substantive law, 
destroys the cause of action, such as discharge of the 
obligation upon which the complaint is based. The prin- 
ciple “leges novit curia” controls; the court is bound to 
know the law. 

(b) Defenses in the nature of a privilege which are to be 
disregarded by the court unless expressly raised by the 
parties; for instance, a defense based upon the statute 
of limitations; the defendant is free to take advantage of 
that statute or not. 





"In the post-war republic the authority of the courts to disregard uncon- 
stitutional laws was not doubted; in theory such authority exists even since 
Hitler came into power. However, it became at the same time immaterial since 
the constitution was amended to the effect that the German Government has the 
power to disregard the constitution except that part which provides for the 
“Reichstag”. 
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VI. Evipence.®® 


Let us assume that the complaint is legally sufficient and that 
the defendant has traversed the material allegations of the complaint 
or has raised a valid defense. 

The court then will examine whether the party who has the 
burden of proof has offered evidence to meet this burden. The term 
“burden of proof” as used in German jurisprudence embraces the 
same two notions as in American jurisprudence: the burden of going 
forward with the evidence and the burden of persuasion. During 
the hearing the burden of going forward is met by offering proper 
evidence; when the evidence is in, the burden of persuading the 
court becomes important. To some extent, even in the American 
system, the burden of proof is the burden of persuading not only 
the jury but also the court, as where it is important to avoid a 
directed verdict and to get the case to the jury. 

Upon which party the burden of proof, whatever its character, 
rests is a question easily answered in a country whose laws are 
wholly statutory. The plaintiff has the burden of proving all facts 
which under the substantive law upon which he relies are required 
for a cause of action; the defendant has the burden of proving all 
facts which under the substantive law may defeat such causes of 
action. The technique of drafting statutes is highly developed in 
Germany; from the grammatical construction of the clauses in the 
statute it is a comparatively simple matter to determine who has the 
burden of proof. 

The next step, after the initial arguments have been made, is for 
the court to render an “order of evidence”, admitting the means 
of proof offered by the parties. These means of proof are: docu- 
ments, witnesses, experts and examination of the parties. The court 
may receive or hear the evidence or may appoint one of its members 
for that purpose. If a witness or expert is living at a place remote 
from that of the court, the file will be sent to the “Amtsgericht” of 
the place where he is living (one of the inferior courts referred to 
above), and his testimony will be taken there. 

The rules of evidence differ in many points from the rules of 
this country; only a few can be dealt with here. 





® Titles 5-10 of Book II, Z.P.0. 
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A. Witnesses.** 


A witness or expert has to confirm his statement by oath only 
upon express order of the court; the court will issue such an order 
only upon the ground that the statement is highly important for its 
decision or that it is necessary to bring about a truthful statement. 
The court always invites the witness to tell a connected story of 
what he knows about the fact in issue. Then the court may ask 
questions. The attorneys also have the right to ask pertinent ques- 
tions, but not until the court has finished hearing the witness. The 
judge dictates the testimony into the record® so far as he thinks 
it material, and in his own words. 


B. Experts®* 


The German law distinguishes between an “expert” and an 
“expert witness”. The former is appointed by the court and is one 
who has had first-hand knowledge of the facts in issue as and when 
they occurred; he can be challenged on account of presumed par- 
tiality for the same reasons as the judge. An example of an expert 
would be a doctor who had not treated the patient, but had seen him 
for the first time after his appointment as an expert. The expert 
witness, on the other hand, is called by a party and is one who has 
had first-hand knowledge of the facts, and by virtue of his superior 
knowledge is capable of making more exact observations and draw- 
ing more correct conclusions than the ordinary witness; he cannot 
be challenged, and is otherwise treated as an ordinary witness. An 
example is a doctor who had treated the patient prior to his appoint- 
ment as an expert witness. 


C. Examination of the parties® 


If a party has no documents or witnesses to meet his burden of 
proof, or has failed to prove his case by the means of evidence offered, 





™ Id. §§373-401. 

® The record is written by the clerk of the court (Gerichtsschreiber. Ur- 
kundsbeamter), who must be present during all the hearings. It contains the place 
and day of the hearing, the names of the judges and the clerk, the denomination 
of the case, the names of the attorneys and parties who appeared, a statement 
whether the hearing was in open court or im camera, all prayers and motions 
which were made; the testimony of all the witnesses, experts, and the parties, the 
result of an inspection ordered by the court, all decisions of the court. and a 
statement as to their publication. Z.P.0. §§159-165. 
* Id. §8402-414. 
* Id. §§445-455. 
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he may ask the court to call the other party to testify. It is only after 
all the evidence is in, and only if the court is not prepared on the evi- 
dence to decide in favor of a party that such party may thus ask 
that the other party take the stand. In such a situation, the party 
called may elect not to testify, but the court may then draw whatever 
inference it thinks proper. If the party does elect to testify the court 
in its discretion may order him to confirm his testimony by oath. 
A party who has the burden of proof may ask to testify on his 
own behalf only if the other party agrees. This means of evidence 
can be used by the parties only if no other means are available. 

The binding effect of these rules is mitigated in practice by 
the right of the court at any time on its own motion to ask either 
party to testify. In theory, however, a party, even when thus asked 
to testify by the court, is not a “witness” because he may elect not 
to take the stand. One might roughly say that in Germany the 
American principle of self-incrimination has been applied to civil 
litigation, subject to the power of the court to draw inferences from 
a refusal to testify. 

After all the evidence offered by the parties at the first hearing 
has been received, the court may adjourn the hearing to a date 
certain, and at the adjourned hearing the parties may offer, and the 
court may admit, new evidence. There is no limitation on this power 
of the court except that it may refuse to admit evidence which could 
have been offered at the prior hearing but, for purposes of delay, was 
not offered. 


VII. JUDGMENT 


After all the evidence is in, the case usually is ready for final 
judgment.®* Only the full court can render such a judgment; where 
the trial has been before a single judge, he will hand over the file 
to the presiding judge for action by the full court (except that in 
pecuniary controversies the parties may empower the single judge to 
render final judgment®®). A judge who did not hear the last oral 
argument cannot participate in rendering the judgment. 

For all decisions a majority is required. An evenly split vote is 
not possible since all courts are composed of one, three or five judges, 
and no judge is allowed to abstain from voting. The German notion 
as to the authority of the court requires that the court act as a unit 





* Id. §§300-329. 
* Id. $349. 
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and there can be no dissenting opinions. Even though the reporting 
judge whose duty it is to write the opinion, dissents from the major- 
ity, he is bound to write the opinion of the majority. 

The German judgment combines in one document what is termed 
judgment and opinion in the American law. The judgment becomes 
effective only when read in open court. In the average case a certain 
technique has developed in writing a proper opinion. The writer states 
separately the pertinent facts and the conclusions of law. He marshals 
the facts in this way: 


(1) those not in dispute, 

(2) those in dispute, 

(3) those which, in the court’s view, have been proved, 
(4) the prayers of the parties, 

(5) the orders made by the court prior to judgment. 


Similarly he will organize the pros and cons and his conclusions with 
respect to: 


(1) jurisdiction, 

(2) any objections in the nature of pleas in abatement, 

(3) the necessary (or missing) elements of the cause of action, 
(4) defenses to the merits, 

(5) the costs. | 


Suppose in a tort action the plaintiff has proved all items of his 
case except his expenses for his doctor. The court may in its dis- 
cretion at that point render a partial judgment with respect to the 
proven items, and at the same time adjourn the hearing for further 
evidence as to the matters not yet decided. 

The court, whether a trial or an appellate court, is bound by its 
own judgment. This rule is fundamental, and is expressly stated in 
Section 318 of the code; consequently there can never be such a thing 
as a rehearing. Except as to clerical errors, the court has no power to 
alter or modify a judgment after it has been properly published. 

After the judgment has been published, each attorney will obtain 
a copy from the court and serve a duplicate upon the other party’s 
attorney, except that in cases involving marital or parental status the 
court itself serves the copies. 

The code provides® that an appeal must be filed within a month 
after final judgment has been served, and within six months after the 





“Id. $516. 
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judgment has been published. If no appeal is taken, the winning at- 
torney sends a copy of the judgment to the clerk of the appellate 
court, and gets it back with a certificate that no appeal has been filed 
within the time prescribed by law. He then forwards the judgment to 
the clerk of the trial court and gets it back with a certificate that the 
judgment can no longer be appealed from. Now the judgment is un- 
conditionally capable of execution. It may be executed thereafter at 
any time within thirty years, after which it is barred.* 


VIII. Res JupicaTa 


The effect of a final judgment which has become unappealable is 
determined by the doctrine of “res judicata”, one of the most complex 
in the whole field of procedural and substantive law. 

As used in German jurisprudence, the term has a double meaning. 


(1) A formal meaning: 
A judgment becomes res judicata when the period of time 
within which the aggrieved party may exercise an ordinary 
remedy has elapsed. The ordinary remedies are in case of a 
final judgment the appeal, and in case of a default judgment 
the objection in writing. The extraordinary remedies are 
dealt with infra under IX. 


(2) A substantive meaning: 
The issue decided cannot be raised again by the parties or 
their successors in the future; every German court is bound 
by the judgment. 
Two main problems are presented: 
(a) What is the exact time when the substantive meaning 
of the doctrine takes effect? 
The German answer is simple: whenever the period has 





“B.G.B. §218. The problems of execution of a judgment would lead us too 
far afield. A German judgment may be capable of execution even before it be- 
comes inappealable, either upon the plaintiff giving security or, as in the case of 
a judgment in default, without such security. It can be executed everywhere in 
Germany without an order of the court which has rendered the judgment; so far 
as execution on chattels is concerned, the judgment-creditor requests the sheriff 
ot the place where the chattels of debtor are located to perform the execution; 
so far as execution on real property or choses in action is concerned, the execu- 
tion is performed by the “Amtsgericht” of the place where the real property is 
located, or where the debtor has his residence. Where the judgment commands 
the defendant to do certain acts or restrains him from doing certain acts, it can 
be enforced in a way similar to civil contempt proceedings; only in such a case 
an execution order by the court which has rendered the judgment is necessary. 
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elapsed within which an appeal, or an objection to a de- 
fault judgment, has to be filed. The American answer 
is not so easy to state because it has to take account of 
the fact that even within the same jurisdiction a judg- 
ment may be collaterally attacked®* for lack of juris- 
dictional facts. 


(b) What issues are capable of becoming “res judicata”? 
The German answer is based upon a principle unknown 
to the American law: Section 322 of the code provides 
that a judgment will be res judicata only so far as it 
decides the claims or counterclaims stated in the prayer 
of the complaint or cross-complaint (as amended, if 
amendments are made). For this reason, a definite 
prayer is an essential part of any complaint, and the 
court has no power to grant more or other relief than 
asked for by the prayer. It is an established doctrine that 
incidental issues, i.¢e., issues which, though material for 
the decision, have not been included by either party in 
his prayer, never can become res judicata. 


To illustrate, suppose that a contract is to be performed in in- 
stalments and only one instalment is due, for which action is brought. 
The defendant denies the validity of the contract. The issue of its 
validity is an incidental issue; even though the plaintiff recovers, the 
validity of the contract, though implicitly or expressly recognized by 
the court in the opinion, has not been passed on by the deciding part 
of the judgment, and the defendant, in a subsequent action on later 
instalments, is not barred from raising the same defense. However, 
either party has the right to make such an issue a full issue by asking 
the court for a declaratory judgment as to the validity of the con- 
tract. 

Suppose that in a tort action there is a possibility that damage 
may arise at a future time, though it cannot be ascertained with the 
required definiteness at the time of the trial. The plaintiff may ask 
the court to declare in its judgment that the defendant is bound to 
make good all future damage arising from the tort in question. Other- 
wise the statute of limitations may bar the plaintiff’s claim or the de- 
fendant may raise the issue of his liability in a new trial. On the 





“Compare note 21, supra. 
*Z.P.O. §280. 
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other hand, as long as the plaintiff claims money for certain items 
only, he is not precluded from bringing an action on other items, even 
if in the first action judgment has been rendered against him. How- 
ever, the defendant in the first action may ask for a declaratory 
judgment that the plaintiff has no cause of action arising out of the 
accident ; and’ this judgment, if rendered, will be res judicata and 
will bar the plaintiff from any further action. 

Therefore, one must take into consideration not only the state- 
ments in the court’s judgment, but also the prayers of the parties, in 
order to ascertain which issues have become res judicata. 

This notion leads to another result unknown to the American 
system. Suppose that in a tort action the plaintiff asks for 5,000 
marks damages. After evidence and oral argument judgment for the 
plaintiff is rendered in the amount of 2,000 marks, the remainder of 
the prayer being dismissed ; the defendant appeals. The plaintiff does 
not appeal or file a cross-appeal. The appellate court, for some pro- 
cedural reason, reverses the judgment and remands the case for a 
new trial. Since the plaintiff has not appealed or filed a cross-appeal, 
the original judgment is res adjudicata (even though reversed) to 
the extent that the plaintiff cannot again be heard to claim that he 
is entitled to the balance of the amount he originally asked for. He 
asked for 5,000, and was awarded 2,000. Since he did not ask for the 
balance—3,000—on the appeal, his right to seek that 3,000 is for- 
ever barred. Oddly enough, however, if in the second trial the court 
finds the plaintiff’s damages to be 6,500 marks, the plaintiff will re- 
ceive judgment for his original 2,000 plus an extra 1,500 (the sur- 
plus of 6,500 over 5,000), making a total of 3,500. (Of course he 
must ask for this by amending his prayer). In other words, the zone 
between 2,000 and 5,000 became unenterable as a result of the doc- 
trine of res judicata, but the zone beyond 5,000 could still be en- 
tered. 

As a general proposition in this country, it is said that incidental 
issues material to the decision become res judicata. There are some 
exceptions to this rule. Thus, where an action of trover was brought 
in a federal court to recover the value of timber made from trees 
alleged to have been unlawfully cut by the defendant from the plain- 
tiff’s land in Idaho, it was held that the court had power to determine 
the title to the land for the purpose of deciding the trover action.™ 





“Stone v. United States, 167 U.S. 178, 17 Sup. Ct. 778 (1897). 
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This determination, however, did not become res judicata.” The ul- 
timate power to try the title was exclusively in the courts of Idaho. 


IX. ExTraorDINARY REMEDIES AGAINST A JUDGMENT. 


A judgment, though res judicata and unappealable, may be at- 
tacked upon certain grounds enumerated in the code. It is interesting 
to compare these grounds with those afforded in the American sys- 
tem. The main facts which constitute the basis of this extraordinary 
relief are: 


Defects in the composition of the court; for instance, when 
a judge has participated in a judgment though appointed a 
member of the “chamber” in violation of certain statutory 
rules, or has participated after an affidavit of prejudice has 
successfully been filed against him. 


Defects in the person of the judge, in cases where peremp- 
tory rules prohibiting a judge to perform his functions in a 
particular case have been violated. Under Section 41 of the 
code a judge is forbidden to act in cases in which he is a 
party himself or has a substantial interest; in which one of 
the parties is a relative of his or of his wife, even though the 
marriage has been dissolved ; in which he has acted as counsel 
for one of the parties; in which he has been a witness or 
expert ; or in which he participated as a trial judge prior to 
his appointment as an appellate judge. 


Defects in the capacity of the parties. 


Certain serious defects in the proceeding itself, such as 
perjury®’ committed by a party, a witness or an expert; use 
of a forged document; criminal fraud in obtaining the 
judgment ; bribery, etc. But these criminal occurrences may 
be used to attack the judgment only where they were evi- 
denced by actual conviction, unless it can be shown that 
prosecution has become impossible fer reasons other than 
lack of proof (e.g., because of death or insanity). 











a 


“Scott, op. cit. supra note 19, at 9. 
* Z.P.O. §§578-591. 


the American criminal law perjury is an intentional crime; under the 


German law even negligence is criminal, though the penalty is more lenient than 
in case of an intentional perjury. Strafgesetzbuch of February 26, 1876; Reichs- 
gesetzblatt, p. 40; $163. 
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(5) Discovery of new evidence of a specified kind, as where a 
party discovers another judgment rendered in the same cause 
of action prior to the challenged judgment, or a document 
which would have altered the decision but was, without fault 
of the party, not available in the former proceeding. 


Only a party who, without fault, was unable to raise the material 
objections or issues in the original proceeding, or by an ordinary 
remedy, may pursue an extraordinary remedy. Nor can it be pursued 
after five years have passed from the date the judgment became un- 
appealable, except in case of the incapacity of a party, where no such 
absolute time limit has been prescribed. In any event, the remedy 
must be pursued within a month after the party had knowledge of the 
facts upon which the remedy is to be founded (or, in incapacity cases, 
within a month after the incapacity was cured). 

The outstanding characteristics of the German doctrine of res 
judicata may thus be summarized: 

(1) No collateral attack on a judgment is possible ; the attack can 
be made only by a complaint filed with the court which rendered the 
judgment. 

(2) In case such a complaint is successful, the judgment will be 
set aside, and in the same proceeding the cause of action will be 
tried again as if the invalidated judgment never had been ren- 
dered. 

In other words, the second trial is deemed to be simply a con- 
tinuation, and to date from the commencement, of the first trial. It 
follows from this that a plaintiff cannot be deprived of his substan- 
tive rights by the statute of limitations, even though a judgment in 
his favor may be set aside. This is in sharp contrast to the American 
rule. 


X. CONCLUSION 


Many of the differences between the German and American 
systems may be explained on historical grounds. No trial by jury 
exists, or ever has existed, in civil cases in Germany. This may ac- 
count for the lack of any device for separating questions of fact from 
questions of law. Since the judges, but not a jury, are available at 
any time, there is no inherent necessity of preparing a case for trial 
at one hearing; accordingly the pleadings are, at least in theory, of 
subordinate importance because, except for the prayer for relief in 
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the complaint ( which, as has been stated, can be amended at any time 
prior to judgment), all issues are finally determined by oral argu- 
ment and not, as in America, by the pleadings. Thus the weight of the 
proceeding rests on the oral argument before the court. Historically, 
this principle is, at least in part, a reaction against the in camera pro- 
ceedings oi earlier times based exclusively upon written statements 
of the case. The advantage of the system is that formal require- 
ments which may, if violated, occasion the loss of substantive rights 
are reduced to a minimum; the judge can assist the parties at the 
hearing in working out the real issues. On the other hand, this system 
requires efficient judges or it will result in considerable delay. 

Moreover, there is no common law, as contrasted with statutory 
law, in Germany. At least in theory, there is no rule-making power 
in the courts. The German code of civil procedure together with the 
Judiciary Act, is complete and comprehensive. To be sure, under the 
code many problems may arise which can be solved only by judicial 
interpretation of the code (as distinct from supplying gaps by com- 
mon law or court-made rules). It is the task of a good code law to 
narrow the number of these problems as far as possible. Comparative 
law may render good service to those who have to establish rules of 
procedure. 

The codes in the United States do not even pretend to afford 
complete answers; many procedural questions arise which cannot be 
answered by merely looking at the statute. It is part of the inherent 
powers of American courts to make rules relating to procedure ; and 
common law doctrines play an important part both in moulding the 
interpretation of statutes and in filling in omissions. 

In Germany the same rules apply to proceedings before the same 
type of court, wherever it be situated. Each “Amtsgericht” or “Land- 
gericht” has the same jurisdictional powers. But in American states 
even the same types of court may by statute be given different juris- 
dictional powers, and even different procedural set-ups. 

The contrasting political structure of both countries and the con- 
trasting political attitudes of their citizens may account for other 
differences. Even before the rise of Hitler in the post-war republic, 
and in the pre-war German empire, the several states were far more 
limited in their sovereign rights than the American states; after all 
Germany is a much smaller country, and the local wants and customs 
are not too diverse. There was no need for a dual system of federal 
and state courts operating within the same territorial limits. More- 
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over, since time immemorial the respect for authoritative state acts 
has been highly developed in Germany ; such an act is the final, un- 
appealable judgment of a court. All judges are state officials ap- 
pointed for lifetime; once they have spoken, they cannot change their 
decisions save in the exceptional cases described under IX above. 
For these reasons, an unappealable judgment affords the parties the 
highest possible degree of security; it accomplishes, for all prac- 
tical purposes, the aim of ending the litigation, at the cost of ex- 
cluding relief which the American system grants for certain errors 
or defects in the proceedings. 

Other differences may be explained by the mere fact that the 
German, system deliberately chose a different technique. Before 
all but the lowest trial courts a party in civil proceedings must be 
represented by an attorney and cannot argue or present his own 
case ; without such a provision the courts could not adequately per- 
form their duties. On the other hand, it is provided that an indigent 
party can, even in civil cases, obtain the services of an attorney with- 
out payment. 

A party who recovers the full amount of what he sued for is com- 
pensated for all his expenses. On the one hand, the theoretical idea of 
substantial justice is supported by this rule; a plaintiff whose claim 
is fully approved by the court need not pay his attorney from the re- 
covery which justly belongs to him; and a defendant who was un- 
justly sued is put to no expense. On the other hand, the risk of liti- 
gation is increased ; and since courts very often disagree as to which 
party is right, is it just to impose on one party the considerable bur- 
den of paying all the costs and expenses in a case where the trial 
court and appellate court decided in his favor but the court of last 
resort decided against him? Moreover, the principle does not work 
in cases where the losing party is not able to pay the expense of the 
winning party. 

The question which system as a whole obtains better results can- 
not be answered. 

On the whole I think that the quality of the body which decides 
the cases is more important than the quality of the law to be applied. 
In American civil proceedings the deciding body is to a great extent 
the jury. Thus, in a way unknown in Germany, non-experts are called 
upon to decide controversies, and the average sense of the community 
through the jury device is brought into play in the administration of 
justice. Where the judge’s qualifications are of a very superior sort 
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the interposition of a jury may sometimes yield results which are: less 
accurate, less predictable and less fair than if the determinations of 
fact had been left to the court. On the other hand, if the judge’s quali- 
fications are mediocre or defective the interposition of the jury may 
bring about more satisfactory solutions. Thus the jury system acts as 
a kind of balance wheel or mediating agency between litigants on the 
one hand and the courts on the other. In Germany entire reliance is 
placed upon the qualifications of the judges, and the system will stand 
or fall in accordance with their expertness and wisdom. Here is the 
most fundamental contrast between the two systems, and it is one 
which, in the nature of things, cannot with any real assurance be 
weighed comparatively. 

















NOTES AND COMMENTS 


BARRICADED H1GHWAYS—INJURIES THEREON— 

I. General Rule. A. There is a general rule that a traveler on 
the public highway has the right to assume that the condition of the 
highway is safe for travel unless governmental authorities charged 
with its maintenance do away with that presumption by placing a 
warning barrier across a defective road.1 This imposition of duty, 
of course, does not make the governmental unit an insurer of the 
traveler’s safety; the injured party must have been exercising ordi- 
nary care for his own safety before he can claim a right of re- 
covery, barrier or not.? A warning as to defects put up by the proper 
authorities, serving as notice of its defective condition, is not es- 
sential for avoiding liability. As late as 1918, the Wisconsn supreme 
court held: 


“A traveler may pass upon such a highway while knowing that 

it is in some respects defective if nevertheless he exercises ordi- 

nary care in the use of such highway in view of its defective 
condition and such use is not of itself, as a matter of law, con- 
tributory negligence.”* (Emphasis ours.) 

It is a matter of opinion as to whether these problems have been 
settled and crystalized into the body of the law; it is of weight to 
note the Wisconsin court’s opinion is in the affirmative.* 

B. Is there a cause of action against: (1) the governmental unit 
charged with maintenance and repair or (2) the contractor building 
or repairing the highway ? 





*Seward v. Town of Milford, 21 Wis. 485 (1867); Klatt v. City of Mil- 
waukee, 53 Wis. 196, 10 N.W. 162 (1881); Hanson v. Clinton, 156 Wis. 147, 145 
N.W. 646 (1914); Raymond v. Sauk County, 167 Wis. 125, 166 N.W. 29, L.R.A. 
1918 F, 425 (1918); Shawano County v. Froemming Bros., 186 Wis. 491, 202 
N.W. 186 (1925). 

*Raymond v. Sauk County, 167 Wis. 125, 166 N.W. 29, L.R.A. 1918 F, 
425 (1918), 21 L.R.A. (ns.) 614. The problem of comparative negligence will be 
discussed later in this comment. 

*Raymond v. Sauk County, 167 Wis. 125, 127, 166 N.W. 29, 30 (1918); 
Schmidt v. Franklin, 164 Wis. 128, 159 N.W. 724 (1916). 

*The Wisconsin supreme court took advantage of its rule No. 64 (“Opinions 
will not hereafter be written unless the questions involved be deemed by this 
court of such special importance or difficulty as to demand treatment in an 
opinion.”) in Tangney v. Mengel Company, 226 Wis. 676 277 N.W. 586 (1938), 
affirming the trial court’s verdict for defendants without opinion. The brief on 
the case is typical of the situation being considered, i.e., a traveler passes a partial 
barricade and is injured due to a defect in the road being repaired; here it was 
a bridge that was out. 
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There is no common law liability on governmental units for acci- 
dents happening on a highway. The duty which exists today is im- 
posed by statutes, which have been interpreted to impose a duty of 
keeping highways and streets reasonably safe for travel. 


“When this duty is not directly and specifically imposed by law 
it arises by necessary implication from the primary duty, which 
is so imposed upon the city to keep its streets, which have been 
opened to public use, all the time fit and safe for such use.’’® 


This liability can be suspended by withdrawing the highway from 
travel for purposes of repair,’ and the barriers erected may be main- 
tained long enough to permit work to reestablish its safety. There is 
no right, however, to permanently close off a highway which is out 
of repair and thus avoid the imposed duty.® 

While a warning as to repair of a highway discharges the gov- 
ernmental unit from responsibility for injury incurred while travel- 
ing on such a highway, is it clear that it also discharges the contractor 
who is working for such units ?® 





*See generally Wis. Stat. (1937) c. 80, 81 and 82 and specifically §81.15, 
Jensen v. Oconto Falls, 186 Wis. 386, 202 N.W. 676 (1925) ; Stoehr v. Red Springs, 
195 Wis. 399, 219 N.W. 98 (1928). 

* Klatt v. City of Milwaukee, 53 Wis. 196, 201, 10 N.W. 162, 163 (1881). 
The quotation is illustrative of the court’s “whittling away” the immunity 
offered by the common law to municipal corporations, etc. Snyder v. Superior, 
146 Wis. 672, 132 N.W. 541 (1911); Padden v. City of Milwaukee, 173 Wis. 
284, 181 N.W. 209 (1921), 13 R.C.L. 306, 311, 2 A.L.R. 721. 

"Wis. Stat. (1937) §82.04 (6). Fenske v. Kramp Const. Co., 207 Wis. 397, 
241 N.W. 349 (1932). 

*State ex rel. Wollner v. Schoemer, 200 Wis. 350, 228 N.W. 487 (1930). 

* Illustrative clauses in such contracts are here taken from the briefs in 
Tangney v. F. F. Mengel Co., 226 Wis. 676, 277 N.W. 586 (1938): 

“When any section . . . is closed to traffic, the contractor shall provide and 
erect at each end of the closed section and at all intersecting roads substantial 
barricades of a design approved by the engineer and . . . warning and other signs 
provided by the commission. He shall also furnish and place on or adjacent 
to the barricades, lights and other adequate warning devices . . . to provide for 
the safety and convenience of the traveling public at night. The contractor shall 
maintain constantly such barricades, signs and lights from the date of the closing 
of the road until ... in the judgment of the engineer they are no longer neces- 
sary.” 

“If he shall of his own volition open to traffic all of the work or any 
portion thereof prior to acceptance and final payment, he shall conduct the 
remainder of his construction operations so as to cause the least obstruction to 


traffic.” 

“If during the progress of the work it is necessary to provide access to 
private property along the road . . . the contractor shall provide and maintain 
within the closed portion . . . such barricades, signs and lights as may be neces- 


sary to protect the work and safeguard the local traffic.” 
“Whenever any section is opened to traffic before all work on that section 
is completed or while construction operations are being conducted thereon, the 
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The Wisconsin court has favored contractors and their men work 
ing on highway repairs because, as the court puts it, “The contractor 
occupies a public position in that he is doing the work for the 
public and for its benefit.’”?° It was but a small step to add to that 
favoritism the protection afforded the governmental unit under the 
statute above. This was accomplished by holding that Section 82.04 
was enacted for the protection and benefit of the traveler—that its 
violation was contributory negligence as a matter of law behind which 
the contractor could shield himself.” 


II. Factors to be considered in determining recovery. A. Bar- 
riers. Knowing that the county, township or municipality as well as 
the contractor can avoid responsibility for an injury incurred on a 
highway withdrawn from public use, we must next ask what is 
necessary to be done for such suspension of liability. What is suffi- 
cient to warn the traveler that the road is not safe for travel? 


An early case which is “specific” as to this point says: 

“. . . but it is obvious that they [the means of notice] should be 

some railing, fence, or other means suitable to protect the public, 

and notify travelers that the road was unsafe.”!* (Emphasis 
ours. ) 

One case speaks of “proper precautions” to warn the traveler ;'* 
another in which the road had been discontinued gives the test that 
the notice of warning must serve to prevent use of the road by night 
as well as day, and that, therefore, a barbed wire fence was not such 
warning, being a danger in itself, where the acccident took place 
at night.!* 

In an opinion of the court handed down in the same year as one 
by the Attorney General,’ the court affirmed judgment for the plain- 
tiff where the trial court jury found: 





contractor shall place and maintain at each end of the section and at all points 
of possible danger suitable signs warning the public of such construction opera- 
tions.” 

* Ashton v. P. F. Coughlin Co., 179 Wis. 305, 309, 191 N.W. 561, 562 (1922). 

“Shawano County v. Froemming Bros., 186 Wis. 491, 202 N.W. 186 (1925) ; 
Fenske v. Kramp Const. Co., 207 Wis. 397, 241 N.W. 349 (1932). 

“Seward v. Town of Milford, 21 Wis. 485, 490 (1867). 

* Hammond v. Town of Mukwa, 40 Wis. 35 (1876). 

* Bills v. Town of Kaukauna, 94 Wis. 310, 68 N.W. 992 (1896). 

* The Attorney General in his opinion, 10 Wis. Atty. Gen. 1025 (1921), on 
the interpretation of what is now Wis. Stat. (1937) §82.04 is in point: a notice 
which does not forbid travel on a highway does not suspend the liability of the 
governmental unit in the event of accident due to defect thereon. The obvious 
conclusion is that a notice alone, so long as it meets the requirements of the 
statute as to wording, is a sufficient barrier. 
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“That there were no signs of barriers such as would attract the 
attention of an ordinarily prudent traveler to notify him that 
the highway was not open to travel.’’!¢ 






































Where barriers are used, they need not be so complete as to 
prevent all passage of traffic. Its significance—that the highway has 
been withdrawn from general travel—is sufficient to vitiate the 
afore-mentioned presumption of safety; it relieves the county, etc., 
of liability in the event of injury caused by a defect on such road.1" 

From these decisions, it can be gathered that the essential element 
of removing the highway from public travel and suspending the lia- 
bility of the governmental unit is notice—notice, regardless of the 
form, to the travel that he can not rely on the presumption of safety; 
and, once having passed onto the forbidden ground, he is “on his 


cwn”. 

B. What is the status of a barricaded highway and the status of 
travelers thereon? Barriers on a highway, so long as they serve to 
give the notice mentioned above, convert the highway into a kind 
of legal no-man’s land. Or to phrase it as the court does: 





“That the portion of the public highway . . . might lawfully be 
withdrawn from public use and one traveling thereon does so at 
his peril cannot be questioned.”** 

Just what the actual status of a closed highway is in the con- 
templation of the law is a matter of conjecture. It is of little value to 
learn that a barricaded highway has a status “. . . still that of a 
public highway, although the rights of the public thereon were 
severly limited. . . .”!® or that the closing did not convert it into 
an alley or private driveway.” 

Broadly, the relation between one who enters on real property 
not his own and the property itself can be classified as making him 
an invitee, licensee or trespasser. 

The court leaves no grounds to believe that a traveler who goes 
onto a closed highway can be either of the first two; the open barri- 





* Brubaker v. Iowa County, 174 Wis. 574, 577, 183 N.W. 690, 691, 18 
A.L.R. 303 (1921). 
Shawano County v. Froemming Bros., 186 Wis. 491, 202 N.W. 186 (1925). 
* Id. at 497, 202 N.W. at 188; Fenske v. Kramp Const. Co., 207 Wis. 397; 
241 N.W. 349 (1932). 
* Brown v. Hartel, 210 Wis. 345, 350, 244 N.W. 630, 632 (1932). 
* Ibid. 
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cade cannot be construed as giving an invitation to enter or a license 
to use a road that has been withdrawn from general travel.”4 


If one entering on a closed highway has not the protection afforded 
an invitee or licensee, is there any duty owed him as a trespasser ??? 
We are assuming that the relationship between the governmental 
unit and contractor to the traveler to be the same as that between 
the owner of private property and the trespasser thereon. 

The law of this state is conflicting as to the degree of duty owed 
a trespasser. In one group of cases, the court does not differentiate 
between the duty owed to a licensee or trespasser by the property 
owner ;?* while in another case,** the property owner is held to a 
greater degree of care as to the licensee than the trespasser. In 
Zartner v. George, the court was specific as to the trespasser : 


“That the courts in other states are in conflict on the question 
of the liability of owners of premises to trespassers who are 
injured thereon will be seen by a reference to notes on the sub- 
ject in 19 LRA ns. 1904 and 32 LRA nus. 559, where cases on 
the subject are collected. We deem the better rule to be that of 
liability for injury to trespassers on private property should be 
limited to cases where the act complained of partakes of the nature 
of gross negligence, obviously endangering the safety of others, 
or to active negligence committed at the time of injury. Mere 
failure to exercise ordinary care for safety of trespassers is 
not enough.” (Emphasis ours.) *° 


This seems to be too strict a test. It is a matter of almost every 
day occurrence for travelers to pass around a partial barricade and 
drive down a street or road that is being built or repaired. It is a 





*™ Shawano County v. Froemming Bros., 186 Wis. 491, 202 N.W. 186 (1925); 
Fenske v. Kramp Const. Co., 207 Wis. 397, 241 N.W. 349 (1932). 

™There may be validity to the query as to how a traveler on a closed 
public highway can be a trespasser since “Generally one who is on a_ public 
highway is not a trespasser.” (63 C.J. 887). 

A trespasser being “one who makes unauthorized entrance upon another’s 
property” (63 C.J. 887), it may be argued that since the closed highway re- 
tains some of the characteristics of a “normal” highway (Brown v. Hartel, 210 
Wis. 345, 244 N.W. 630 (1933), the traveler on a closed highway can not be 
classified as a trespasser. 

To counter this, however, is it not as valid to say that since under Wiscon- 
sin Statutes §82.04 (6) a highway can be withdrawn from general use, the 
traveler’s entrance thereon is as unauthorized as though he invaded public-owned 
lands? (50 C.J. 889). 

*Ptak v. Kuetemeyer, 177 Wis. 262, 187 N.W. 1000 (1922); Lewko v. 
Krause Milling Co., 179 Wis. 83, 190 N.W. 924 (1926); Hensel v. Hensel Yellow 
Cab. Co., 209 Wis. 489, 245 N.W. 159 (1932). 

* Brinilson v. Chi. N.W. Ry. Co., 144 Wis. 614, 129 N.W. 664 (1911). 
156 Wis 131, 137, 145 N.W. 971, 973 (1914). 
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situation condoned and made possible by the contractors, intending 
to stop through traffic but not local travel. Yet despite the contract 
and bond generally existing between contractor and governmental 
unit as to injuries and exercise of care, such a traveler has no pro- 
tection from what often amounts to a trap.”¢ 


In the Fenske case,” a partial barrier withdrew a highway from 
travel. A sign gave warning of a bridge being out which local travelers 
knew to be some two miles down the road from the barricade. With- 
out additional warning, a culvert was put in some seven-eighths 
of a mile from the barrier. Plaintiff and deceased friend passed the 
barrier and were injured as a result of the unanticipated change in 
the highway surface. It was held that because the nature of road 
repair work is “progressive” there can be no assurance that changes 
have not been made, therefore, no recovery. 

A barrier, etc., we have seen has as its aim the giving of notice 
to remove the presumption of safety. Where one goes on a highway 
with actual knowledge of the defective condition, he can recover if 
he exercised due care under the circumstances.** Is there any sub- 
stantial difference between such a situation and one where a partial 
barrier or sign gives him notice of defects? Yet in the latter instance 
his knowledge is conclusive against him as a matter of law! 

There is background for the strict position of the court. As early 
as 1874, it was held: 


“ 


.. . that if plaintiff was guilty of any want of ordinary care 
and prudence (however slight), which neglect contributed directly 
to produce the injury, he can not recover.””® 


A similar note is sounded in 1918 when the court said: 


“A traveler may pass upon such a highway [here not removed 
from general travel] while knowing that it is in some respect 
defective, if nevertheless he exercises ordinary care in the use 





*In the Tangney case, discussed in footnotes four and nine, appellants had 
sued on alternative causes of action: 
1) Third party beneficiary on a contract between the state and the contractor. 
2) Negligence of the contractor in causing the injury. 

Trial court held that, as plaintiff was a trespasser, there was no duty owed 
him contractually or otherwise. 

** Fenske v. Kramp Const. Co., 207 Wis. 397, 241 N.W. 349 (1932). 

* Kavanaugh v. City of Janesville. 24 Wis. 618 (1869); Raymond v. Sauk 
County, 167 Wis. 125, 166 N.W. 29 (1918). 

* Cremer v. Town of Portland, 36 Wis. 92, 99 (1874); Bloor v. Town of 
Delafield, 69 Wis. 273, 34 N.W. 115 (1887); Hammond v. Town of Mukwa, 
40 Wis. 35 (1876) ; Griffen v. Town of Willow, 43 Wis. 509 (1878). 
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of such highway in view of its defective condition, and such use 
is not of itself as a matter of law contributory negligence.’’®° 


This question of contributory negligence was one for jury con- 
sideration.*t But once Section 82.04 of the Wisconsin Statutes was 
interpreted to be a safety ordinance for the benefit of the traveling 
public, its violation was construed to be contributory negligence as 
a matter of law, therefore no recovery could follow.*? 

It is difficult to see that the comparative negligence statute could 
give relief to this situation.** The cases considered by the court to 
this point antedated the application of the statute,3* but even so there 
would be little value to application of the statute if the standard of 
care is to remain that due a trespasser under Zartner v. George, 
i., gross or willful negligence. By the time such misconduct is found 
on the part of the contractor or governmental unit in causing the 
injury, the comparative negligence statute will have no practical sig- 
nificance.** 


In view of the general uncertainty as to what the law of trespass 
is in Wisconsin, in practical consideration of the facts as they exist in 
closed highway cases, why not adopt a definite standard as to tres- 
passers., 7.¢., that of the Restatement of Torts: 


“A possessor of land who knows that another is trespassing 
thereon or from facts known to him should know or believe that 
another is or may be doing so, is subject to liability for bodily 
harm thereafter caused to the trespasser by the possessor’s fail- 
ure to carry on his activities upon the land with reasonable care 
for the trespasser’s safety.’’%* 

“The substance of the rule stated in this Section is often applied 
by calling the actor’s failure to exercise reasonable care to prevent 
his activities from causing harm to a known trespasser ‘wanton’ or 
‘willful’ misconduct. The words ‘wanton’ or ‘willful’ [or gross] 
misconduct are also often used to describe conduct which is called 
in the Restatement of this Subject ‘conduct in reckless disre- 





* Raymond v. Sauk County, 167 Wis. 125, 127, 166 N.W. 29, 30 (1918). 

“Parish v. Town of Eden, 62 Wis. 272, 22 N.W. 399 (1885); Ground- 
waser v. Town of Wash., 92 Wis. 56, 65 N.W. 671 (1896). 

* Shawano Couity v. Froemming Bros., 186 Wis. 491, 202 N.W. 186 (1925); 
Fenske v. Kramp Const. Co., 207 Wis. 397, 241 N.W. 349 (1932). 

* Wis. Stat. (1937) §331.045. 

“ Plaintiff-appellants in the Tangney case, supra note 4, used the Compara- 
tive Negligence Statute as one of the arguments for rehearing, but it was ig- 
nored. 

*See Ann. to Wis. Stat. (1937) §331.045. 
* Restatement, Torts (1934) $336. 
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gard of the safety of others’. Because of the ambiguous use of 
these words they are not used in the Restatement of this Sub- 
ject.”87 


Adoption of this rule would permit application of the comparative 
negligence statute and allow a factual consideration of who caused 
the injury. 

J. W. Wirkus 


CoNsTITUTIONAL Law—VAaLipiTy oF STATUTES RESTRICTING 
PICKETING AND RELATED ActivitiEs. Recent sessions of state and 
municipal legislative bodies witnessed considerable agitation for new 
statutes or amendments to existing labor codes more or less designed 
to offset the advantages gained by organized labor through legislative 
and judicial decisions of recent years. Such legislation has to a large 
extent been directed at picketing and related activities. In Wisconsin 
such activity has produced the Catlin Anti-Picketing Act? and the 





* Ibid. 

* Examples are the Norris-LaGuardia Anti-Injunction Act, 47 Stat. 70; The 
National Labor Relations Act, 49 Stat. 449; the Wisconsin Labor Relations Act, 
Ch. 111, Wisconsin Stat. (1937). Cases are: Senn v. Tile Layers Union, 30i 
U.S. 468, 57 Sup. Ct. 857 (1937) ; Lauf v. Shinner Co., 303 U.S. 323, 58 Sup. Ct. 
578 (1938); New Negro Alliance v. Grocery Co., 303 U.S. 552, 58 Sup. Ct. 703 
(1938) ; Trustees of Wisconsin State Federation of Labor v. Simplex Shoe Co., 
215 Wis. 623, 256 N.W. 56 (1934); American Furniture Co. v. I. B. of T. C. & 
H. of A., 222 Wis. 338, 268 N.W. 250 (1936); and the Senn decision in the Wis- 
consin court, 222 Wis. 383, 268 N.W. 270 (1936). 

? Wis. Laws 1939, c. 25. The bill was introduced by Assemblyman Catlin at 
the instance of R. O. Wipperman of Milwaukee, a lobbyist, on February 2, 1939. 
The next day an identical companion bill, 65S, was introduced in the Senate by 
Senator White. The first draft of the Catlin bill, never actually introduced, for- 
bade picketing by anyone not an employee for six months and provided a penalty 
of $10.00 to $100.00 or a ten to sixty day jail sentence. The bill as introduced 
by Assemblyman Catlin abolishing “stranger” picketing defined a labor dispute 
as a controversy between an employer and “two or more of his . . . employees, 
or their representatives,” and provided that “no labor dispute shall be deemed 
to exist unless the controversy results in a strike or lockout. ” 

On February 17, Mr. Wipperman had an amendment prepared for 65S which, 
however, was introduced in the Assembly by Assemblyman Ludvigsen as a 
substitute for the Catlin bill in its original form. It was this proposal that be- 
came the present law. (The legislative history of the Catlin Act is drawn from 
files in the office of the Secretary of State and the Legislative Reference Li- 
brary.) 

The Ludvigsen amendment went much farther than did the original bill. 
It forbade not only “stranger” picketing, but all minority picketing. A “labor 
dispute” was defined as a “controversy between an employer and a majority 
of his employees in a collective bargaining unit.” There is no definition of a 
“collective bargaining unit” in the act, but compare §111.02 (6) of the Em- 
ployment Peace Act (Ch. 57, Laws of 1939,) which defines the unit as all 
the employees of one employer within the state, except where a majority of the 
employees in a “single craft, division, department or plant” shall have voted 
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Employment Peace Act.® Similar acts have been passed elsewhere* 
while some states have in effect limited picketing by legislation reg- 
ulating the conduct of labor disputes generally.® Other legislatures 
considered restrictive legislation at the last session but failed to take 
decisive action.® 

This activity raises the problem of the constitutional power of 
the legislature to restrict peaceful picketing. It is the purpose of 
this comment to consider whether restrictions on the presentation 
of messages by picketing’ violates the right of free speech.® 





by secret ballot to be a separate bargaining unit. By §111.06 (2) (e), picketing 
“or any other overt concomitant of a strike” is made an unfair labor practice, 
unless majority in a collective bargaining unit shall have voted by secret ballot 
to strike. 

*The Wisconsin legislature repealed the Wisconsin Labor Relations Act and 
passed the Employment Peace Act, Wis. Laws 1939, c. 57. This act provided 
for the establishment of a new labor board and established “unfair labor prac- 
tices” for both employer and employee. Relevant sections for a discussion of 
picketing rights are 111.02 (8) (12), 111.04, 111.06 (2) (a-b-e-f-g-i), 111.07 
(4), 111.11, 111.15. The latter section contains a provision that nothing in the 
act should “be so construed as to invade unlawfully the right of freedom 
of speech.” Since the legislature could not do the unconstitutional in any case, 
it is difficult to see the value of such a clause. It may aid the court when 
interpreting the act in concluding that the legislature had no intention of 
exerting its control over free speech to the maximum limit. This provision of 
the act was contained in amendment 2A offered by Mr. Peterson, the Assembly- 
man who introduced the bill itself. 

* Oregon adopted an anti-picketing law by referendum in the 1938 November 
election which is similar to the Catlin Act but adds restrictions against sympa- 
thetic strikes and jurisdictional disputes. For text see 4 L.R.R. 331, November 14, 
1938. 

Several cities have put restrictions on picketing, including Antioch, San 
Diego, and Los Angeles, California, and Flint, Michigan. The Los Angeles ordi- 
nance has secret ballot provisions in addition to the restrictions of the Oregon 
statute. For text of Los Angeles law see 4 L.R.R. 79 (September 26, 1938). 

The Minnesota statute, Minn. Laws 1939, c. 440, text at 4 L.R.R. 303 
(May 1, 1939), is less restrictive than those cited above. Section 11 requires only 
that a majority of those picketing an employer be on strike. Sections 1(g) 
and 11(e), relating to stranger picketing and jurisdictional disputes, are less 
severe than are the statutes cited above. (For the corrected form of section 
11(e) see 4 L.R.R. 341.) 

*The Michigan Labor Relations Act requires notice to the Labor Board 
before striking (§§9 and 9a), restricts strikes in the public utility field (§13) and 
restricts “coercion” in strikes (§17). See House Enrolled Act No. 184, approved 
June 8, 1939; text at 4 L.R.R. 602 (June 19, 1939). 

The Pennsylvania Act is even less directly aimed at picketing except for the 
implications of the “coercion” clause of §6 (2) (a) and (e). Pamphlet Laws 
1168; text at 4 L.R.R. 604 (June 19, 1939). 

‘Idaho House Bill 306, restricting picketing, was killed by a pocket veto. 
4 L.R.R. 342 (May 8, 1939). 

"The term “picketing” is used in this comment in the generally accepted 
sense of the completely orderly and peaceful activity of patrolling before a 
store, factory, etc., for the purpose of advertising to the public the existence 
of a difference of opinion with the employer over a matter relating to labor 
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Freedom of speech and press, protected against encroachment 
from the federal government by the First Amendment,° are protected 





conditions; it includes appeals for aid to patrons of the employer and to his 
employees by placards, banners, handbills, or oral communications. 

* There have been some indications of belief in state courts that anti-picketing 
laws were unconstitutional because violative of the right of free speech. In 
People v. Harris, 91 P. (2d) 989 (Colorado 1939), the court held the 1905 
Colorado anti-picketing statute unconstitutional because it was a “denial of 
free speech”. In Fornilli v. Auto Mechanics Union, 93 P. (2d) 422, 426 (Wash. 
1939), a dissenting justice would protect picketing from injunction because of a 
constitutional right to assemble and to publicize grievances. Other intermediate 
and lower court decisions taking this ground are Ex parte Lyons, 89 P. (2d) 
190 (Cal. 1938); People of Cal. v. Watson, No. 2824, July 6, 1939, California 
Superior Court, Contra Costa County (holding unconstitutional the anti-picket- 
ing ordinance of Antioch, California) reported in 4 L.R.R. 789 (July 24, 1939); 
Commonwealth v. Harris, Court of Common Pleas, Allegheny County, Pennsyl- 
vania, March 15, 1935, reported in C.C.H. Labor Law Service p. 16264, par. 
16112; Scott Burr Stores Corp. v. Specter, Ohio Ct. of Common Pleas, L.R.R. 
May 29, 1939, p. 30. Most of these cases rest on mere assertion of the principle of 
free speech rather than on thorough analysis of the theoretical considerations. 

A decision handed down since the writing of this article which gives a careful 
analysis of the problem is: Reno v. Second Judicial District Court, 95 P. (2d) 
994 (Nev. 1939). 

This is not to imply that this is the only ground of attack on the con- 
stitutionality of anti-picketing legislation. It is to be expected that the problem 
will be considered from many angles by the United States Supreme Court at this 
term of court in determining the validity of an old Alabama anti-picketing act, 
in Thornhill v. State, 189 So. 913 (Ala. 1939), cert. granted, December 11, 1939, 
as reported in 7 Law Week 696, December 12, 1939. Some grounds other than 
free speech for contesting the validity of anti-picketing legislation are: 

A. A state anti-picketing act might be found to be invalid because it con- 
flicts with some portion of the federal labor acts. See W.L.R.B. v. Fred Rueping 
Leather Company, 228 Wis. 473, 279 N.W. 673 (1938). The enlarged sphere of 
federal authority over commerce in recent years makes this important. N.L.R.B. 
v. Fainblatt, 306 U.S. 601, 59 Sup. Ct. 668 (1939); and see Consolidated Edison 
Company v. N.L.R.B., 305 U.S. 197, 222, 59 Sup. Ct. 206, 213 (1938). But compare 
Leader v. Apex Hosiery Co., decided November 29, 1939, by C.C.A. (3d), 
and at this writing reported in full only in 5 L.R.R. 375 (Dec. 4, 1939) for the 
proposition that the federal government must clearly have intended to occupy 
the whole field of regulation. 

B. The majority rule provision in the statutes may be so arbitrary and 
unrelated to the objects of the legislation as to make the laws void under 
the due process clause. It may be queried what object within the scope of the 
police power is served if representatives of 49% of the employees are re- 
strained from picketing but those of 51% are not. A lower court decision holding 
such a provision wholly unreasonable in the Los Angeles statute is People v 
Gidaly, No’s. CR A 1602 and 1607, July 18, 1939, California Superior Court, 
Appellate Department, Los Angeles County, 4 L.R.R. 826 (July 31, 1939) and 
5 L.R.R. 216 (October 30, 1939). For an opposite view by a lower court see 
A.F.L. v. Bain, Three Judge Circuit Court, Multnomah County, Oregon, July 8, 
1939; 4 L.R.R. 824, 826 (July 31, 1939). 

For applications by the United States Supreme Court of the majority rule 
doctrine in labor disputes see Virginian Ry. v. System Federation, 300 U.S. 515, 
559, 57 Sup. Ct. 592, 605 (1937); and N.L.R.B. v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 45, 57 Sup. Ct. 615, 628 (1937). 

C. The Catlin act makes it unlawful to picket or “to interfere” with an 
employer’s business or with any person desiring to transact business with him 
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against state action by the Fourteenth Amendment.! The basic prob- 
lem to be discussed here is whether the activity of picketing comes 
within the meaning of free speech or free press. If it does, the re- 
maining problems are first, whether the state can restrict the right 
of free speech in this case because of its proprietary control of the 
streets ; and second, whether picketing restrictions are properly with- 
in the scope of the police power even though free speech is re- 
strained. 
I. Is Picketing Within the Meaning of Free Speech or Press? 


The terms speech and press mean more than mere oral com- 
munication or newspaper message. A picketer’s banner, placard, or 
leaflet may come within the scope of Lovell v. Griffin: 


The press in its historic connotation comprehends every sort of 
publication which affords a vehicle of information and opinion.!? 


And the act of picketing is as clearly within the meaning of speech 
as is the display of a red flag, given constitutional protection in 
Stromberg v. California.** Hence, if picketing fails to come with- 





in the absence of a labor dispute. Is the word “interfere” so vague as to make 
the statute void for lack of due process? For a thorough discussion of the 
principle that 2 staute may be void for indefiniteness and that the rule applies 
to civil as well as criminal statutes, see Cline v. Frink Dairy Co., 247 US. 
445, 458, 47 Sup. Ct. 681, 685 (1927); for a more recent case see Lanzetta v. 
State, 59 Sup. Ct. 618 (1939). 

For a suggestion that the word “interference” is not too vague when ap- 
plied to restrict employer activity, see Texas & N. O. Ry. Co. v. Railway Clerks, 
281 U.S. 548, 568, 50 Sup. Ct. 427, 433 (1930). Query, when applied to employees: 
Vague injunctions with similar terms proved so harsh and impracticable 
in application, §9 of the Norris-La Guardia Act and its companion Wis. Stat. 
$103.58 were enacted. For recognition by the Supreme Court of this purpose, 
see Virginian Railway Company v. System Federation, 300 U.S. 515, 563, 57 Sup. 
Ct. 592, 606 (1937). 

*“Congress shall make no law . . . abridging the freedom of speech, or of the 

a...” 
“Palko v. Connecticut, 302 U.S. 319, 58 Sup. Ct. 149 (1937); dissenting 
opinion, Gilbert v. Minnesota, 254 U.S. 325, 336, 343, 41 Sup. Ct. 125, 128, 131 
(1920) ; Gitlow v. New York, 268 U.S. 652, 45 Sup. Ct. 625 (1925); Whitney v. 
California, 274 U.S. 357, 47 Sup. Ct. 641 (1927); Stromberg v. California, 283 
US. 359, 51 Sup. Ct. 532 (1931); Near v. Minnesota, 283 U.S. 697, 51 Sup. Ct. 
625 (1931); Grosjean v. American Press Company, 297 U.S. 233, 56 Sup. Ct. 
444 (1936); Herndon v. Lowry, 301 U.S. 242, 57 Sup. Ct. 732 (1937); Lovell v. 
Griffin, 303 U.S. 444, 58 Sup. Ct. 666 (1938); Hague v. CIO, 307 U.S. 496, 59 
Sup. Ct. 954 (1939); The Handbill Cases, 7 U.S. Law Week 582 (1939); and see 
for a discussion of the development to the Gitlow case, Charles Warren, The New 
“Liberty” Under the Fourteenth Amendment (1936) 39 Harv. L. Rev. 431. 

“This approach to the problem is modeied after that of the Supreme Court 
in Hague v. CIO, 307 U.S. 496, 59 Sup. Ct. 954 (1939). 

303 U.S. 444, 452, 58 Sup. Ct. 666, 669 (1938). 

* 283 U.S. 359, 51 Sup. Ct. 532 (1931). 
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in the meaning of the First Amendment, it must be for some reason 
other than that it is not identical with oratory. 

In determining the constitutional status of picketing, the fact 
that it has historically been placed by the courts on the periphery 
oi illegality may be given some weight. In the first American case 
unionization itself, fifteen years after the adoption of the First 
Amendment, was declared a conspiracy.’* Unionization’s legality 
remained in doubt for three decades.’*° Even recently picketing has 
frequently been held illegal.1® In 1905 a federal court said: 


There is, and can be, no such thing as peaceful picketing, any 

more than there can be chaste vulgarity, or peaceful mobbing, or 

lawful lynching.’* 
This view was approved as recently as 1919 in California.’* Many 
courts have held peaceful picketing legal,!® but have frustrated the 
activity by a narrow interpretation of the word “peaceful”.*° In 
1921 the United States Supreme Court condoned the presence of 
one picket at each gate of a plant," but as recently as 1932 many 
courts have in effect made picketing illegal.?* 





*“A combination of workmen to raise their wages may be considered in a 
two-fold point of view: one to benefit themselves ... the other is to injure 
those who do not join their society. The rule of law condemns both.” Phila- 
delphia Cordwainers’ Case (1806) discussed in Frankfurter and Greene, The 
Labor Injunction p. 2 (1930). 

** The landmark decision upholding the legality of organization is Common- 
wealth v. Hunt, 4 Met. 111 (Massachusetts 1842). 

* Cases in effect taking this view are, e.g., Local Union No. 313 v. Stathakis, 
135 Ark. 86, 205 S.W. 450 (1918); Ellis v. Journeyman Barber’s Union, 194 Iowa 
1179, 11 N.W. 111 (1922); Paramount Enterprises v. Mitchell, 104 Fla. 407, 
140 So. 328 (1932). These cases are discussed in Cooper, The Fiction of Peace- 
ful Picketing (1936) 35 Mich. L. R. 73. 

* Atchison Ry. Co. v. Gee, 139 Fed. 582 (S.D. Iowa 1905). 

** Moore v. Cook’s etc. Union, 39 Cal. App. 538, 179 Pac. 417 (1919). 

* Federal examples: Iron Molders’ Union v. Allis-Chalmers Company, 166 
Fed. 45 (C.C.A. 7th, 1908); Bittner v. West Va. & Pittsburgh Coal Company, 
214 Fed. 716 (C.C.A. 4th, 1914). 

* Picketing has been held intimadatory when a “peaceable, law abiding 
man” was “compelled to pass by men known to him to be unfriendly.” Kolley 
v. Robinson, 187 Fed. 415, 417 (C.C.A. 8th, 1911). And picketing has been held 
not to be peaceful when the pickets were “hollering different things” including 
the term “cattle”. Sona v. Aluminum Casting Co., 214 Fed. 936 (C.C.A. 6th, 
1914). A number of state cases of similar import are collected by Cooper in his 
article cited in note 16, supra. 

“The Court, however, noted something “sinister”, a militancy “incon- 
sistent with peaceful persuasion” in the word “picket”. American Foundries v. 
Tri City Council, 257 U.S. 184, 42 Sup. Ct. 72 (1921). 

*See Hellerstein, Picketing Legislation and the Courts (1932) 10 N.CLL. 
Rev. 158; for a very careful discussion of factors considered by the courts in 
their treatment of labor disputes, see Eskin, The Legality of “Peaceful Coercion” 
in Labor Disputes (1937) 85 U. of Pa. L. Rev. 456. 
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Many recent decisions upholding the right to picket are based, 
not on constitutional immunity, but on statutory enactments. The 
Wisconsin court for example has found full protection for picketing 
in statutory authority: 


We cannot say that the legislature may not validly permit acts on 
the part of labor organizations not intrinsically wrongful as in- 
volving violence, intimidation, or misrepresentation, the purpose 
of which is to give notoriety to the attitude of an employer in a 
labor dispute.” 


There is no evidence either here or in two recent United States 
Supreme Court decisions, which are most favorable to picketing, 
that the concept of constitutional protection to picketing has ever 
even occurred to the court.** 


The condition of these authorities is some indication that picket- 
ing is not within the meaning of free speech at all. For how can 
an activity so recently held illegal leap so suddenly to the priv- 
ileged position of constitutional protection? And if protection to 
picketing is based solely on statutes, cannot the legislature freely 
take away what it has given ?° On the other hand the chain of cases 
outlined above reveals a constant development of the status of picket- 
ing in the eyes of the courts, and it would appear on the basis of 
the most recent decisions that picketing has completed the journey 
to a position of constitutional privilege. 

One of the most important of those recent decisions is Senn v. 
Tile Layers Union in which Mr. Justice Brandeis for the Court 
said : 

Clearly the means which the statute authorizes—picketing and 

publicity—are not prohibited by the Fourteenth Amendment. 


Members of a union might, without special statutory authoriza- 
tion by a state, make known the facts of a labor dispute for free- 





3 American Furniture Co. v. I. B. of T. C. & H. of A., 222 Wis. 338, 364, 
268 N.W. 250, 262 (1936). Italics supplied. 

“New Negro Alliance v. Grocery Co., 303 U.S. 552, 58 Sup. Ct. 703 (1938). 
Lauf v. Shinner Co., 303 U.S. 323, 58 Sup. Ct. 578 (1938). These decisions are 
based on the Norris-LaGuardia Anti-Injunction Act. 

*It might be argued that judicial decisions are not under the due process 
restriction of the Fourteenth Amendment while legislative acts are. But a 
change in the established construction of a statute may violate due process: 
Gelpcke v. Dubuque, 1 Wall. 175 (1863). Therefore the many ‘““illegality” de- 
cisions would have no bearing on what a legislature might possibly do. For a 
short suggestion that a decision reaching a certain result may be constitutional 
while a statute to the same end would not be, see Note (1928) 8 Col. L. Rev. 
619, 624, 625. 
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dom of speech is guaranteed by the federal constitution. . . 
If the end sought by the unions is not forbidden by the Federal 
Constitution, the state may authorize working men to seek to at- 
tain it by combining as pickets, just as it permits capitalists and 
employers to combine in other ways to seek their desired economic 
ends.*® 


The justice here says that there is a constitutional right to “make 
known the facts” of a labor dispute. Did he speak of picketing as the 
method for this publicity ? Since the entire case, as well as the sen- 
tences immediately surrounding the italicized portion above, does 
deal with picketing, the crucial sentence would be a surprising ir- 
relevancy if it did not refer to the same thing. And it is to be noted 
that picketing is explicitly stated to be no more a mere permissive 
right—.e., a right subject to the mandate of the state—than is the 
“combination” of capitalists or employers. 

The decision of the Supreme Court in the Handbill Cases*" lends 
strong support to the view that picketing is within the meaning of 
free speech. The Handbill Cases were a group of four cases treated 
as one by the Supreme Court for the purpose of decision. All of them 
involve the distribution of leaflets in violation of law. Three of the 
cases involved religious or political problems, but the fourth, Snyder 
wv. Milwaukee, a decision appealed from the Wisconsin supreme 
court,?* involves as defendant a picket who stood in front of a meat 
market distributing leaflets concerning a strike against the shop. 
The Supreme Court held that the ordinances violated the constitu- 
tional right of free speech. This would appear to be conclusive evi- 
dence that the Supreme Court considers picketing for some purposes 
at least to be within the meaning of free speech and press. If anti- 
picketing ordinances are to be sustained, it must be on some other 
ground than that picketing is not in any sense an exercise of the 
right of “free speech”.*® 











* 301 U.S. 468, 478, 57 Sup. Ct. 857, 862 (1937). Italics supplied. 

* Supra note 10. 

* Milwaukee v. Snyder, 230 Wis. 131, 283 N.W. 301 (1939). 

* Of course the state cases holding that anti-picketing ordinances are viola- 
tive of the right of free speech necessarily conclude that picketing is included 
within the meaning of free speech. (Cases collected in note 8.) 

For a tacit assumption that picketing is within the meaning of free speech, 
although a particular restraint was not invalid, see Meadowmoor Dairies, Inc. 
v. Milk Wagon Drivers Union, 371 Ill. 377, 21 N.E. (2d) 308 (1939), cert. 
denied, November 23, 1939, and rehearing denied December 14, 1939. The question 
is reserved in Fur Workers Union Local No. 72 v. Fur Workers Union, 105 Fed. 
(2d) 1, 12 (1939), supra note 9. 
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II. Control of Streets by Legislature 


If a state has absolute control of its streets, such as a householder 
has of his home, then a state could forbid the use of its streets even 
for purposes protected by free speech. The Supreme Court formerly 
held this position, as stated in Davis v. Massachusetts in 1897.°° The 
conviction of Davis for making speeches in Boston Common contrary 
to a city ordinance was affirmed. 

In Hague v. C. I. O., involving the right of the C. I. O. and 
others to hold public meetings in Jersey City, counsel for Mayor 
Hague, relying on the Davis decision, contended that the city might 
be as arbitrary as it chose in restricting the use of public streets and 
parks. Respondent C. I. O. in its brief argued that the Davis case 
was decided more than 25 years before the Supreme Court ruled 
that freedom of speech was included within the Fourteenth Amend- 
ment :31 


The analogy pressed in the Davis Case, and by the petitioners 
herein, between the interest of the public authorities in the public 
places and the interest of a private homeowner in his home, be- 
comes inapposite once it is granted that the Fourteenth Amend- 
ment protects against the invasion of the right of free speech. 
To the private homeowner the strictures of the Fourteenth 
Amendment do not apply. To the public authorities, they do.*? 


Although the Supreme Court declined to expressly overrule the 
Davis case as unnecessary to the decision in the Hague case, it would 
appear that all possible meaning was “distinguished” out of the 
Davis rule. The Court found that streets and parks were held in trust 
for the public and that they had always been used for purposes of 
assembly and discussion.** When the Handbill Cases** discussed 
above were decided a few months after the Hague case, the Court 
did not find it necessary even to mention the problem here discussed. 
From these decisions it may be concluded that anti-picketing stat- 
utes cannot because of the state’s ownership of the streets over-ride 
the protection given to free speech. 


” 167 US. 43, 17 Sup. Ct. 731 (1897), affirming Com. v. Davis, (per Holmes, 
J.) 162 Mass. 510, 39 N.E. 113 (1895). 

™ Supra note 10. 

* Respondent’s brief p. 58 in Hague v. C.1.0., 307 U.S. 496, 59 Sup. Ct. 954 
(1939). 

* Hague v. C.1.0., 307 US. 496, 59 Sup. Ct. 954 (1939). Compare the dis- 
sent of Mr. Justice Butler for his complete reliance on the Davis decision as 
tuling the instant case. 

* Supra note 10. 
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III. Are Picketing Restrictions Within the Scope of Police Power? 


A. The Presumption of Constitutionality. It has become a max- 
im of the courts that there is a presumption in favor of the con- 
stitutionality of police power regulation. For example: 


The existence of facts supporting the legislative judgment is to 
be presumed, for regulatory legislation affecting ordinary com- 
mercial transactions is not to be pronounced unconstitutional un- 
less in the light of the facts made known or generally assumed 
it is of such a character as to preclude the assumption that it rests 
upon some rational basis within the knowledge and experience of 
the legislators.* 


Such a presumption, if it applies to legislation affecting civil 
rights, will make it correspondingly difficult to show the uncon- 
Stitutionality of anti-picketing ordinances. The writer concludes to 
the contrary, that a “presumption of unconstitutionality” attachs to 
statutory limits on free speech. Analysis of the free speech cases 
since the Supreme Court extended the Fourteenth Amendment to 
cover certain basic guarantees of the Bill of Rights*® shows that 
in the early cases the Supreme Court applied the presumption of 
constitutionality as fully to civil liberty cases as to other cases.** 
In the subsequent civil liberty cases, however, the majority opinions 
have ignored the presumption of constitutionality as though it never 
existed. This was particularly evident in the case of Near v. Minne- 
sota, despite the contention of Mr. Justice Butler, dissenting for him- 
self and three colleagues, that the act should be upheld because of 
the presumption.** 

The state of the cases thus implies that the Supreme Court has 
no intention of applying the presumption of constitutionality to civil 
liberty cases, and the implicit becomes explicit in the Handbill Cases: 


Mere legislative preferences or beliefs respecting matters of 
public convenience may well support regulation directed at other 
personal activities, but be insufficient to justify such as diminishes 





* U.S. v. Carolene Products Co., 304 U.S. 144, 152, 58 Sup. Ct. 778, 783 
(1937). For a general discussion of the presumption see Note (1936) 36 Col. 
L. Rev. 283. 

* Cases listed supra note 10. 

See Gitlow v. New York, 268 US. 652, 668, 45 Sup. Ct. 625, 630 (1925); 
Whitney v. California, 274 U.S. 357, 371, 47 Sup. Ct. 641, 646 (1927). 

* Near v. Minn., 283 U.S. 697, 51 Sup. Ct. 625 (1931). Contrast the dissent 
by Mr. Justice Sutherland in Associated Press v. N.L.R.B., 301 U.S. 103, 57 
Sup. Ct. 650 (1937), where he would hold unconstitutional on free speech 
grounds a law restraining a publisher from discharging editorial workers for 
union membership. 
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the exercise of rights so vital to the maintenance of democratic 
institutions. And so, as cases arise, the delicate and difficult task 
falls upon the courts to weigh the circumstances and to appraise 
the substantiality of the reasons advanced in support of the reg- 
ulation of the free enjoyment of the rights.®® 


In the Carolene case, quoted above as an example of the appli- 
cation of the presumption of constitutionality in commercial‘ 
matters, Mr. Justice Stone in a footnote to his opinion expressed 
the thought that the presumption might not apply to “legislation 
which restricts those political processes which can ordinarily be ex- 
pected to bring about repeal of undesirable legislation”.*! This raises 
the question of whether the “presumption of unconstitutionality” is 
to be applied in all civil liberties cases or only in those in which the 
statutes in question directly affect political activity. Granting that 
picketing is not within this category, it is nevertheless believed by this 
writer that the Supreme Court has no intention of so subdividing 
civil liberties. This is evidenced by the failure to apply the pre- 
sumption of constitutionality in the Hague and Lovell cases** where 
the rights were of a non-political nature, and the presence of the 
statement quoted above in the Handbill Cases, one of which, as has 
been pointed out, was a labor case.** 

This being the state of the authorities, it is concluded that anti- 
picketing legislation will not have the benefit of the presumption of 
constitutionality and may even face a contrary presumption. 


B. General Police Power Control of Free Speech. The question 
remaining for consideration is, are picketing restrictions on the right 
of free speech constitutional as an exercise of the police power. It is 
established, for example, that in time of war the state may, when 
necessary to preserve itself, make some speech restrictions on the 





"7 US. Law Week 582, 584 (November 22, 1939); and compare for a 
similar view St. Joseph Stock Yards Co. v. U.S., 298 US. 38, 73, 77, 83, 56 
Sup. Ct. 720, 735, 737, 739 (1936), concurring opinion of Mr. Justice Brandeis. 

“Note that Mr. Justice Stone in the quoted portion of the Carolene opinion 
speaks only of “legislation affecting ordinary commercial transactions.” 

* 304 U.S. 144, 152, footnote 4, 58 Sup. Ct. 778, 783 (1937). 

“Cited supra note 10. 

“ Supra note 10. For a brief discussion of this subject emphasizing the pro- 
tection of civil liberties see Frankfurter, Mr. Justice Holmes and the Supreme 
Court (1938) 50. It is to be noted further that Mr. Justice Stone in the footnote 
under discussion cites as examples of his observation cases involving religious, 
national, and racial minorities. 
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exercise of free speech.** However, the words used and the surround- 
ing circumstances must show a “clear and present danger” to the 
state.*® 

The post-war cases have been followed by a series of decisions in 
which the Supreme Court has taken a much stricter view of legisla- 
tive power,*® holding that only utterances inimical to the state in the 
clearest fashion may be restricted. The post-war view has been that 
of a rule of reason,** and this of necessity is extremely difficult to de- 
fine in objective terms. The task the Supreme Court has taken upon 
itself is: 


. . . to weigh the circumstances and to appraise the substanti- 

ality of the reasons advanced in support of the regulation of the 

free enjoyment of the rights. . .*8 

But this always within the limits of the “clear and present danger” 
theory.*® 

If the theory outlined here expressed the whole of the state’s 
power to restrict free speech, a necessary conclusion would be that 
anti-picketing legislation, when directed at peaceful picketing, was 
unconstitutional; for peaceful picketing would not appear to offer 
any overwhelming danger to the state. But it would appear from the 





“Schenck v. U.S., 249 U.S. 47, 39 Sup. Ct. 247 (1919); Frohwerk v. US. 
249 U.S. 204, 39 Sup. Ct. 249 (1919); Debs v. U.S., 249 U.S. 211, 39 Sup. Ct. 
252 (1919); Abrams v. U.S., 250 U.S. 616, 40 Sup. Ct. 17 (1919); Schaefer v. 
US., 251 U.S. 466, 40 Sup. Ct. 259 (1920); Pierce v. U.S., 252 U.S. 239, 40 
Sup. Ct. 205 (1920); O’Connell v. U.S., 253 U.S. 142, 40 Sup. Ct. 444 (1920); 
Gilbert v. Minnesota, 254 U.S. 325, 41 Sup. Ct. 125 (1920). 

“Schenck v. U.S., 249 U.S. 47, 39 Sup. Ct. 247 (1919). 

“ Supra note 10. 

““The limitation upon individual liberty must have appropriate relation to 
the safety of the state.” Herndon v. Lowry, 301 U.S. 242, 258, 57 Sup. Ct. 732, 
739 (1937). 

“ Handbill Cases, 7 U.S. Law Week 582, 584 (November 22, 1939). 

“In re Ford Motor Co., 14 NLRB No. 28, 4 L.R.R. 921 (August 10, 1939) 
is an example of restriction of speech by the Labor Board. In this case the Ford 
Company was charged with distributing lists of “Ferdisms” to its employees. 
The “Fordisms” were statements critical of unionism, as “Our men ought to 
consider whether it is necessary for them to pay some outsider every month for 
the privilege of working at Ford’s.” Ford Company claimed that these were 
merely expressions of opinion, but the Board found that they had a coercive 
effect causing the employees to fear for their jobs and their promotions. The 
Board stated that the guarantee of such rights as the N.L.R.A. gives employees 
would be “wholly ineffective” if such “coercion” were tolerated. 

This writer considers that if the tests of permissible free speech restriction 
are those outlined up to this point in the comment, the N.L.R.B. decision is 
thoroughly wrong. Time enough for it to act when words become deeds. If 
this decision is correct, then the anti-picketing statutes must also be constitu- 
tional on the grounds that the employee may be restrained from coercing the 
employer. 
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decisions that the state has greater powers of regulation where pri- 
vate rights are involved than where the problem is solely one of the 
relation of state and individual. This may be inferred from a state- 
ment by Mr. Justice Holmes in his dissent in Abrams v. United 
States : 


It is only the present danger of immediate evil or an intent to 
bring it about that warrants Congress in setting a limit to the 
expression of opinion where private rights are not concerned.™ 


It is important to note that in the great opinions which are land- 
marks of civil liberties, the only seeker for protection from “danger” 
is the state which by its legislative branch would afford itself pro- 
tection. Thus in Near v. Minnesota, DeJonge v. Oregon, Herndon v. 
Lowry, Lovell v. Griffin, no private rights were involved ;>! even in 
Hague v. C. I. O. and the Handbill Cases,5* although both have labor 
aspects, private rights were only indirectly concerned. In the latter 
case Milwaukee was not trying to protect the butcher’s property or 
business, but merely to keep refuse off the streets. 


When a union pickets, the employer may suffer a direct pecun- 
iary loss; his “property rights” may be injured. The courts have 
always required that to be justified such damage must arise in the pur- 
suit of a lawful purpose by the one doing the damage. The legal doc- 
trine involved here has been stated by Mr. Justice Holmes: 


The intentional infliction of temporal damage, or the doing of an 
act manifestly likely to inflict such damage and inflicting it, is 
actionable if done without just cause. . . . When the defendant 
escapes, the court is of the opinion that he has acted with just 
cause. . 

But whether and how far a privilege should be allowed is a ques- 
tion of policy. Questions of policy are legislative questions and 
judges are shy of reasoning from such grounds.** 





250 US. 616, 628, 40 Sup. Ct. 17, 21 (1919). Italics supplied. 

™ Supra note 10. 

" Supra note 10. 

* Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. Rev. 1. Italics sup- 
plied. This article does not specifically deal with labor problems but it seems certain 
that such problems were in the mind of the author as the editorial note (8 Harv. 
L. Rev. 52) describes the significance of the article solely from that standpoint. 
Frankfurter and Greene, The Labor Injunction (1930) 24 speak of this 
treatment by Holmes and his application of it in certain cases as “The fountain- 
head of analysis of this problem.” Compare for a statement of this principle 
in a case, Aikens v. Wisconsin, 195 U.S. 194, 25 Sup. Ct. 3 (1904). 
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An application of this principle to an actual labor situation™ is 
seen in Dorchy v. Kansas, where Mr. Justice Brandeis spoke for the 
Court: 


A strike may be illegal because of its purpose, however orderly 
the manner in which it may be conducted. To collect a stale claim 
due to a fellow member . . . is not a permissible purpose. . . . 
Neither the common law nor the Fourteenth Amendment confers 
the absolute right to strike. 


Extremely significant in this connection is this paragraph from 
Frankfurter and Greene: 


The damage inflicted by combative measures of a union—the 
strike, the boycott, the picket—must win immunity by its pur- 
pose. But neither this nor any other formula will save courts the 
painful necessity of deciding whether, in a given conflict, the 
privilege has been overstepped.*® 


The theory arising from this discussion is that there are different 
standards of legislative power to repress speech where property rights 
are directly involved. If this theory is accepted, the state has far less 
power to restrict political and conscientious activity than it has to 
prevent the infliction of temporal damage.*’ This view was followed 
in a recent Illinois decision. In that case the union protested an in- 
junction restraining picketing on free speech grounds; the court dis- 
tinguished all previous free speech cases on the ground that they 
“did not involve the construction to be given in cases of conflicting 
constitutional rights’®* and granted the injunction. The Rueping 
decision of the Wisconsin supreme court seems, somewhat subcon- 





“For a related development to the principle of restraint of temporal damage 
in labor disputes, consider the growth of injunctive relief against trade dis- 
paragement. Derenberg, Trade Mark Protection and Unfair Trading (1936) 137; 
Nims on Unfair Competition and Trade Marks (3d ed. 1929) for non-consti- 
tutional angles. See Pound, Equitable Relief against Defamation and Injuries to 
Personality (1916) 29 Harv. L. Rev. 640. 

272 US. 306, 311, 47 Sup. Ct. 86, 87 (1926). 

“The Labor Injunction (1930) 25. 

"If this distinction is ever fully adopted and applied by the Court, the 
analogies from restrictive “private” legislation which are used to support re- 
strictive “public” legislation would lose currency. Thus the statement by Mr. 
Justice Holmes in the Schenck decision that a man has no constitutional right 
to counsel murder would lose all relevancy; for the murder case involves private 
temporal damage, while the Schenck case involves only the individual and the 
state. 

™ Meadowmoor Dairies, Inc. v. Milk Wagon Drivers’ Union, 371 Ill. 377, 393, 
21 N.E. (2d) 308, 316 (1939), cert. denied, November 23, 1939, and rehearing on 
plea for certiorari denied December 14, 1939. 
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sciously, to have followed much the same theory in this respect al- 
though in the Wisconsin case it was the employer, not the employee, 
who was restricted.®® 

Thus two possible conclusions remain. If, as suggested by Mr. 
Justice Holmes in the italicized passage above, the policy involved in 
justifying temporal damage is a legislative problem, the unions can 
do no more than point to their established property right in organ- 
ization®’ and demand at least evenhanded treatment. If, on the other 
hand, the Court should decide that the legislature can set policy as to 
the infliction of temporal damage subject to the same strict require- 
ments put upon political rights (the “clear and present danger’ 
theory, above) this entire argument will fall. Such a view would ne- 
cessitate the overruling of the Illinois case referred to.*! 

Other possible police power grounds for upholding anti-picketing 
legislation are that it may prevent violence® or preserve the eco- 
nomic welfare of the state. Three factors must be kept in mind, 
however, when weighing these considerations: first, that under the 
hypothesis here presented these contentions will not have the benefit 
of the presumption of constitutionality; second, they will have to 
prevail over the argument suggested above that the particular means 
chosen by the anti-picketing acts are arbitrary and have no reasonable 
relation to the desired objectives ;** and third, that at least so far 
as these purposes are other than to protect against the infliction of 
temporal damage, they must be justified by the overwhelming neces- 
sity of the state. 

JoHN FRANK 





*“The right of free speech has never been considered to make impossible 
civil remedies or criminal prosecutions for libel, duress, or fraud, although 
speech was the agency in each case. The distinction between the exercise by 
an employer of his right of freedom of speech and the actual use of the spoken 
work as an instrumentality to overpower the will of employees is well under- 
stood and constitutes the dividing line between what an employer may do and 
what he may not do... .”’ W.L.R.B. v. Rueping, 228 Wis. 473, 496, 279 
N.W. 673, 683 (1938). 

Texas & N.O. Ry. Co. v. Railway Clerks, 281 U.S. 548, 571, 50 Sup. Ct. 
427, 434 (1930). 

"The Ford case discussed in note 49 supra, would also have to be over- 
ruled. 

“This ground was accepted in A.F.L. v. Bain cited supra note 8 (B). 

© Supra note 8 (B) 

“It may be possible that even if the anti-picketing acts should be held 
unconstitutional for violating the right of free speech, the legislatures might be 
able to achieve precisely the same ends by passing laws making it unlawful for 
the employer to do any of the things which might be the objects of minority 
or stranger picketing. If, for example, it were made unlawful for an employer to 
bargain collectively with the representatives of less than half of his employees, 


| 
} 





















286 WISCONSIN LAW REVIEW [Vol. 1940 


Detivery oF DerEps—PrRoor—CrirRcuUMSTANTIAL EvipENcE— 
At common law livery of seisin was necessary for the transfer of 
title to land. In essence this was a symbolic delivery of the land 
itself to the true owner. While livery of seisin has long since been 
displaced by written instruments of transfer, some of the symbolism 
attached to handing over the land has remained in the “delivery” of 
the written instrument. Delivery is a necessary requisite in the trans- 
fer of title to land by deed. The writing, signing, and sealing of a 
deed are not, in themselves, effective for that purpose. In addition, 
there must be some overt act manifesting an intent to pass title by it 
to the new owner. “Delivery” is the name given to that act. 





then a union with minority membership picketing such an employer would be 
attempting to coerce the employer into doing an unlawful act. 

This problem disturbed the Wisconsin court in the American Furniture Co. 
case, where it was contended that stranger picketing was an attempt to compel 
the employer to do the unlawful act of coercing his employees to join a union 
not of their own choosing. The court slid away from the problem by finding 
that the fundamental policy of the Wisconsin act was to promote unionization by 
bona fide unions, but it said that “The terms of the act can not be stretched 
to permit a union to enforce by picketing demands which the employer may 
not lawfully accede to.” American Furniture Co. v. LB. of T.C. & H. of A., 222 
Wis. 338, 367, 268 N.W. 250, 263 (1936). 

The United States Supreme Court has avoided treatment of the problem 
although Mr. Justice Butler laid it before the majority in his dissent in Lauf v. 
Shinner and the Senn case. 

There have been several cases involving this problem in the federal courts. 
See Notes (1938) 36 Mich. L. Rev. 844 and (1938) 36 Mich. L. Rev. 1237, 1245, 
1270 for discussion of some of them. In Fur Workers’ Union No. 72 v. Fur Work- 
ers Union, 105 F. (2d) 1 (App. D.C., 1939) the court denied an injunction against 
stranger picketing after an agreement had been made between the employer and 
another union on the ground that the Wagner Act gave exclusive power to the 
Labor Board to determine the proper bargaining agent. The Supreme Court 
affirmed without opinion, citing the Senn, Lauf, and New Negro cases; these are 
cases holding that under the Norris-LaGuardia Act the federal courts have 
only limited injunctive power in labor disputes. 

The case does not solve the problem arising after the Board has certified one 
union, and another union pickets. It was thought that this question would be 
answered in Union Premier Food Stores v. Retail Food Clerks & Managers Union, 
98 F. (2d) 821 (C.C.A. 3d, 1939). Upon argument in the Supreme Court it ap- 
peared that there were elements causing the case to be moot and at the time of 
writing this comment it was expected that a decision would be refused (7 Law 
Week 698, December 12, 1939). 

That decision of this point is hopefully awaited by employers is evidenced 
by a note in Business Week, p. 8, December 9, 1939, stating that if a strike 
“to force an employer to do an illegal act—in this case, to bargain with 
a union other than the ‘exclusive bargaining agency’ designated by the N.L.R.B.,” 
is held illegal, the federal courts could achieve “most of the objectives of the 
restrictive state labor acts,” and the N.L.R.A. may become “A device to limit 
unions.” 
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“The very term ‘delivery’ implies something of form. It sug- 
gests at least a physical act, a manual tradition.” Like many other 
legal terms, however, the word has continued to be used to indicate 
a legal effect after the process by which the effect is accomplished has 
been altered. The doctrine of the Wisconsin court that delivery may 
be made “‘by words alone’”’,? while well supported by modern author- 
ity,® is indeed far advanced from the earlier implications of the 
term. 
What, then, is “delivery” as the law recognizes it today? Pro- 
fessor Rundell of the University of Wisconsin Law School has 
said: “The law has come to recognize the delivery of a deed as an ex- 
pression of intention that it should have legal effect, and further, that 
manual tradition or lack of it is not conclusive of that intention, al- 
though perhaps evidence of it.”* 

Courts of law, in developing this view, have taken upon them- 
selves the burden of determining what the alleged grantor intended, 
though this is often difficult to ascertain. The rule stated is now of 
long standing, and is probably the only one broad enough to suffice 
for the desired purpose. 

To the trial lawyer confronted with the problem of proving de- 
livery, the rule of law thus expressed is only a guide to the evidence 
he must supply. Of course, if the grantor is available to testify as to 
his intentions, there is ordinarily no difficulty. The difficult, and 
therefore the most frequently contested, cases involving delivery are 
those in which, for one reason or another, the grantor is not avail- 
able. In such cases what are the various criteria of a circumstantial 
nature sufficient to prove the required intention? An attempt will be 
made to outline the circumstances which have been accepted as indicia 
of intent. 


I. Execution of the Deed 


As stated earlier, the writing, signing, and sealing of a deed are 
in themselves ineffective to indicate a delivery sufficient to transfer 
title. It seems unquestionable that the execution of the instrument 
does indicate a desire on the part of the grantor that the grantee 





*Rundell, Delivery and Acceptance of Deeds in Wisconsin (1921) 1 Wis. 
L. Rev. 65, 67. 

* Bogie v. Bogie, 35 Wis. 659 (1874); Butts v. Richards, 152 Wis. 318, 140 
N.W. 1 (1913). 
*16 Am. Jur. 504; 18 C. J. 199. 
“Rundell, supra note 1, at 70. 
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shall, at some time or other, get title. Probably the court had this 
practical consideration in mind when it remarked in Kolber v. Stein- 
hafel® that “the execution of the deed and retention in proper form 
for delivery made it apparent the grantor intended title at some time 
to be vested in the grantee.”” However, the law requires a present 
intent to deliver and execution does not imply such intent. 

There is language in Butts v. Richards® suggesting that execu- 
tion of a deed gives rise to a presumption of delivery, but the pre- 
sumption is defeated by the retention of the instrument by the 
grantor. This statement seems incorrect, inasmuch as it implies 
that a named grantee can put the deed in evidence and rest, throw- 
ing the burden of showing lack of delivery on the grantor’s repre- 
sentatives. Is it not inconsistent to say that while execution of a deed 
is not enough to constitute delivery, it will create a presumption of 
delivery? Surely, a presumption can have no greater effect than 
proof of the actual fact. It would seem, therefore, that he who 
wishes to establish delivery must present affirmative proof of cir- 
cumstances other than execution of the deed. Where, however, a 
fiduciary or parental relationship exists between the parties, such 
additional circumstances may be quite meager and yet support the 
transfer.” 


II. Language of the Instrument 


It is inconsistent with the whole theory of delivery to say that 
delivery of the deed may be made or inferred from the language 
of the instrument itself. In Erbach v. Brauer,’ however, the Wis- 
cunsin court, in holding there was no delivery of a deed, cited the 
lack of any language expressing an intention to deliver as indicating 
a lack of such intention. Among the circumstances relied upon to 
defeat recovery the court listed the fact that “the deed itself con- 
tains no language expressive of a delivery or of an intention for 
delivery”. There is no doubt in the mind of the writer, however, 
that if a would-be grantor were to incorporate in a deed the state- 
ment, “This deed is to transfer title immediately upon execution”, 
the court would disregard the statement and look for evidence 





190 Wis. 468, 471, 209 N.W. 595, 596 (1926). 


*152 Wis. 318, 140 N.W. 1 (1913). 
™See Sederlund v. Sederlund, 176 Wis. 627, 187 N.W. 750 (1922); Butts v. 


Richards, 152 Wis. 318, 140 N.W. 1 (1913); Jones v. Caird, 153 Wis. 384, 141 


N.W. 228 (1913). 
*188 Wis. 312, 206 N.W. 62 (1925). 
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outside the language of the deed to decide the question of delivery. 
The statement in the Erbach case seems an inadvertence which must 
sooner or later be withdrawn. 


III. Statements by the Grantor 


A. As part of the act of delivery. In modern law delivery of a 
deed consists of an expression of intention that it shall be legally 
effective in accordance with its terms. In proving delivery this ex- 
pression is therefore the ultimate fact to be proved. It may consist, 
in part or wholly, of language used by the grantor. In such case the 
language used is clearly competent and relevant in the proof of de- 
livery. Accordingly, testimony as to oral statements of the grantor 
is often relied upon as evidence of delivery of the deed. For example, 
in Padden v. Padden® a party present at the time of the alleged de- 
livery of the deed testified that the alleged grantor remarked that “he 
had given away so much of his property that he was not going to 
give away any more” and cautioned the depository against recording 
the instrument. This was held to be strong evidence of a lack of in- 
tent to deliver. In Erbach v. Brauer,!® where the court failed to find 
a proper present intent to deliver, it was pointed out by the court: 
“There is no evidence in the record that at the time of the execution 
of the deed any oral statement was made by the grantor from which 
a delivery or an intention of delivery could be presumed.” 

It was indicated in the recent case of In re Rahn Estate," how- 
ever, that a mere oral statement by the grantor, at the time of ex- 
ecuting the deed, that the land belonged, or would belong, to the | 
grantee, was insufficient to prove the deed to be effective as a con- 
veyance. In view of the statements of the court in earlier cases that 
delivery may be made “by words without acts’?!? its ruling in the 
case seems open to question. It is hoped that the court will clarify 
its position in this case, in this and other particulars, in a future de- 
cision. 

B. Subsequent to the alleged delivery. Under an exception to the 
hearsay rule statements made by the grantor subsequent to the al- 
leged delivery have been admitted to show the grantor’s intent to 





°171 Wis. 212, 177 N.W. 22 (1920). 

” 188 Wis. 312, 316. 206 N.W. 62, 63 (1925). 

* 230 Wis. 108, 283 N.W. 285 (1939). 

™ Bogie v. Bogie, 35 Wis. 659 (1874); Butts v. Richards, 152 Wis. 313, 140 
N.W. 1 (1913). 
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deliver. These statements are competent as admissions against in- 
terest. Thus in Daus v. Daus'® statements made subsequent to 
the execution of the deed and its deposit with a third person were 
heavily relied on to support the fact of delivery. The court empha- 
sized the grantor’s having told her friends that “she had provided for 
Martha and Ida—she had given them the property in issue”. 


IV. Transfer of Physical Possession of the Instrument 


As indicated early in this comment, manual tradition of a deed to 
either the named grantee or another is no longer necessary for the 
transfer of title. It should be particularly noted, however, that such 
tradition is necessary in cases of conditional or escrow deliveries to 
third persons. This latter rule has been frequently stated in Wis- 
consin cases.’ 


Though manual tradition is not a necessity for transfer of title 
where an unconditional delivery is made, nevertheless, such trans- 
fer of the instrument, or lack of it, has strong evidentiary force. 
Hence, where the grantee or his agent has possession of the deed, a 
strong presumption of delivery is created.1° Thus, in Giblin v. Gib- 
lin,'* it was stated that the evidence necessary to rebut the presump- 
tion of delivery created by the grantee’s possession must be clear and 
satisfactory. It will prevail, subject to rebuttal, even in the face of 
the fact that the deed was returned to the grantor for safekeeping." 
To quote from the Giblin case: “If there has been actual delivery of 
the deed—and the possession thereof by the grantee assumes that 
there has—then the fact that the grantor has access to the place 
where the grantee keeps it is immaterial. Indeed, the grantee may 
redeliver it to the grantor for safekeeping without affecting the val- 
idity of the delivery.”"* 





179 Wis. 310, 191 N.W. 505 (1923). 

“ Kittoe v. Willey, 121 Wis. 548, 99 N.W. 337 (1904); Whiting v. Hoglund, 
127 Wis. 135, 106 N.W. 391 (1906); Zn re Rahn Estate, 230 Wis. 108, 283 N.W. 
285 (1939); Rundell, supra note 1, at 75. 

* McPherson v. Featherstone, 37 Wis. 632 (1875); Wisconsin Lakes Ice 
Co. v. Pike Co., 115 Wis. 377, 91 N.W. 988 (1902); Chase v. Woodruff, 133 
Wis. 555, 113 N.W. 973 (1907); Chaudoir v. Witt, 170 Wis. 556, 170 N.W. 932, 
174 N.W. 925 (1920); Giblin v. Giblin, 173 Wis. 632, 182 N.W. 357 (1921). 

“173 Wis. 632, 182 N.W. 357 (1921). 

1" Ibid. See also Sederlund v. Sederlund, 176 Wis. 627, 187 N.W. 750 (1922); 
Steuerwald v. Steuerwald, 195 Wis. 598, 219 N.W. 426 (1928). 

173 Wis. 632, 636, 182 N.W. 357, 359 (1921). An attempt was made to use 
this rule in Jn re Rahn Estate, but it was unsuccessful inasmuch as the only 
evidence of such a transaction with the depositary, whom the court held to be 
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However, in Chase v. Woodruff, the court suggested that “some- 
thing quite short of establishing absolute non-delivery beyond a 
reasonable controversy is sufficient to raise a jury question.” The 
presumption may be overcome by evidence of fraud in securing 
possession” or by evidence that the possession came about without 
intent to pass title but to accomplish some other purpose.?! 

Just as possession of the instrument by the grantee creates a posi- 
tive presumption of delivery, so a negative presumption is created 
by the retention of the deed by the grantor. In the Erbach case it 
was said that while the continued possession of the deed by the 
grantor is not conclusive of a non-intention of delivery, it is never- 
theless of strong and persuasive evidentiary value. 

A further effect of manual tradition of the deed to the grantee 
is to override any conditions attached to its delivery. It is firmly es- 
tablished in this state that there can be no conditional delivery to the 
grantee personally.2? When there is physical transfer of the instru- 
ment to the grantee, the latter takes absolutely and free of all con- 
ditions.2 This was undoubtedly the rule which the court had in 
mind** when it held in Traber v. Radke*® that title vested from the 
time of manual tradition of the deed, even though both parties under- 
stood the instrument would not take effect until recorded. 


V. Symbolic Delivery 


It has been previously stated that physical transfer of the deed 
is necessary in cases of conditional or escrow deliveries to third 
persons. An interesting and liberalized application of that rule was 
made in the most recent Wisconsin delivery controversy. In Lawrence 
v. Children’s Home and Aid Society® the grantor, an aged lady, 
executed a deed and placed it in her safety deposit box. Some thirteen 





the grantor’s agent, was the oral testimony of the claimant. This was rendered 
incompetent by Wis. Stat. (1937) $325.17. 

* 133 Wis. 555, 560, 113 N.W. 973, 975 (1907). 

* Fisher v. Beckwith, 30 Wis. 55 (1872); Wisconsin Lakes Ice Co. v. Pike 
Co., 115 Wis. 377, 91 N.W. 988 (1902). 

** Chaudoir v. Witt, 170 556, 170 N.W. 932, 174 N.W. 925 (1920). 

* Rundell, supra note 1, at 76. 

* Ibid. 

“The authorities cited—Yates v. Judd, 18 Wis. 118 (1864); Chaudoir v. 
Witt, 170 Wis. 556, 170 N.W. 932, 174 N.W. 925 (1920); Giblin v. Giblin, 173 
Wis. 632, 182 N.W. 357 (1921)—so indicate. The first case cited is not in point, 
but Hincliff v. Hinman, on page 130 of the same volume, is in accord with the 
other two cases cited. This indicates an error was made in citation. 

* 220 Wis. 359, 264 N.W. 831 (1936). 

* 285 N.W. 415 (Wis. 1939). 
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years later, she sustained a fall, and, believing death to be imminent, 
gave the key to the box to her brother, with instructions to have the 
deed recorded after her death. This was held to be a valid delivery. 
A few years ago, in Estate of Schreihart,?" the court held that de- 
livery of a key to a safety deposit box constituted a sufficient de- 
livery of the contents of the box to sustain a gift causa mortis. Ap- 
plying the analogy of that decision to the instant case, the court, 
through Justice Nelson, said: “We perceive no reason why the de- 
livery of the key to the safety deposit box to Mr. Barry, with in- 
structions to take the deed from the box upon her death and deliver 
it to the society did not constitute a good symbolical delivery of the 
deed in question and why it should not be given the same force and 
effect as though it had actually been delivered into the custody of the 
defendant Barry [the depositary].’’** The court was aided in reach- 
ing this conclusion by a recent Iowa decision upon similar facts.?® 

The outcome of the case appeals to the common sense, and yet it 
may prove embarrassing in the future. Suppose, for instance, A, 
living in Chicago, sends the key to his lock box, located in New York, 
to a friend of his in San Francisco, with instructions to get the deed 
from the box and deliver it to B upon his, the grantor’s, death. 
Assuming for the moment that sending the instrument itself in the 
mail would constitute a valid delivery—and it will later be shown 
that this assumption is correct—if we carry the Lawrence case to 
its logical conclusion, aren’t we going to end up by saying that a 
valid delivery could be shown on these facts? If so, haven’t we di- 
gressed too far from the original rule requiring physical transfer 
of the deed to the third party? It is obvious from the court’s dis- 
cussion it had no intention to abrogate the rule, and yet by borrowing 
the symbolic delivery doctrine from the law as to gifts of personal 
property, the court has, intentionally or not, gone a long way to- 
ward doing that very thing. 


VI. Actions of the Depositary 


In Kolber v. Steinhafel® there is language indicating that actions 
by the third party depositary may be probative evidence of the 
grantor’s intentions. In that case the grantor, being ill, handed the 





™ 223 Wis. 218, 270 N.W. 71 (1936). 

* Lawrence v. Children’s Home and Aid Society, 285 N.W. 415, 419 (Wis. 
1939). 
*® Heavner v. Kading. 209 Ia. 1271, 228 N.W. 311 (1929). 
* 190 Wis. 468, 209 N.W. 595 (1926). 
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deed to her attendant and said, “In case anything happens to me, you 
see to it that the deed gets recorded.” When the grantor’s condition 
became critical, the attendant notified the grantee to call for the deed 
and record it, which was done four days before the grantor’s death. 
The trial court, quite reasonably, construed the grantor’s language as 
meaning that if she died of her present illness, the attendant should 
have the deed recorded, and on that basis held delivery conditional and 
therefore ineffective. In reversing, the supreme court said that, 
among other collateral facts and circumstances, “The conduct of Miss 
Schneider [the attendant] after receiving the deed with directions 
from the grantor is also significant. She did not await the death of 
the grantor, but, after she became unconscious, sought out the grantee 
and made delivery of the deed by having it recorded, thus carrying 
out the direction given her by the grantor.” It is difficult to see 
why the attendant’s actions are in any way significant. If delivery 
by her were made without the condition expressed by the grantor 
being fulfilled, such delivery would be void.®* It must be, then, that 
the court is looking to the attendant’s actions to determine what 
the grantor meant by her statement. A subsequent statement in the 
opinion indicates that neither the grantor’s words nor the attend- 
ant’s acts were very strong indications. It is said: “It should also be 
remembered that both the grantee [grantor] and Miss Schneider 
were unlearned in the law, not familiar with the usages of convey- 
ancing, and knew nothing about the legal aspects of the acts per- 
formed by them or the words used.”** 

The court seemed to consider this as strengthening the case for 
delivery, but to the writer’s mind it has an exactly opposite effect. 
lf a person’s intentions are to be determined from his words or 
actions, aren’t those words or acts a poor guide if it be shown that 
the person was ignorant of the legal consequences of them? Further 
statements by the court will be necessary to determine what, if any, 
effect the actions of the depositary may have as evidentiary indica- 
tion of the grantor’s intention. 

It is suggested that the result in the Steinhafel case could be 
justified on the theory that the attendant acted as delivery agent of 
the grantor and not as a true depositary. 





" Id. at 471, 209 N.W. at 596. 
™ Evarts v. Agnes, 4 Wis. 343 (1855). Rundell, supra note 1, at 80-81. 
* Kolber v. Steinhafel, 190 Wis. 468, 471, 209 N.W. 595, 596 (1926). 
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VII. Registration of the Deed 


A presumption that the deed has been duly delivered arises from 
the act of recording the instrument.** But this is a presumption of 
fact, merely, which may be rebutted by other evidence showing, as a 
matter of fact, that there was no delivery.** On the other hand, the 
belief that the deed will not become effective before that date will 
not defeat the conveyance even though the instrument is not recorded. 
This was made clear in an early Wisconsin case*® and has since been 
reiterated.*? 


VIII. Parol Evidence of the Contents of the Deed 


Under modern practice, where practically all deeds are recorded, 
there is very little occasion for parol proof of the contents of the 
instrument. So often, however, it is “the thing that never happens” 
that causes litigation. It is worthy of mention, therefore, that where 
a grantor regains possession of the deed and destroys it, or the deed 
is otherwise mutilated or destroyed, the grantee or those who claim 
under him may prove the contents of the deed by oral testimony.** 
The rule is subject to the limitation that where the grantee joins in 
or consents to the mutilation or destruction of the deed, he will be 
estopped from setting up parol evidence to prove the deed in his 
favor.*® It was said in the early case of Parker v. Kane :*° “Although 
the estate remains in the grantee as against the grantor, notwith- 
standing the voluntary destruction of the deed, yet we see no means 
by which, in view of the Statute of Frauds, and the rule of evidence 
created by that statute, the grantee in a deed of lands, who has vol- 
untarily and without fraud or mistake destroyed his deed, can es- 
tablish or prove his title.” 

The reason for this doctrine is that under the “best evidence” 
rule, the courts will not permit a person to destroy the best available 





“Cooper v. Jackson, 4 Wis. 537 (1855); Smith v. Smith, 116 Wis. 570, 93 
N.W. 452 (1903) ; Jones v. Caird, 153 Wis. 384, 141 N.W. 228 (1913). Cf. Whiting 
v. Hoglund, 127 Wis. 135, 106 N.W. 391 (1906); and see Jandl v. Guziekiewicz, 
195 Wis. 258, 218 N.W. 593 (1928). 

* Smith v. Smith, 116 Wis. 570, 93 N.W. 452 (1903). 

* Hincliff v. Hinman, 18 Wis. 130 (1864). 

* Traber v. Radke, 220 Wis. 359, 264 N.W. 831 (1936). 

* Parker v. Kane, 4 Wis. 1 (1854); Wilke v. Wilke, 28 Wis. 296 (1871); 
Rogers v. Rogers, 53 Wis. 36, 10 N.W. 2 (1881); Albright v. Albright, 70 Wis. 528, 
36 N.W. 254 (1888). 
*See note 38, supra. 
“4 Wis. 1, 12 (1854). 
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evidence and come into court with proof of an inferior quality.* 
The estoppel is purely personal, however, and does not prevent an 
innocent party who claims through the grantee from presenting parole 
evidence.*” 


IX. Deposit of the Instrument in the Mail 


It is pertinent to the subject under discussion to call attention to 
an interesting problem of delivery which has not yet been before 
the Wisconsin court: delivery by depositing the instrument in the 
mail. While there is comparatively little authority on the point, the 
courts, where this question has been raised, have without exception 
held this means of delivery valid.** It is reasonable to suppose that 
the Wisconsin court would concur in this rule. It would seem con- 
sistent to say, however, that like other objective acts mailing of the 
deed creates only a presumption of delivery which may be rebutted. 
In other words, mailing is evidence of delivery, but is not conclusive 
delivery. To the question as to when the delivery is completed, when 
the instrument is deposited in the mail or when it is received by the 
grantee, the former answer has been given. Thus, where the grantor 
died during the transmission in the mails, the delivery was upheld.** 
The holding indicates that it is the expression of intent, rather than 
its communication, that is significant.*® This is in line with Professor 
Rundell’s definition,*® and concurs with the rule as to contract ac- 
ceptances.*? 


X. Conclusions 


It is not pretended that the foregoing suggestions offer a com- 
plete resumé of the evidence permissible in delivery cases. Those 
given are probably less inclusive than they are illustrative. In gen- 
eral, any evidence which tends to show an intent by the grantor to 
transfer his interest in the property to the grantee is competent. In 
conditional deliveries, it is essential not only to show physical trans- 
fer, but in addition, that the manual tradition took place with intent 





“ Parker v. Kane, 4 Wis. 1 (1854) ; Wilke v. Wilke, 28 Wis. 296 (1871). 
“See note 41, supra. 
“Note (1920) 5 A.L.R. 1664; 16 Am. Jur. 508; 18 C.J. 200. 
“Lynch v. Johnson, 171 N.C. 611, 89 S.E. 61 (1916); Taylor v. Sanford, 108 
Tex. 340, 193 S.W. 661, 5 A-L.R. 1660 (1917). 
“Lynch v. Johnson, 171 N.C. 611, 89 S.E. 61 (1916). 
“Rundell, supra note 1, at 67. The definition is quoted early in this article. 
“1 Williston, Contracts (1st ed. 1920) 146. 
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to relinquish all control over the instrument.*® The suggestions made 
are applicable to the proof of this frequently litigated issue. 

It should be borne in mind that statements of intent, contempo- 
raneous with the alleged delivery, since they may, in whole or in 
-part, constitute the act of delivery itself, are an important source 
of evidence in delivery controversies. 

There is very little difficulty as to the principles of law on the 
subject of delivery of deeds, but it is hazardous to attempt to fore- 
cast the result upon any particular set of facts. It is suggestive that 
our court cannot always agree with itself, as illustrated by its state- 
ment in the most recent case on this subject*® that it doubted very 
much if the decision m a fairly recent prior case®® was justified in 
the light of all the evidence. 

GLENN R. Davis 


INDUSTRIAL CoMMISSION—FINAL Awarp As Res ApjuDICATA— 
The case of State ex rel. Watters v. Industrial Commission’ clearly 
decides that the final awards of the Wisconsin Industrial Commission 
are res adjudicata. 

An employee was compensated in 1932, three years after injury 
and after he had gone back to work, for seven months of temporary 
total disability, and the award ordered a release of the employer and 
insurer from further liability. In 1935, the employee became unable 
to work, and in 1937, his trouble was diagnosed as Kuemmell’s dis- 
ease caused by the injury of 1929. This disease has three stages: in- 
jury, concussion, and other symptoms; a latent period of weeks, 
months, or years; and a recurrence of symptoms, in this case a 
crumbling of the vertebrae. The commission’s refusal to take juris- 
diction over a second application for compensation based on the as- 
sumption that the first award was res adjudicata was sustained by 
the supreme court in mandamus action. 

The employee’s attorney contended that this was a separate cause 
of action unknown at the time of the award and, accordingly, that 
the award could not be res adjudicata as to this application. The 
supreme court met these contentions with the following reasoning: 





“ Kittoe v. Willey, 121 Wis. 548, 99 N.W. 337 (1904); Whiting v. Hoglund, 
127 Wis. 135, 106 N.W. 391 (1906); Darling v. Williams, 189 Wis. 487, 207 N.W. 
255 (1926); Estate of Rahn, 230 Wis. 108, 283 N.W. 285 (1939). 

“ Lawrence v. Children’s Home and Aid Society, 285 N.W. 415 (Wis. 1939). 

™ Darling v. Williams, 189 Wis. 487, 207 N.W. 255 (1926). 

*287 N.W. 692 (Wis. 1939). 
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the cause of action for injuries arising from industrial accidents, 
under statute as at common law, is inseparable; the final award of 
the commission is res adjudicata when the stautory time for appeal 
has gone by ;? therefore, the commission had no jurisdiction. 


The general policy of the court in applying the workmen’s com- 
pensation statute has often been announced. The following language 
from the case of Schaefer & Co. v. Industrial Commission is typical : 


Here the authority of the commission is statutory, but the statutes 
are remedial and are to be liberally construed to carry out their 
purpose ef placing the cost of industrial accidents and diseases 
upon the industry in which they occur as a result of industry. 
This principle has been too often affirmed to need citation.® 


While such has been the general policy of the court, it was not de- 
termined until the Watters case whether or not the remedial char- 
acter of the statute denied to the awards of the commission the doc- 
trine of res adjudicata. This decision puts Wisconsin in line with 
those states which hold that in the absence of statutory provisions 
for reopening a case, the award of a commission in res adjudicata.* 
Wiconsin had held that an award might not be reopened except in 
accordance with statutory provisions,® but on the question of res 
adjudicata previous decisions seemed to point in another direction. 
The court said in several cases that the industrial commission is not a 
court and its awards are not decisions of a court.® Following that 





* Wis. Stat. (1937) §102.18 (2), (3), (4), allowing twenty days for appeal to 
commission to review examiner’s or commissioner’s findings and §102.23 (1), 
thirty days for appeal to the circuit court from commission’s award. 

7185 Wis. 317, 319, 201 N.W. 396, 396 (1924). 

*See Cobine v. Industrial Commission, 350 II]. 384, 183 N.E. 220 (1932); 
Indianapolis Pump & Tube Co. v. Surface, 86 Ind. App. 55, 155 N.E. 835 (1927); 
Comer v. Standard Oil of N.Y., 131 Me. 386, 163 Atl. 269 (1932); Luteran v. 
Ford Motor Co., 274 Mich. 687, 265 N.W. 503 (1936); Connelly v. Carnegie 
Dock & Fuel Co., 138 Minn. 333, 181 N.W. 587 (1921); Shell Petroleum v. 
Patton, 167 Okla. 246, 29 P. (2d) 86 (1934). But Wisconsin has the shortest 
period for appeal, and some of these states allow reopening for modification on 
account of changed conditions. 

°Edward E. Gillin Co. v. Industrial Commission, 219 Wis. 337, 263 N.W. 
167 (1935); Wacho Manufacturing Co. v. Industrial Commission, 223 Wis. 312, 
270 N.W. 63 (1936); Welhouse v. Industrial Commission, 214 Wis. 195, 273 
N.W. 545 (1934). 

*Borgnis v. Falk Co., 147 Wis. 327, 133 N.W. 209 (1911); Menomonie Bay 
Shore Lumber Co. v. Industrial Commission, 162 Wis. 344, 156 N.W. 151 (1916); 
Lange Canning Co. v. Industrial Commission, 183 Wis. 583, 197 N.W. 722 (1924); 
Hinrichs v. Industrial Commission, 225 Wis. 195, 273 N.W. 545 (1937). 
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principle, the court held that a temporary award of the commission 
was not res adjudicata in the case of Hinrichs v. Industrial Com- 
mission." 

The common law doctrine of nonseparability of a cause of action, 
reaffirmed as effective in compensation cases by the Watters decision, 
had been previously applied only in dictum to the awards of the 
commission. The case of A. D. Thomson Co. v. Industrial Commis- 
sion® mentioned non-separability in sustaining an award which in- 
creased compensation after an interlocutory order. The case of 
R. J. Wilson Co. v. Industrial Commission® also stated that a cause 
of action under the act was inseparable but held that an award and 
final release were not binding against a second award giving addi- 
tional compensation. This decision rested on a special provision 
in the statute saying that an award will not be conclusive as to addi- 
tional damages for violation of a safety statute unless the violation is 
expressly mentioned.’® In the case of Acme Body Works Co. v. In- 
dustrial Commission,"' however, the court found that there might be 
more than one cause of action, at least so far as meeting the statu- 
tory provisions’? on notice was concerned. There after a voluntary 
settlement, not ruled on by the commission, had been paid and more 
than six years had passed since the original accident, a permanent 
disability appeared and an award by the commission was sustained. 
The court held that the cause of action did not arise until the em- 
ployee knew he had the traumatic cataract and notice was referable 
to that date, not to the time of the accident. 

The clear holding of the Watters case on nonseparability and res 
adjudicata raises interesting questions as to its effect on employees’ 
rights. By statute an employee must apply for compensation within 
two years from date of the accident or from the date he knows or 
should know the nature of his disability.1* If he has a minor apparent 
injury, his case will be settled quickly and a final award given prob- 
ably within three and a half years at the longest. Suppose Kuemmell’s 
disease, traumatic cataract, or some nervous affliction, then becomes 
apparent. Had these been known at the time of the settlement 





*225 Wis. 195, 273 N.W. 545 (1937); see also note to this case (1939) 122 
A.L.R. 590 on whole subject of res adjudicata in workmen’s compensation acts. 
* 222 Wis. 445, 268 N.W. 113 (1936). 
*219 Wis. 463, 263 N.W. 204 (1935). 
* Wis. Stat. (1937) §102.18 (4). 
" 204 Wis. 493, 234 N.W. 756 (1931). 
* Wis. Stat. (1937) §102.17. 
* Wis. Stat. (1937) §102.12. 
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they would have been compensable, but now the “remedial” statute 
affords no help. The matter is res adjudicata. The injured employee 
cannot afford to let his chances for settlement even on a minor dis- 
ability go by on chance of subsequent developments. In fact all con- 
ditions demand as speedy a settlement of claim as possible. 

In occupational diseases where the subsequent developments from 
disability were more frequent and patent than the above-mentioned 
cases, the court and legislature have recognized the need of a longer 
period for jurisdiction and review of the award" and the desirability 
of compensating disabilities arising even after the three-year period.'® 
The decision in the Acme case seemed to indicate that the statute 
would be construed to compensate the after-effects of injuries in the 
same way as occupational diseases. The case of Zurich General Acci- 
dent and Liability Insurance Co. v. Industrial Commission’® was 
cited as precedent and the following rule was stated in the Acme case: 


A compensable injury is an injury for which compensation is 
payable, and the date of such injury is not the time of the accident 
or occurrence causing injury, but the time . . . when the right 
to compensation accrues.!* 


While the Statutes were revised in 1931 so that the court could 
not support the Acme case by the same reasoning now,'® the Revisor’s 
note indicates that the law is the same ;!® and the Acme case is still 
cited in the note to Section 102.17.2°° The Acme case is held to have 
no weight in the Watters case because in the former there was no 
finding by the commission. Submission by employer and employee to 





“Wis. Stat. (1937) §102.18 (1), (5). 

* Zurich General Accident & Liability Insurance Co. v. Industrial Commission, 
203 Wis. 135, 233 N.W. 772 (1930), and cases therein cited. 

** 203 Wis. 135, 233 N.W. 772 (1930). 

** Acme Body Works v. Industrial Commission, 204 Wis. 493, 498, 234 N.W. 
756, 758 (1931). 

* The statute now states that the time of the accident and the time of the 
injury are the same—Wis. Stat. (1937) §102.01; however, the following argu- 
ment might support the holding: §102.12 says that notice must be given “within 
thirty days after the occurrence of the injury or within thirty days after the 
employee knew or ought to have known the nature of his disability.” Schaefer v. 
Industrial Commission, 220 Wis. 289, 265 N.W. 390 (1936) defines “disability” 
as injury caused by accident or occupational disease. His right to proceed under 
Wis. Stat. (1937) §102.17 does not “extend beyond six years from the date of 
the injury ... or from the date that compensation (other than medical treat- 
ment or burial expenses) was paid, whichever date is latest.” His injury was 
not known until the cataract developed, and the period of six years from pay- 
ment of compensation had not passed. 

* Wis. Stat. (1937) §102.01. 
* Wis. Stat. (1937). 
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the commission and a final award by the commission would have been 
res adjudicata even though no one could have known of the traumatic 
cataract at the time of the settlement and though the compensation 
given would surely not be “greater than the amount to which he 
was then entitled as compensation up to the time of payment”’.?! 

Is the effect of the statute then to be that after the brief statutory 
period for appeal has elapsed, the employee in these cases shall be 
remediless? And on the other hand, can nothing be done to relieve 
an employer where the time for appeal has gone by and the award 
is clearly too large in view of subsequent changes? To accomplish the 
remedial purposes of the statute, it would seem that the Wisconsin 
law needs amendment allowing for a longer period of jurisdiction, 
either at least for a reasonable period to cover most cases, perhaps ten 
years, or continuing jurisdiction as provided in some states.?* The con- 
struction the court places on the statute applying the doctrine of res 
adjudicata is especially harsh where a body has been chosen for skill 
and experience to administer a law dealing with problems so uncer- 
tain in their very nature and in which the compensation awarded 
is so vital to the employees involved. 

MARGARET PINKLEY 


LaBor RELATIONS—MEANING OF STATUTORY REPRESENTATION 
—During bargaining negotiations between an employer (£) and a 
union operating under a closed shop agreement, E was presented 
with the alternative of increasing the wage rate on a particular line 
of dresses from 32%c to 35c an hour, or discontinuing the line. 
E chose the latter alternative, as a result of which X, who had been 
working under a temporary union permit, lost her job. E denied 
liability for unemployment benefits on the ground that X, through 
her agent the union, had refused to work for less than 35c an hour, 
and therefore had left her employment “voluntarily without good 
cause attributable to the employer” within the meaning of Section 
108.04(4). The Industrial Commission ordered compensation. The 
circuit court reversed the order. On appeal, held, reversed and re- 
manded with directions to affirm the Commission’s order, on the 
ground that X was not a member of the union whose bargaining 
committee negotiated the contract, and “neither the acts of the union 





*%* Acme Body Works v. Industrial Commission, 204 Wis. 493, 499, 234 N.W. 
756, 758 (1931). 

™ Georgia Code, (1933), §114—709; Mason’s Revised Statutes of Minn. 
(1927), §4319; McKinney’s Consolidated Laws of New York Annotated (1938), 
Vol. 64, §15 (6-a). 
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nor its contracts with the employer can be considered her acts in the 
absence of some conduct by her from which may be inferred consent 
on her part to the bargaining or its results.” Rhea Manufacturing 
Company v. Industrial Commission. 

The apparent disregard? of the force of the Wisconsin Labor 
Relations Act* by the majority of the court seems unjustified. Sec- 
tion 111.09(1)* of the Act provides that a union or other agency 
selected by the majority of the employees in an appropriate unit is 
authorized to represent all the employees in the unit for purposes of 
collective bargaining. Therefore, as a matter of law, the union was 
X’s representative,® and the real problem is to determine the conse- 
quences that flow from this statutory right of representation. In the 
solution of this problem the fact that X was not a member of the 
union and did not by affirmative conduct authorize it to bargain for 
her would seem to be immaterial. 

Had the court taken this approach, the same result might never- 
theless have been reached by holding that it was beyond the power 
of the union bargaining committee acting as statutory representative 
to quit X’s job for her so as to bar her from unemployment benefits. 
In reaching this conclusion the court might properly have considered 
first, the extent of the power of the union at common law to bind its 
individual members by collective agreements, since the legislature 
presumably had in mind existing practices in established collective 
bargaining relationships ;* and second, whether there are any factors 
which justify a limitation of such power when a union acts as statu- 
tory representative of all employees in an appropriate unit. 





7285 N.W. 749 (Wis. 1939), Fairchild and Martin, JJ., dissenting. 

*The court does recognize that the union was “a proper bargaining agent” 
for X. 

* Chapter 111, Wis. Stat. (1937). This chapter has been superceded by the 
Employment Peace Act, Chapter 57, Laws of 1939. 

‘This section is substantially re-enacted in §111.05(1) of the Employment 
Peace Act. 

"The record shows that the temporary permit workers comprised less than 
one-third of the employees at the time the new contract was negotiated. (C. 6, 
R. 25-26.) Apparently its authority to bargain was not questioned. 

*Thus for example in In the Matter of St. Joseph Stock Yards Co., 2 N.L. 
R.B. 39, 54 (1936), the Board, in holding that the employer’s refusal to enter 
into an agreement after an understanding had been reached with the union 
was an unfair labor practice under §8(5) of the National Labor Relations Act, 
looked to the history of labor organizations as a means of construing the Act: 
“Viewed from the other side, the main objective of organized labor for long 
has been the collective agreement and the history of organization and collective 
bargaining may be written in terms of the constant striving for union recognition 
through agreement.” 
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Quite clearly the union has power to enter into collective agree- 
ment adversely affecting the interests of some of its members,’ 
where it acts in good faith and without “malice” in the sense of ill- 
will towards such members. The cases so holding reason that a 
person who joins a union agrees to be bound by its rules and regu- 
lations, including those pertaining to collective bargaining, and is 
assumed to derive correlative benefits from such membership. The 
fact that the customary procedure requires the bargaining committee 
te submit its proposals to a majority vote of the members is also sig- 
nificant. 

The situation of a “unit member” under the statute is somewhat 
analogous. By taking a job, he agrees as a matter of law to be 
bound by the statutory provisions concerning the fixing of terms 
and conditions of employment by collective bargaining. As a prac- 
tical necessity, the authority to bargain under Section 111.09(1) 
must imply the authority to impose some burdens upon the individ- 
ual employee.* On the other hand it might be suggested that unit 
membership does not confer the same compensating benefits as 
union membership,® and that this difference should result in a more 
limited authority in the bargaining representatives.’° In any event 
it would seem that the procedure followed should insure approval 
of the proposed contract by the majority of unit members. In the 
instant case, for example, the record shows that the contract, which 
deprived some 300 temporary workers of their jobs,'! was referred 
back only to union members for ratification.!* 

It should perhaps be noted that E’s position in the principal 
case, if sound, requires the application of strict agency principles to 





*O’Keefe v. Local 463, United Asso. P.G., 277 N.Y. 300, 14 N.E. (2d) 77 
(1938). See also cases collected in Note (1938) 117 A.L.R. 823. 

*In Brisbin v. E. L. Oliver Lodge No. 335, 134 Neb. 517, 279 N.W. 277 
(1938), a case arising under the Railway Labor Act, A sued to enjoin her dis- 
missal under an agreement between a union and railroad providing that women 
who married should be discharged. The injunction was refused. In answer to 
A’s contention that she was not a member of the union which invoked the rule, 
the court said: “It may be said that the basic principle of this legislation is 
that, while the ‘open shop’ rule is maintained, there must be some authority to 
represent and bind all the employees of each craft or class, whether members of 
a labor organization or not, for the preservation of the rights of the employees 
and for the protection of the public.” 

* E.g., the possibility of obtaining other employment through the union. 

A legitimate argument against this position is the accepted fact that 
without the statute the terms and conditions of employment are usually de- 
termined by the employer alone. N.L.R.B. v. Jones & Laughlin Steel Corpora- 
tion, 301 U.S. 1, 33-34, 57 Sup. Ct. 615, 622 (1937). 

"C. 6, R. 25-26. 
*C. 18, R. 84. 
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statutory representation. A survey of the cases shows that, even 
apart from the statute, the agency theory has not found favor with 
the courts, even in explaining the right of an employee to sue for 
benefits under a collective bargaining agreement. The courts have 
preferred to hold in such cases that the agreement creates a usage, or 
is a third party beneficiary contract.1* Neither of these theories 
would result in liability on X in the Rhea case. Thus, where a union 
in good faith negotiates an agreement with E as a result of which 
X loses her job, it is not necessarily inconsistent to hold that, al- 
though the agreement is valid, and the union not liable to X, never- 
theless the union is not competent to preclude X from asserting 
rights secured against E by statute, by contract or otherwise. If this 
view is adopted X’s “consent . . . to the bargaining or its results” 
becomes the decisive factor. But it would seem that this result can- 
not properly be reached without first disposing of E’s argument 
that the union is under the statute entitled to bargain for all em- 
ployees. The minority opinion raises the problem squarely; but the 
majority opinion gives no satisfactory solution. 
Harriet F. ZETTERBERG 


RECEIVERSHIPS—RIGHT OF REDEMPTION AFTER SALE OF REAL 
Estate—In the case of United States Rubber Products v. Twin 
Highway Tire Company,’ the Supreme Court of Wisconsin held 
that Section 272.39 of the Wisconsin Statutes,? providing for the 
redemption of real estate which has been sold by virtue of an execu- 
tion, did not apply to a sale by a receiver to pay creditors. The re- 
ceiver was appointed at the request of a judgment creditor whose 
execution had been returned wholly unsatisfied. Had the debtor’s 
property been sold directly under the execution that was levied on 
the judgment, the redemption statute would have applied. However, 
when the receiver had operated the business for about two years, the 
court commissioner ordered the receiver to sell all of the judgment 
debtor’s property without any equity of redemption. The debtor made 
a motion to vacate the order of sale. That motion was considered by 
the supreme court and the circuit court’s order denying such motion 
was affirmed. 





*For a discussion of the various theories adopted by the courts in regard 
to individual rights under collective agreements, see Rice, Collective Labor Agree- 
ments in American Law (1931) 44 Harv. L. Rev. 572. 

*288 N.W. 179 (Wis. 1939). 

“Within one year after an execution sale the real estate sold . . . may be 
redeemed ... .” Wis. Stat. (1937) §272.39. 
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The question arises: when may a sale of real estate be made under 
court order free from the effects of the redemption statute? 

One of the leading cases on this problem is Locey Coal Mines 
v. Chicago, Wilmington & Vermillion Coal Company,’ decided by 
the Illinois Supreme Court. A creditor’s bill was brought against the 
Locey Mines by the Chicago Coal Company, the proceedings result- 
ing in a receivership. The receiver carried on the business, borrow- 
ing heavily to do so, until the court ordered the assets of the Locey 
Mines sold without redemption. The Supreme Court of Illinois held 
that such an order was error, saying, in substance, that a court can- 
not nullify the effect of a statute relating to redemptions by merely 
appointing a receiver before ordering the sale of real estate which 
might have been seized and sold on an execution at law.‘ 

In the Locey case, despite the fact that the court found that the 
property of the mines was more useful and more valuable when held 
in combination, and despite the further fact that the court admitted 
that a large expense would be incurred in order to keep the mines 
from deteriorating during the period of redemption, at which time 
no one would be operating them, the court would not permit the 
statutory redemption period to be ignored. 

Three types of sales are enumerated by the Illinois court which, 
in its estimation, do not come within the bounds of the redemption 
statute: first, where there is a sale of the assets of a franchised cor- 
poration in which the existence and exercise of a franchise are es- 
sential to the legal use and enjoyment of the tangible property; 
second, where there is a sale in which the severance of the personal 
property from the real estate will materially impair the value of the 
real estate; third, where the business sold is so intimately connected 
with a public use and interest that to sell the personal property sepa- 
rately from the real estate would injure the public. 

In line with the Locey decision, South Dakota has held that a 
sale under a receiver who was appointed at the request of a mort- 
gagee constituted a sale incidental to the foreclosure of the mortgage 





*Locey Coal Mines v. Chicago, Wilmington & Vermillion Coal Co., 131 Ill. 
9, 22 N.E. 503, 8 L.R.A. 598 (1889). 

‘The statute in force in Illinois at this time stated: “When any real estate 
is sold by virtue of an execution, judgment or decree of foreclosure of a mort- 
gage, or enforcement of a mechanic’s lien or vendor’s lien, or for the payment of 
money, it shall be the duty of the sheriff, master in chancery or other officer 
making the sale to deliver to the purchaser a certificate entitling him to a deed 
in case the property is not redeemed within the statutory period of redemption.” 
Rev. Stat. c. 77, $16. 
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and that since realty sold on foreclosure is subject to redemption, the 
privilege of redemption must be retained in the receiver’s sale.® 

Within the franchise sale division, as classified by the Locey 
case, other courts have held that the redemption statute would not 
apply. The decisions on this issue find a basis in the obvious im- 
practicability of permitting A to redeem realty when B, the buyer 
of both realty and franchise, owns the irredeemable franchise which 
gives that realty operating value. If B knew that there was a possi- 
bility of such redemption, he would be unlikely to buy at the fore- 
closure sale. Therefore, the courts order the sale of the mortgaged 
property, including real property and the franchise, as an entirety.’ 

Under the non-severable sale category set forth in the Locey 
case, the redemption statute has been held inapplicable where the 
value of a creamery would be lessened by fifty per cent if realty and 
personalty were to be severed for sale;* where the value of an irri- 
gation system would be greatly impaired unless sold as an entirety ;° 
where the efficiency and value of a packing company would be de- 
stroyed by a separation of realty from personalty ;!° and where a 
water company would suffer great loss of value unless the property 
were sold as an entire plant.’ 

The public use classification enabled the Iowa court to permit 
a foreclosure sale without the right of redemption on the property 
of a company which supplied a town with water.’? Likewise, North 
Dakota decided in the case of McKenzie v. Bismarck Water Com- 
pany"® that a corporation which furnished water to a city is not 
merely a private enterprise but is also quasi-public in character, the 





"Hardin v. Graham, 38 S.D. 57, 159 N.W. 895 (1916). : 

*Lewis Hammock v. Farmers’ Loan & Trust Co., 105 U.S. 77, 26 L. ed. 
1111 (1882); Columbia Finance & Trust Co. v. Ky. Union R. R., 60 Fed. 794 
(C.C.A. 6th, 1894). 

"Once the courts have decided that the property must be sold as an en- 
tirety, the redemption statute does not apply because an “entirety” is not con- 
sidered as “real estate” within the courts’ interpretation of the statute. Colum- 
bia Finance & Trust Co. v. Ky. Union R. R., 60 Fed. 794 (C.C.A. 6th, 1894). 
*National Bank of Commerce v. Corliss, 217 Mich. 435, 186 N.W. 717 
1922). 

*Continental & Commercial Trust & Savings Bank v. Corey Brothers Con- 
struction Co., 208 Fed. 976 (C.C.A. 9th, 1913). 

* Pacific Northwestern Packing Co. v. Allen, 116 Fed. 312 (C.C.A. 9th, 1902). 

™ McKenzie v. Bismarck Water Co., 6 N.D. 361, 71 N.W. 608 (1897). 

a Farmers’ Loan & Trust Co. v. Iowa Water Co., 78 Fed. 881 (S.D. Iowa 
1897). 

* McKenzie v. Bismarck Water Co., 6 N.D. 361, 71 N.W. 608 (1897). Ac- 
cord: Lewis Hammock v. Farmers’ Loan & Trust Co., 105 U.S. 77, 26 L. ed. 
hg (1882) ; Pacific Northwestern Packing Co. v. Allen, 116 Fed. 312 (C.C.A. 

» 1902). 
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property of which is not subject to the right of redemption after a 
mortgage foreclosure sale. 

Thus, the courts seem to be in agreement that there are situa- 
tions which warrant exemption from generally worded equity of re- 
demption statutes.’* However, none of these courts has gone so fat 
as to hold that there is some characteristic of a receivership alone 
that will automatically relieve any sale thereunder from the effect 
of such a redemption statute. They have all found that the case fell 
into one of the three Locey classifications before holding that the 
redemption statute was not applicable. 


The Wisconsin supreme court states in the United States Rub- 
ber Products opinion :° 


. as has been held in other jurisdictions, there is a material 
distinction between sales on execution or foreclosure and sales 
made by a receiver in order to pay creditors, because of which 
it is not necessary to provide for redemption in connection with 
the latter class or sales, even though the statutes require a pro- 
vision for redemption in the case of sales on execution or fore- 
closure. 


One finds upon examination that, even in the cases cited as authority 
for this statement,’® the courts have been reluctant to rely wholly 
upon this “material distinction” as a basis for their action of removing 
the right of redemption from the order for sale. 

The facts and decision of the Minnesota court in the case of 
Watkins v. Minnesota Thresher Manufacturing Company com- 
pare favorably with those of the United States Rubber Products 
case. An execution against a corporation was returned unsatisfied and 
the court appointed a receiver of all the property of the insolvent 
corporation in order to convert the same into money for the payment 
of its debts. The court held that since the entire beneficial interest in 
the debtor’s property had been taken from the debtor and entrusted 





“The doctrine of entirety, which has been so widely discussed by previously 
cited cases, has been adopted by the Wisconsin court in the field of taxation in 
Yellow River Improvement Co. v. Wood County, 81 Wis. 554, 51 N.W. 1004 
(1892), and in Fond du Lac Water Co. v. City of Fond du Lac, 82 Wis. 322, 52 
N.W. 439 (1892). 

* 288 N.W. 179, 182 (Wis. 1939). Italics supplied. 

* Beet Growers Sugar Co. v. Columbia Trust Co., 3 F. (2d) 755 (C.C.A. 
9th, 1925); American Mine Equipment Co. v. Ill. Coal Corp.. 31 F. (2d) 507 
(C.C.A. 7th, 1929); Blair v. Ill. Steel Co., 159 Ill. 350, 42 N.E. 895, 31 L.R.A 
269 (1896); Watkins v. Minn. Thresher Mfg. Co., 41 Minn. 150, 42 N.W. 862 
(1889). 

* Watkins v. Minn. Thresher Mfg. Co., 41 Minn. 150, 42 N.W. 862 (1889). 




















March] NOTES AND COMMENTS 307 
to a receiver, the right of the debtor or of a subsequent judgment 
creditor to interfere no longer existed. In the Watkins case, the sole 
basis for denying the right of redemption seems to be the fact that 
a receivership exists, thus substantiating the statement of the Wis- 
consin court that a material distinction exists between sales on execu- 
tion or forecloure and sales made by a receiver. 

However, the other cases cited as authority were not determined 
on this issue. In the Beet Growers Sugar Company v. Columbia 
Trust Company,'* the court uses a classification similar to that used 
in the Locey case to explain its decision. There the court permits 
exemption from the redemption statute on the ground of non-severa- 
bility and not, at least not solely, on the ground of any material dis- 
tinction between sales on execution or foreclosure and sales made by 
a receiver. The Illinois court in the case of Blair v. Illinois Steel 
Company’® did not care to rely mereiy upon the “material distinction” 
as a basis for its decision, but preferred, rather, to base it on the 
cause stated as excusing the appointment of the receiver. The re- 
ceiver being appointed in a proceeding brought to set aside a trust 
deed, not specifically to care for a mortgagee, the court believed that 
the resulting sale was not such a sale as was included in the re- 
demption statute. 

Again, in the American Mine Equipment Company v. Illinois 
Coal Corporation case,” the Illinois court refused to rely solely 
upon the existence of a receivership to avoid the redemption statute. 
The needed differentiation existed because the debtor gave his con- 
sent to the receivership. The consent element controlled because the 
receivership could not have existed without it. Practical considerations 
such as were stated in the receiver’s petition for sale, quite possibly 
had an influencing effect on the holding of the court.? 

There is another statement made by the Wisconsin court which 
is used to support its decision. That statement is to the effect that 





** Beet Growers Sugar Co. v. Columbia Trust Co., 3 F. (2d) 755 (C.C.A. 9th, 
1925). 

* Blair v. Ill. Steel Co., 159 Ill. 350, 42 N.E. 895, 31 L.R.A. 269 (1896). 

* American Mine Equipment Co. v. Ill. Coal Corp., 31 F. (2d) 507 (C.C.A. 
7th, 1929). 

*™In asking for a decree ordering sale without redemption rights, the bill in 
the American Mine case stressed the fact that it would cost $17,000 a month 
to properly care for the property if the mine were not operated and that the 
receiver would be unable to borrow sufficient funds to care for the property for 
the fifteen month redemption period. The receiver had found that he could not 
borrow money, even on receiver’s certificates, because of the unsatisfactory status 
of the corporation and he had stated further that it was impossible for him to 
operate the mine at a profit. 
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since one chapter of the statutes applies to sales on execution and 
another chapter applies to sales under a receiver and since the legis- 
lature inserted the redemption statute in the former chapter only, 
it is evident that the legislature did not intend the redemption statute 
to apply to the latter type of sales. Such reasoning seems to be a 
logical interpretation of the legislative intent as to the equity of 
redemption statute and forms a sound basis for the decision of the 
court. The decision on this issue would have been more satisfactory 
had the court placed all its emphasis on this intent of the legislature 
and ignored its argument as to the existence of a material distinc- 
tion between the two types of sales, especially since the court did 
not discuss the cases cited in support of the latter argument and 
totally ignored the Locey decision and related cases which seem to 
refute the “material distinction” argument. 
Aucust G. EcKHARDT 


SaLes—Buyer’s Ricuts To Return or ILteGAL Taxes— 
Ph. Orth Co. v. New Richmond Roller Mills Co.’ was an action by a 
jobber of bakers’ supplies against a processor of wheat, for ihe 
amount of processing taxes allegedly paid by the jobber to the pro- 
cessor as a result of the provisions of the Federal Agricultural Ad- 
justment Act, which had subsequently been held unconstitutional. 
The supreme court affirmed an order sustaining demurrers to the 
causes of action, on the ground that the pleadings did not state facts 
sufficient to constitute a cause of action. The court stated the general 
rule that the buyer must show either an express agreement by the 
seller to repay the amount of such taxes in the event that the law 
is declared unconstitutional, or else circumstances from which can 
be implied a promise to repay the amount of such taxes in the event 
of the invalidation of the tax law. Also that where the contract price 
of the commodities purchased is a single composite price to be paid 
for the commodities at all events and includes the amount of the 
taxes along with all the other costs of manufacturing which enter 
into such price, then no promise to repay such tax in the event of 
the invalidity of the tax law can be implied. The jobber’s pleadings 
were insufficient in that no express contract to repay the tax in the 
event that the law was declared unconstitutional was alleged. The 
action on the implied promise arising from an unjust enrichment 
was improperly pleaded in that it was not alleged that the tax was 





*287 N.W. 713 (Wis. 1939). 
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itemized separately in the invoices; nor that the jobber bore the 
burden of the tax, rather than shifting the burden to his vendees; 
nor that the tax was refunded to the processor by the government. 
The demurrer to the allegation that the jobber paid said processing 
taxes to the processor in trust for the purpose of putting the proces- 
sor in funds with which to pay to the government such processing 
taxes was properly sustained because there was no appropriate alle- 
gation which would give rise to an express trust, nor did the facts 
support a constructive trust. 


Quasi-ConTract For Unjust ENRICHMENT 


The courts have held that to recover from the seller the amount 
of illegal taxes shifted to the buyer, the buyer in an action for un- 
just enrichment must prove: (1) that the taxes were separately 
itemized, rather than being part of a composite price, (2) that the 
buyer bore the burden of the tax, and (3) that the seller had re- 
ceived a refund of the illegal tax from the government. 


1. Separate Itemization or Absorption 


When the tax is absorbed or buried in the price by including it 
as part of the total or composite price, rather than added to the 
price as a separate and distinct item thereof, the buyer may not 
secure reimbursement when the seller receives a refund.? The proces- 
sing tax is like any other cost of production, such as rent, cost of 
raw materials, tariffs, etc., which may decrease without giving rise to 
quasi-contractual liabilities in favor of those who bought under the 





*Heckman & Co. v. I. S. Dawes & Son Co., 12 F. (2d) 154 (App. D.C. 
1926); Hodgman Rubber Co. v. Dumaine, 93 F. (2d) 165 (C.C.A. 1st, 1937); 
O’Connor-Bills v. Washburn Crosby Co., 20 F. Supp. 460 (W.D. Mo. 1937); 
Johnson v. Scott County Milling Co., 21 F. Supp. 847 (E.D. Mo. 1937); G. S. 
Johnson Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 934 (1938); Zins- 
master Baking Co. v. Commander Milling Co., 200 Minn. 128, 273 N.W. 673 
(1937) ; Kastner v. Duffy-Mott Co., 125 Misc. 886, 213 N.Y. Supp. 128 (Sup. Ct. 
1925); Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. Supp. 105 (N.Y. City 
Cts. 1936); Planters Nut & Chocolate Co. v. Brown-Murray Co., 128 Pa. Super. 
239, 193 Atl. 381 (1937); Bondurant, The Windfall Tax and Processing Tax 
Refund Provisions of the Revenue Act of 1936 (1939) 37 Mich. L. Rev. 357, 
360; Johnson, A.A.A. Refunds: A Study in Tax Incidence (1937) 37 Col. L. 
Rev. 910, 911; Note (1938) 115 A.L.R. 667, 668. 

In the following cases, the tax was itemized: Security Stores v. Colorado 
Milling and Elevator Co., 102 Colo. 471, 79 P. (2d) 371 (1938); Solomon To- 
bacco Co. v. Cohen, 184 N.Y. 308, 77 N.E. 257 (1906); Friend v. Rosenwald, 
124 App. Div. 226, 108 N.Y. Supp. 701 (1st Dep’t 1908); Wayne County Pro- 
duce Co. v. Duffy-Mott Co., 244 N.Y. 351, 155 N.E. 669 (1927); cf. Coppock 
v. J. C. Nichols Inv. Co., 146 Kan. 372, 69 P. (2d) 701 (1937). 
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original costs of production.* The contract price is a single composite 
price to be paid at all events.* Separate itemization gives rise to 
the theory that the buyer supplies the seller with funds just suffi- 
cient to pay the tax.® However, the cases do not use the terminology 
of a trust relationship in this respect. 

Discussion of the justice of this rule has resulted in controversy 
as to whether it is grounded upon considerations of a shifting of 
the tax, resulting in unjust enrichment. One author has said that the 
court assumes that a tax on the process of manufacturing can not 
be passed on, since it is assessed upon an activity in which the buyer 
can have no part, and becomes absorbed in the general price paid 
by him for articles; but if the tax is separately itemized, the courts 
consider the tax to have been shifted to him.® This thought was prob- 
ably stimulated by the numerous cases which say that the processing 
tax can not be said to have been “passed on” to the purchaser, but is 
laid and remains on the manufacturer.’ These cases go on to say 
that the purchaser only pays the seller more because of the seller’s 
obligation to pay the tax, an added cost of production.* This recog- 





* Acme-Evans Co. v. Smith, 13 F. Supp. 356 (S.D. Ind. 1936) ; Golding Bros. 
Co., Inc. v. Dumaine, 93 F. (2d) 162 (C.C.A. Ist, 1937), 115 A.L.R. 667 (1938) ; 
Texas Co. v. Harold, 228 Ala. 350, 153 So. 442 (1933), 92 A.L.R. 530 (1934); 
Cupples Co., Mfrs. v. Mooney, 25 S.W. (2d) 125 (Mo. App. 1930); Bondurant, 
supra note 2, at 360; Note (1937) 50 Harv. L. Rev. 477, 478n; Note (1938) 
115 A.L.R. 667, 669. 

*Golding Bros. Co., Inc. v. Dumaine, 93 F. (2d) 162 (C.C.A. Ist, 1937), 
115 A.L.R. 667 (1938); Johnson v. Igleheart Bros., 95 F. (2d) 4 (C.C.A. 7th, 
1938); Texas Co. v. Harold, 228 Ala. 350, 153 So. 442 (1933), 92 A.L.R. 530 
(1934) ; Kastner v. Duffy-Mott Co., 125 Misc. 886, 213 N.Y. Supp. 128 (Sup. Ct. 
1925); Wayne County Produce Co. v. Duffy-Mott Co., 244 N.Y. 351, 155 N.E. 
669 (1927); Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. Supp. 105 
(N.Y. City Cts. 1936); Lucas v. Panos. 190 Wash. 402, 68 P. (2d) 617 (1937). 

*Casey Jones v. Texas Textile Mills, 87 F. (2d) 454 (C.C.A. 5th, 1937); 
G. S. Johnson Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 934 
(1938) ; Wayne County Produce Co. v. Duffy-Mott Co., 244 N.Y. 351, 155 N.E. 
669 (1927); Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. Supp. 105 (N.Y. 
City Cts. 1936). 

* Bondurant, supra note 2, at 370. 

* Lash’s Products Co. v. U.S., 278 U.S. 175, 49 Sup. Ct. 100 (1928) ; Heckman 
& Co. v. I. S. Dawes & Son Co., 12 F. (2d) 154 (App. D.C. 1926); Shearer v. 
Commissioner of Int. Rev., 48 F. (2d) 552 (C.C.A. 2nd, 1931); Johnson v. Igle- 
heart Bros., 95 F. (2d) 4 (C.C.A. 7th, 1938); Cohen v. Swift & Co., 95 F. (2d) 
131 (C.C.A. 7th, 1938); Texas Co. v. Harold, 228 Ala. 350, 153 So. 442 (1933), 
92 A.L.R. 530 (1934); Kastner v. Duffy-Mott Co., 125 Misc. 886, 213 N.Y. Supp. 
128 (Sup. Ct. 1925); Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. Supp. 
105 (N.Y. City Cts. 1936); Lucas v. Panos, 190 Wash. 402, 68 P. (2d) 617 
(1937). 

*Lash’s Products Co. v. U.S., 278 U.S. 175, 49 Sup. Ct. 100 (1928); Heck- 
man & Co. v. I. S. Dawes & Son Co., 12 F. (2d) 154 (App. D.C. 1926); Acme- 
Evans Co. v. Smith, 13 F. Supp. 356 (S.D. Ind. 1936); Texas Co. v. Harold, 
228 Ala. 350, 153 So. 442 (1933), 92 A.L.R. 530 (1934); Kastner v. Duffy-Mott 
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nition that the price is greater because of the tax demonstrates that 
the courts were speaking of impact of taxation rather than incidence, 
and were not denying the shifting of the burden.® The rule does not 
seem to rest upon considerations of the ultimate burden of the tax, 
for recovery is precluded when there are stipulations in the contract 
that the price includes any processing tax. Although such a stipula- 
tion does not necessarily mean that the seller has passed on the whole 
of the tax, there are times when the remainder of the contract 
shows that the parties intended the whole of the tax to be included 
in the price, and thus shifted to the buyer, but still there is no re- 
covery because as a matter of mechanics, the tax was not separately 
itemized.!° The statement of the rule in many cases includes the 
words “though the annulment of the tax may increase the profit 
to the seller”.11 This disregard of the quasi-contractual aspects in 
the formulation of the rule has been thoroughly criticised on the 
following grounds: it makes the whole question turn upon the 
particular phraseology of the contract and the method used by the 
seller to pass on the tax.’ It is a distinction founded upon artificially 
narrow and formal conceptions of contract law, disregarding the 
quasi-contractual obligation.* The Supreme Court has given a pe- 
culiarly artificial legal twist to economic notions of the shifting of 
taxation.’* It is illogical and economically unsound, based in part 
upon a misconception of United States v. Jefferson Electric Mfg. 
Co.)* It gives a cramped and unrealistic meaning to the concept of 
unjust enrichment antithetical to the equitable principle upon which 
it has been formulated.’® The courts have spoken in vague general- 
ities befitting medieval economists.’7 The practical difficulty of prov- 
ing the amount of the tax shifted to the purchaser, in the absence 





Co., 125 Misc. 886, 213 N.Y. Supp. 128 (Sup. Ct. 1925); Christopher v. Hoger 
& Co., 160 Misc. 21, 289 N.Y. Supp. 105 (N.Y. City Cts. 1936). 

*Bondurant, supra note 2, at 359; Johnson, surpa note 2, at 910. 

*Note (1938) 115 A.L.R. 667, 672. 

“Golding Bros. Co., Inc., v. Dumaine, 93 F. (2d) 162 (C.C.A. 1st, 1937), 
115 A.L.R. 667 (1938) ; Wayne County Produce Co. v. Duffy-Mott Co., 244 N.Y. 
351, 155 N.E. 669 (1927); Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. 
Supp. 105 (N.Y. City Cts. 1936). 

* Note (1938) 115 A.L.R. 667, 672. 

* Note (1937) 50 Harv. L. Rev. 477, 478 and note. 

“Id. at 480. 

*Note (1937) 5 U. of Chi. L. Rev. 152, 153. The case mentioned appears 
at 291 U.S. 386, 54 Sup. Ct. 443 (1933). 

** Bondurant, supra note 2, at 360. 
* Johnson, supra note 2, at 910. 
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of such an itemization, probably gave rise to the rule, in the face of 
criticism branding it as economically unsound and unjust. 


2. The Purchaser (Plaintiff) Must Have Borne the Burden of the 

Tax 

The buyer may not recover a refund from the seller, unless he 
shows that he has not himself passed on the tax to his customers, 
or if passed on, he has refunded such tax to his customers.’* Other- 
wise the buyer has not been harmed in any way by the tax, and would 
be unjustly enriched himself if he collected the amount of the tax 
both from his customers and from the seller. This fact is difficult to 
prove because the courts generally assume that the buyer will take 
account of the total cost of the goods obtained from the processor 
in setting the price at which he will sell to his customers.’® This 
assumption makes it more difficult and more necessary that the 
plaintiff prove that he has borne the burden of the tax before he 
can recover from the processor. 


3. The Seller Must Have Received His Refund 

The seller could not possibly be unjustly enriched, unless he had 
received the refund of the tax. Until that sum is in the seller’s hands, 
the buyer has no cause of action.” In this connection, it may be 
well to summarize the procedure by which the seller may recover 
the tax from the government as outlined by federal statute. The most 
successful method used by processors in recovering the taxes paid 
was to have the court order the sums impounded until the constitu- 
tionality of the statute was passed upon. After the A.A.A. was de- 
clared unconstitutional, those impounded sums were returned to the 
processors. However, if the tax had been unconditionally paid to 
the government, the processor must proceed along the lines specified 
in Title VII of the Revenue Act of 1936. The processor must prove, 





* Johnson v. Scott County Milling Co., 21 F. Supp. 847 (E.D. Mo. 1937); 
Texas Co. v. Harold, 228 Ala. 350, 153 So. 442 (1933), 92 A.L.R. 530 (1934); 
G. S. Johnson Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 934 (1938); 
Zinsmaster Baking Co. v. Commander Milling Co., 200 Minn. 128, 273 N.W. 
673 (1937); Tager v. Wool Ray Products Corp., 160 Misc. 19, 289 N.Y. Supp. 
541 (N.Y. City Cts. 1936); Note (1938) 115 A.L.R. 667, 672. 

* Johnson v. Igleheart Bros., 95 F. (2d) 4 (C.C.A. 7th, 1938); Zinsmaster 
Baking Co. v. Commander Milling Co., 200 Minn. 128, 273 N.W. 673 (1937); 
Tager v. Wool Ray Products Corp., 160 Misc. 19, 289 N.Y. Supp. 541 (N.Y. City 
Cts. 1936). 

* Hodgman Rubber Co. v. Dumaine, 93 F. (2d) 165 (C.C.A. 1st, 1937); 
Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y. Supp. 105 (N.Y. City Cts. 
1936) ; Note (1938) 115 A.L.R. 667, 673. 
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in order to recover, that (1) he bore the burden of the tax, or (2) 
that the burden was shifted to his vendees who bore the burden, and 
that the processor reimbursed the vendees, or (3) that the vendees 
shifted the burden to their customers, that the vendees reimbursed 
the customers, and that the processor reimbursed the vendees.*! 
Thus no refunds are allowed by the government unless the claimant 
has suffered an actual loss as a result of the tax. 


Express CONTRACT 

Refunds are granted to the buyer when the seller expressly con- 
tracts (1) to restore any sums recovered by him in case the tax 
should prove to be unconstitutional, or (2) to refund unconditionally 
when the statute is declared to be unconstitutional, without reference 
to the processor’s recovery from the government.?? 

An “up and down” clause in the original contract of sale, pro- 
viding for changes of price as to the executory parts of the contract 
in case of increases or decreases in the processing tax, is not to be 
extended by construction to include the right to recover an illegal tax ; 
and excludes the possibility of an implied contract of a different 
nature.22 A contractual protection against certain express contin- 
gencies excludes such protection against other contingencies which 
was not purchased under the contract.** 

GENERAL REPUDIATION OF TRUST THEORY 


The trust theory advanced in the instant case by the buyer has 
been generally repudiated with little comment.” However, it is recog- 





™49 Stat. 1747, 7 U.S.C.A. §644 (Supp. 1939). 

™Casey Jones v. Texas Textile Mills, 87 F. (2d) 454 (C.C.A. Sth, 1937); 
Security Stores v. Colorado Milling and Elevator Co., 102 Colo. 471, 79 P. 
(2d) 371 (1938); In re Engelmeyer Baking Corp., 251 App. Div. 738, 296 N.Y. 
Supp. 76 (2d Dep’t 1937); Bondurant, supra note 2, at 359-360. 

* Golding Bros. Co., Inc. v. Dumaine, 93 F. (2d) 162 (C.C.A. Ist, 1937), 
115 A.L.R. 667 (1938); Hodgman Rubber Co. v. Dumaine, 93 F. (2d) 165 
(C.C.A. 1st, 1937); O’Connor-Bills v. Washburn Crosby Co., 20 F. Supp. 460 
(W.D. Mo. 1937); Johnson v. Scott County Milling Co., 21 F. Supp. 847 (E.D. 
Mo. 1937); G.S. Johnson Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 
934 (1938); Moore v. Des Arts, 1 N.Y. 359 (1848); Fireproof Products Co. v. 
Amerlux Steel Products Corp., 160 Misc. 879, 290 N.Y. Supp. 995 (N.Y. City Cts. 
1936); Note (1938) 115 A.L.R. 667, 674; cf. Solomon Tobacco Co. v. Cohen, 
184 N.Y. 308, 77 N.E. 257 (1906); Kerber Straw Hat Corp. v. Lincoln, 239 
App. Div. 727, 268 N.Y. Supp. 745 (1st Dep’t (1934), affirmed 266 N.Y. 410, 195 
N.E. 130 (1934). 

™ Johnson v. Igleheart Bros., 95 F. (2d) 4 (C.C.A. 7th, 1938); G. S. Johnson 
Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 934 (1938); Moore v. 
Des Arts, 1 N.Y. 359 (1848). 

*O’Connor-Bills v. Washburn Crosby Co., 20 F. Supp. 460 (W.D. Mo. 
1937) ; Cohen v. Swift & Co., 95 F. (2d) 131 (C.C.A. 7th, 1938); G.S. Johnson 
Co. v. N. Sauer Milling Co., 148 Kan. 861, 84 P. (2d) 934 (1938). 
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nized in two New York cases.*® One author has said that New York 
is the only jurisdiction in which the theory has not been disap- 
proved.?? 


SUMMARY OF THE Buyer’s RIGHTs AGAINST THE PROCESSOR 


As a matter of express contract: Recovery through the courts is 
simplest and quickest when there is an express unconditional stipu- 
lation in the sales contract that the processor will refund the amount 
of the tax upon such tax being declared unconstitutional. When the 
stipulation is not so unconditional, but promises to restore any sums 
recovered by the processor from the government after the unconsti- 
tutionality decision, there are two situations: if the tax had been 
impounded awaiting the result of the court on the constitutionality 
issue, it would be immediately refunded to the processor, and he in 
turn would be expressly obligated to repay the buyer. But if not 
impounded, litigation of the type here under consideration would 
not arise. In such a case, the processor would have to repay the 
buyer before he could recover from the government, and the buyer 
would receive his due without litigation. The third problem to arise 
relative to an express contract is the case of the “up and down” 
clause. Then the buyer has no chance of recovery. This contract 
determines the limits of the express contractual liability, confining 
such to increases and decreases in the tax, and also precludes any 
recovery on a quasi or implied contract. 

As a matter of unjust enrichment: Before the buyer can recover 
the amount of the shifted tax, the processor must have received his 
refund from the government. Again, if the sum had been impounded, 
it is immediately turned over to the processor, and an appropriate 
situation for an unjust enrichment arises. But if the tax was not 
impounded, the processor would have to refund to the buyer before 
he could recover from the government, so there is no need for an 
unjust enrichment action. Assuming the tax to be impounded and 
returned to the processor, the buyer has no chance to recover unless 
the tax had been separately itemized on the invoices. If that situa- 
tion is in his favor, the buyer still must prove that he bore the bur- 
den of the tax, without shifting it. Unusually weighty evidence 
would be necessary to show that the tax was not considered in the 





*Van Antwerp v. State, 218 N.Y. 422, 113 N.E. 497 (1916); Kerber Straw 
Hat Corp. v. Lincoln, 239 App. Div. 727, 268 N. Y. Supp. 745 (1st Dep’t 1934), 
affirmed 266 N.Y. 410, 195 N.E. 130 (1934). 

* Bondurant, supra note 2, at 360n. 
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selection of the price to the buyer’s customers. If that could not be 
done, what virtue would there be in refunding such shifted tax to 
the customers, and in turn recovering it from the processor ?—there 
would be no net gain. 

Thus the buyer’s remedies against the processor seem to be con- 
fined to the express unconditional contract, the express conditional 
contract where the tax had been impounded, and the implied contract 
arising when the tax had been impounded, the processor reimbursed, 
the tax separately itemized in the invoices, and the burden borne by 
the buyer. Why this apparent reluctance of the courts to allow the 
recovery of invalid taxes? Probably it is justified as a practical 
matter. If the wholesale buyer may recover, there seems to be no 
logical reason why the retail buyer from him, and finally the indi- 
vidual customer, should not recoup their share of such refunded 
taxes. This raises administrative problems of allocation so intricate 
that the courts are justified in making difficult and unusual a recov- 
ery by a vendee of the processor, though such vendee may have borne 
the burden of the tax, in the absence of specific contract provisions 
stipulating therefor.”* 

WILLIAM SAUER 


VENUE—AUTOMOBILE ACCIDENTS—POSITION OF THE INSURER. 
State v. Leicht' was an original mandamus proceeding to compel a 
change of venue. The action in which the change was sought was 
for injuries sustained by the plaintiff in an automobile accident due 
to the insured’s negligence. The plaintiff sued the insurance carrier 
only, without joining the insured as a defendant. After time for 
change of venue had expired under Section 261.03, the insurer moved 
to interplead the insured as a defendant without asserting any claim 
against him. The trial court granted the motion on the condition that 
the trial would not be delayed. After service of an amended summons 
and complaint upon the insured, which asked no relief against him, 
both defendants moved for change of venue to the county where the 
insured resided. The trial court denied the motion and the supreme 
court refused to mandamus on the ground that a purely nominal party 
with no interest in the action is not a “defendant” within Section 
261.03 and may not obtain a change of venue under that statute. 








* Note (1938) 36 Mich. L. Rev. 1220, 1223. 
*285 N.W. 335 (Wis. 1939). 
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The case seems rightly decided, especially since the insured should 
not have been admitted as a defendant in the first place. Under Sec- 
tion 260.11 only a person who has an interest in the controversy 
adverse to the plaintiff or who is a necessary party to a complete de- 
termination of the questions involved therein may be joined as a de- 
fendant. Since neither the plaintiff nor the insurer made any claims 
against the insured the latter was improperly joined. The court did 
not discuss this question at all. 

The case, however, suggests a corollary question not necessary to 
the decision in the instant case, but of practical importance to the 
bar, viz: 

What is the proper venue for an action brought by a person in- 
jured in an automobile accident against the insurer alone? 

Subsection (5) of Section 261.01 provides that the proper place 
of trial is: 

“Of an action against an insurance company to recover on a 


policy of insurance, the county in which the defendant has its 
principal office or in which the plaintiff resides.” 


Subsection (11): 


“Of an action growing out of the negligent operation of a 
motor vehicle, the county in which the cause of action arose or 
where the defendant resides.” 


Which should govern? 

The development of this action against the automobile liability 
insurer seems to indicate that subsection (5) is applicable. Statutory 
changes in recent years show that the legislature has been endeavor- 
ing to find means to make the proceeds of the policy available to the 
injured person directly.? Legislative enactments directed toward this 
end denied release of the insurer from liability in case of insolvency 
of the insured,* permitted joinder of insurer and insured in one 
action,* limited the exclusion of the insurer’s liability in coverage 
clauses,® and precluded the insurer from withholding payment until 
the insured had actually discharged his liability under a judgment, the 
so called no action clause.® 





? Segall v. Ohio Casualty Co., 224 Wis. 379, 272 N.W. 665 (1937). 
* Wis. Stats. (1937) §204.30. 

*Wis. Stat. (1937) §260.11 (2). 

* Wis. Stats. (1937) §204.34. 
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It seems to be well settled that the last mentioned statute’ makes 
the insurer directly liable to the injured person.* Some of the de- 
cisions, especially the older ones, take the view that the right of 
the injured person against the insurer is of a remedial nature,® 
whereas others look upon it as of a substantive nature.1° From the 
placement of Section 85.93 among provisions dealing with the law 
of the road and in view of the fact that the procedural aspects of 
this action are extensively dealt with in Section 260.11," it would 





* Wis. Stats. (1925) §85.25. 

™§85.93 as amended and renumbered by laws of 1929 reads: “Any bond or 
policy of insurance covering liability to others by reason of tne operation of 
a motor vehicle shall be deemed and construed to contain the following condi- 
tions: That the insurer shall be liable to the persons entitled to recover for 
the death of any person, or for injury to person or property, irrespective of 
whether such liability be in praesenti or contingent and to become fixed or cer- 
tain by final judgment against the insured, when caused by the negligent opera- 
tion, maintenance, use or defective construction of the vehicle described therein, 
such liability not to exceed the amount named in said bond or policy.” 

* Elliott v. Indemnity Ins. Co., 201 Wis. 445, 230 N.W. 87 (1930); Berg- 
stein v. Popkin, 202 Wis. 625, 283 N.W. 572 (1930); Heinzen v. Underwriters 
Casualty Co., 208 Wis. 512, 243 N.W. 448 (1932); Oertel v. Fidelity & Casualty 
Co., 214 Wis. 68, 251 N.W. 465 (1934). 

*Fanslau v. Fed. Mutual Ins. Co., 194 Wis. 8, 215 N.W. 431 (1927); Bro 
v. Standard Accident Ins. Co., 194 Wis. 293, 215 N.W. 431 (1927); Stransky 
v. Konsek, 199 Wis. 59, 225 N.W. 401 (1929); Bachhuber v. Borsalis, 200 Wis. 
574, 229 N.W. 117 (1930); Stone v. Inter-State Exchange, 200 Wis. 585, 229 
N.W. 26 (1930). See also Martin v. Zurich Gen’! Acc. & Liability Ins. Co., 84 
F. (2d) 6, (C.C.A. Ist, 1936), cert. denied, 299 U.S. 579 (1936); McArthur v. 
Maryland Casualty Co.. 186 So. 305 (Miss. 1939) overruling Burkett v. Globe 
Indemnity Co., 181 So. 316 (Miss. 1939). 

* Employers Ins. Co. of Alabama v. Johnston, 139 So. 58 (Ala. 1939); 
Malmgren v. Southwestern Auto Ins. Co., 201 Cal. 29, 255 Pac. 512 (1927); 
Metropolitan Casualty Ins. Co. of New York v. Bowdon, 181 La. 295, 162 So. 
724 (1935); Kertson v. Johnson, 185 Minn. 591, 242 N.W. 329 (1932); Luft v. 
Factory Mutual Liability Ins. Co., 51 R.I. 452, 155 Atl. 526 (1931). 

*“Tn any action for damages caused by the negligent operation ... of a 
motor vehicle, any insurer of motor vehicles, which has an interest in the out- 
come of such controversy adverse to the plaintiff ... or which by its policy of 
insurance assumes or reserves the right to control the prosecution, defense or 
settlement of the claim or action of the plaintiff ..., or which by its policy 
agrees to prosecute or defend the action brought by the plaintiff, . . . is by this 
section made a proper party defendant in any action brought by plaintiff on 
account of any claim against the insured. 

(2) When any insurer shall be made a party defendant pursuant to this 
section and it shall appear at any time before or during the trial that there is 
or may be a cross-issue between the insurer and the insured or any issue between 
any other party and the insurer involving the question whether the insurer would 
be liable if judgment should be rendered against the insured, the court may, 
upon motion of any defendant in any such action, cause the person, who may 
be liable upon such cross-issue, to be made a party defendant to said action and 
all the issues involved in said controversy determined in the trial of said action. 
Nothing herein contained shall be construed as prohibiting the trial court from 
directing and conducting first a trial as to whether or not the insured is liable 
to the plaintiff ... and directing a separate trial on the issues involving the 
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seem that the legislature intended to give to the injured person an 
independent, direct, original action on the insurance contract and 
not a derivative action from the insured. This result seems to be 
in accord with the decision in Elliott v. Indemnity Insurance Co.?* In 
that case the court declared that with Section 85.93 embodied in every 
insurance policy “such a policy becomes a contract for the benefit 
of the injured person”.1* Under such a construction the insurance 
contract is from the outset a three party contract with all the rela- 
tions of privity between the promisor, the insurer and the beneficiary, 
the injured person.’* Being made a party to the contract from the 
beginning, the injured person has a right against the insurer which is 
based on the contract directly, a contract right for the enforcement 
of which the liability of the insured is a condition precedent to the 
liability of the insurer to the injured person.’® 

This situation differs from the one in London Guarantee & Acci- 
dent Co. v. Wisconsin Public Service Commission,'® a case of statu- 
tory subrogation, where the insurer had paid a claim of an injured 
employee under the Workmen’s Compensation Act and was by 
statute permitted to enforce the claim of the injured person against 
the tortfeasor who had caused the injury. The court held that the 
subrogated claim was tortious in nature and was barred by the 
statute of limitations which applied to personal representative actions 
tor wrongful death. The defendant in the London Guarantee case 
was liable for his tortious act; his liability was solely determined 
by his act, whereas in the case under consideration the liability of 
the insurer is based exclusively on the insurance contract. But for 
this contract he would not be liable at all.17 The insurer and insured 
in contracting for payment of any damages caused by the negligence 
of the insured could not make the insurer a tortfeasor; they could 
only contract for the insurer’s promise to pay the damages for which 
the insured would be liable. The insurer cannot be considered as 
being substituted for the insured either. 





question whether under its policy the insurer is liable for the payment in 
whole or in part of any judgment against the insured or the amount of such 
liability.” 

201 Wis. 445, 230 N.W. 87 (1930). 

8 Id., at 447, 230 N.W. at 89. 

“Tweedale v. Tweedale, 116 Wis. 517, 93 N.W. 440 (1903); Page, Power 
to Alter Third Party Contracts, (1937) 12 Wis. L. Rev. 141, 152. 

** Great American Indemnity Co. v. Vickers, 183 Ga. 233, 188 S.E. 24 (1936). 

** 228 Wis. 441, 279 N.W. 645 (1938). 
™ Hunt v. Dollar, 224 Wis. 48, 271 N.W. 405 (1937). 
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It seems therefore that the right of the injured person against the 
insurer is of a contractual nature; the action brought against the 
insurer is, however, subject to the terms and conditions of the policy 
which is the logical result in view of the fact that the right was 
created by the insurance contract. 


There seems to be some confusion in the courts’ decisions as to 
the tortious element in this action and some cases turn on the point 
that the action is one for injuries received from a tortious act, that, 
therefore, the cause of action is one in tort, even when brought 
against the insurer alone, and cannot at the same time be considered 
as one in contract.’* But cause of action has nothing to do with 
joinder of party defendants. When the insurer and insured are 
sued in one action by the injured person actually two different actions 
are combined, namely (1) the action of the injured person against 
the insured, a tort action, and (2) the action of the insured against 
the insurer on the insurance policy, a contract action, the insurer 
not being liable to the injured person directly. Under the third party 
beneficiary theory, however, both defendants are directly liable to 
the injured person though on different grounds: the insured on tort 
liability principles, the insurer on the policy. How the fact that the 
action may be brought against the insurer alone can change the 
nature of the action against the insurer which was and remains one 
in contract cannot be seen. 

The confusion is probably mostly due to the vagueness in the 
interpretation of the term “cause of action”. The Wisconsin courts 
follow the definition given in McArthur v. Moffet :'® 


‘. . . the ‘cause of action’ is made up of the facts necessary to be 
pleaded and proved in order to establish the defendant’s liability 
to the plaintiff... . (1) the facts which show the plaintiff’s 
right and (2) the facts which show the defendant’s violation of 
that right.”?° 


To recover from the insurer the injured plaintiff has to allege (1) 
the insured’s negligence and his own injury resulting therefrom, 
and (2) the insurer’s liability therefore under the insurance contract. 

The venue statutes are in accordance with the assumption that 
the cause of action consists of two parts for by Section 261.01 subsec- 
tion (6) an action against a corporation may be brought in the 





48 Reeves v. Globe Indemnity Co., 185 La. 42, 168 So. 488 (1936). 
* 143 Wis. 564, 570, 128 N.W. 445, 447 (1910). 
* Italics supplied. 
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county in which the cause of action arose or some part thereof.” 
No such distinction is made in subsection (5) and (11). In as much 
as part of the action against the insurer arose where the accident 
occurred, both subsections should be applicable unless for some reason 
one of them is a conclusive regulation of venue. 


No such interpretation seems to follow from the legislative his- 
tory of both subsections. Subsection (5) owes its enactment to 
the case of State ex rel. Northwestern Mutual Life Insurance Co. v. 
Circuit Court®* where an administrator of a deceased’s estate brought 
action against an insurance company on the decedent’s policy of life 
insurance at the administrator’s residence. The company’s motion for 
change of trial to its place of principal office was granted by the 
court because under the statute then in force the residence of the 
plaintiff was not a proper place of trial. Immediately after this de- 
cision the legislature enacted subsection (5) in order to afford 
persons suing on policies of insurance a more convenient forum, 
at the place of their residence,** the scope of the subsection being 
enlarged to actions on all kinds of policies. 

The creating of a new subsection (11) was suggested by a bill 
introduced to the legislature in 1925 referring to actions brought 
against corporations owning and operating motor busses.** An 
amendment to the bill enlarged the scope of the subsection to all 
actions growing out of the negligent operation of motor vehicles, 
permitting the action to be brought in the county where the cause 
of action arose, and was adopted. In 1929 subsection (11) was 
amended by adding the defendant’s residence as further proper place 
of trial,” this being in accordance with the general venue rules for 
actions of a transitory nature to which the tort actions belong. 

It is apparent that both subsections (5) and (11) were enacted 
for reasons of convenience of the litigants.2® Since in general only 
real estate actions enumerated in Sections 261.01 subsection (1) 
have by the express terms of Section 261.02 exclusive forums and 
the forums in the different subsections of Section 261.01 are brought 
together under one heading in order to facilitate their finding and 





* State ex rel. Webster Mfg. Co. v. Risjord, 201 Wis. 26, 229 N.W. 61 (1930). 

*™State ex rel. Northwestern M. L. Ins. Co. v. Circuit Court, 165 Wis. 387, 
162 N.W. 436 (1917). 

*State ex rel. Time Ins. Co. v. Superior Court, 176 Wis. 269, 186 N.W. 
748 (1922). 

™* Senate Bill No. 133, 1925 Session to Chapter 388. 

* Assembly Bill No. 37, 1929 Session to Chapter 42. 
* Cf. statement in State v. Leicht, 285 N.W. 335, 338 (Wis. 1939). 
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deemed to be on the same footing,?" and furthermore since the words 
of both subsections permit a broad interpretation to include the action 
against the insurer, it seems justifiable to give the injured person a 
choice between both subsections. This would avoid unnecessary delay 
by motion for change of venue which as a matter of right has to be 
granted to the defendant in cases where the plaintiff has brought 
his action at an improper place of trial.”® 

By applying subsection (5) the plaintiff is given the right to sue 
at his residence which might be of considerable value to him because 
the jury perhaps will consider his reputation as a careful driver and 
his standing in his own community in reaching its decision though 
such facts may not be legally admissible in evidence. If for some 
reason or other this place of trial would work a hardship on the in- 
surer he could still under Section 261.04*® move the court to exercise 
its discretion®® to change the place of trial. 

KaTE WALLACH 





* Revisor’s note, 1878, to $261.01. 

*See Wis. Stats. (1937) §261.03. See also Maher v. The Davis & Starr 
Lumber Co., 86 Wis. 530, 57 N.W. 357 (1893); State ex rel. Bobroff v. Braun, 
209 Wis. 483, 245 N.W. 196 (1932). 

* Wis. Stats. (1937) §261.04 Change of venue by court. 

“The court or the presiding judge thereof may change the place of trial 
in the following cases: 

(1) When there is reason to believe that an impartial trial cannot be had 
in the designated county and when so changed it shall be to a county in which 
the cause complained of does not exist. 

(2) When the convenience of witnesses and the ends of justice would be pro- 
moted. 

(3) When the parties or their attorneys shall stipulate in writing to change 
the place of trial; and, in this case, the order may be by a judge.” 

* Postel v. Weinhagen, 86 Wis. 302, 56 N.W. 913 (1893). 
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THE ADVOCATE IN COURTS OF REVIEW 
GeorceE I. Haicut 


Probably the highest intellectual power that the advocate may 
acquire is that of clear quick statement. Such power is not wholly 
congenital. It comes from many sources. It is a product of pains- 
taking, of straight thinking, of inteliigent practice, of experience, 
and of everlasting trying. It is a child ef good judgment and of 
common sense. It is aided by broad reading. What an example of the 
simple presentation of facts is found in Chapters 1, 2 and 42 of the 
Book of Job! What direct narrative is found in the prison-born 
Pilgrim’s Progress! How clear is the style of some of the Norse 
Sagas! What richness of imagery inheres in Shakespeare’s plays! 
What directness of approach is evident in the good newspaper edi- 
torial! This power of clear quick statement, together with honesty, 
both moral and intellectual, and a knowledge of the record to be 
examined, are the outstanding qualifications for the advocate who 
appears in a court of review. 

Nothing will here be said of the making of the good record 
in the nisi prius court, or of its preparation for the court of review, 
though the obvious importance of the intelligent conduct of a cause 
on its initial trial or hearing cannot be over emphasized. We shall 
here begin with the printed record as it is filed in the reviewing 
court, and consider the writing of briefs and oral argument therein. 
The first preparation is to read again the rules of the particular re- 
viewing court respecting briefs and oral argument. In brief writing 
it is a wise habit to pretend never to remember court rules or 
statutes. 

Every brief writer develops his peculiar method. For him, his 
own is usually best. The first step is to read the record. It should 
be the first step whether the record is novel to the brief writer, or if 
he is familiar with it through appearance in the cause below. This 
should be done to resolve (even though initially it be only glimmer- 
ingly) the truly determining issues on review. These issues some- 
times are—and frequently are not—those which were the deter- 
mining ones in the court below. The failure to appreciate this dis- 
tinction sometimes results in out-of-place jury arguments in the 
reviewing court. 
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After this record study, and tentative settling on the presentable 
issues, the available briefs and arguments in the court below should 
be examined for their suggestions. If one is counsel for appellee, or 
defendant in error, the brief of appellant, or plaintiff in error, should 
be then carefully read. Then comes the writing of the brief. There 
are some fine lawyers who in this undertaking dictate voluminously 
all of their thoughts. The result is a document of large proportions. 
This they delete, summarize, condense, refine, alter and amend by 
revision and insert, until finally an excellent brief is evolved. Those 
who work best in this manner should do so. Perhaps an easier 
method, after one has acquired sufficient familiarity with the rec- 
ord, and has followed it with a period of thinking through while on 
morning walks or riding on trains, or attending a boring play, is to 
set aside a period of no interruptions to produce, in one session, a 
rough initial draft. This can best be done by taking only a block of 
paper, leaving behind the record, prior briefs, law books, memo- 
randa and all else, and, from memory, writing longhand the state- 
ment of facts, the statement of the issues, the points of law relied 
on, and, in proper sequence, the main elements of the argument. In 
doing this, one will recall certain necessary things of specificity in 
the pleadings, in the exhibits, in the evidence, or in decided cases 
which may be noted. When this is done, the manuscript is roomily 
typewritten and is ready for the second step, which may be taken by 
the writer or by an assistant. The brief is filled out, its errors cor- 
rected, better quotations and summaries are inserted, what has been 
overlooked is added, the list of authorities is checked and improved 
—bringing them up to date—and all justifying references to the 
record are inserted. In most briefs too many authorities are cited. 
Frequently too little dependence is placed on the court’s knowledge of 
the law. Often on some points a single reminding authority is amply 
sufficient. When this work is done, the brief writer should carefully 
examine it with the present aid of all volumes of cases cited, the 
record, and any previous notes—such as he may have made in his 
readings. At this point sometimes it will be found necessary to make 
radical alterations, but usually the manuscript is then ready for the 
printer’s galley sheets. The galleys should be read, first, for cor- 
rection in substance, in arrangement, in emphasis, in brevity, in 
clarity, and in attractiveness. Then they should be separately read 
for the ordinary proof corrections of punctuation, etc., and finally 
ior verification of quotations, references and citations. Indices and 
lists of authorities should be prepared as the court rules may require. 
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Finally, whether or not the rules of court demand it, a table of 
contents should be provided. This is not a mere index. It is a clear 
point by point summary of all that is in the brief, and should be made 
by the brief writer himself. Its main function is to enable the court 
to obtain quickly and easily a view of the entire controversy, the 
steps of the argument, and, broadly, its underlying whys. Probably 
this is the most important single part of any brief in a court of re- 
view. The table of contents is an instrument for clarity. It is true 
that it sometimes reveals weaknesses as well as strengths. Emphasis 
and explanation are parts of the advocate’s art. Concealment is not. 
Unfairness is not. Half truth is not. Weakness, met or converted to 
strength, has few of the dangers of weakness that lurks and threat- 
ens. 


Sometimes the brief writer’s best efforts fail to give anywhere in 
his brief the quick broad view so helpful to understanding. In such 
case, particularly where there is much of unavoidable complication 
in the main argument, it is well to employ a short preface following 
the indices and the table of contents. ““The Greeks had a word for 
it”; it was “Prologue”—to show the “argument” of the play. 

In some courts the rules require inclusion in the brief of statutes 
or ordinances to be examined—as, for instance, upon a question of 
constitutionality. Even when the rules do not so require it is well to 
reprint such statutes or ordinances, or the pertinent parts thereof, in 
an appendix. A brief is designed to “aid” and convenience the court. 
It should so function. 

Advocates usually do not know how particular judges use briefs 
and records in their studies. Some judges may never look at the 
records save in the rare instances necessary to resolve disputes as 
to contents. Some may read the brief through in order. Some may 
read all briefs at once, matching them point by point. Some may 
read them thus, turning only to those points which the oral argu- 
ment impressed as determinative. And so on. Moreover, the same 
judges may study briefs and records differently in different cases, 
depending on their nature. Indeed, the method of study may be de- 
termined by the interest developed. Because of such considerations 
as these, briefs should be prepared to meet helpfully any reasonable 
method of study, and on the postulate that they will be used if 
soundly usable. 

When representing an appellee, counsel should follow the order 
of appellant’s argument, if it reasonably can be followed, even where 
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court rules do not require it. If appellant’s brief is so badly done as to 
make for confusion, clarity can usually be evolyved—even in employ- 
ing appellant’s order of argument—by using prefacings, re-state- 
ments and a proper table of contents. Some causes are easy for the 
advocate to present and hard for the court to decide. Some are 
hard for the advocate to present and easy for the court to decide. 
However this may be, the best advocacy comes from those who, while 
never failing to represent their clients, are ever mindful that they 
are a highly valuable part of the machinery of the court, whose ob- 
jective is justice under the law. 

When the briefs are filed, the next undertaking is the oral argu- 
ment. The preparations for oral argument and the argument itself 
should be made with the purposes of oral argument definitely in view. 
Those purposes may be well summed up in three items. The first two 
must be accomplished ; the third is important at times, but always is 
of lesser consequence. These purposes are—(1) to interest the court 
in the cause; (2) to make the issues clear—or, better put, perhaps, 
to make the “yes” and “no” places plainly evident; and (3) to con- 
vince the court of the correctness of the advocate’s position. Of 
course, in a purely judicial sense the court is interested in any cause 
that comes before it ; but the real advocate makes the case attractive— 
he makes it live so that it may not be easily forgotten, and so that 
its great parts will stand out and not be overshadowed by its lesser 
ones. The best means to interest the court is to state the facts with 
clarity and conciseness. No court can maintain interest in a case un- 
less it can quickly grasp its essentials. It has often been said that 
if the facts are clearly stated, the correct principle of law will 
be easy to determine and to apply. To make the issues clear is utterly 
essential. This requires pains, conciseness and specificity. The court 
should know definitely what it must answer with a “yes” or a “no”. 
Any oral argument that accomplishes these two primary purposes is 
a successful one. If one’s cause is good and the brief well prepared, 
he need do no more. If the case and the circumstances permit it, of 
course, it is well to presently convince the court ; but many arguments 
are inadequately presented because the efforts in this regard bring 
neglect of the first two essential objectives. 

However familiar with a record one may take himself to be, it’ 
should always be reread in preparation for oral argument. When last 
looks are being taken, usually it is the record that offers the most of 
profit. Of course, one must know the case to argue it well; but knowl- 
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edge of the case is by no means a sufficient preparation. There is a 
technique for oral argument. Each advocate must develop his own 
technique. Matters of order and of emphasis are very important. In 
some respects, each case demands its own particular kind of treat- 
ment. In most of our courts of review, both state and federal, the 
time allotted for oral argument is short. This is not a handicap, but, in 
the main, is a help in clear and effective presentation. It demands 
and develops “compactness of expression”. A court of review re- 
quires speaking without emptiness or idleness; but there are times 
when a quick “richness of fancy” is illuminating. Preparation for 
oral argument requires attention to the hows of argument as well 
as to the whats. 

The order of the oral argument should not necessarily be that 
of the brief. Sometimes for the shorter presentation an order wholly 
different from that of the brief is desirable. This should be thought 
out. It is a job for rocking-chair contemplation. The matter of em- 
phasis is of real consequence. Sometimes every thought in an argu- 
ment should go to a single central point, like spokes go to the hub of 
a wheel. For instance, in a suit by a grantor to set aside a mortgage: 
the grantor was insane when he executed the mortgage; also, he was 
a minor; also, there was no consideration for the note which the 
mortgage secures. Sometimes each is a rung to a ladder that step by 
step goes from a conceded base to the determining place. For in- 
stance, in a suit to rescind a mortgage because of fraud: There was 
representation ; it was false; it was of a material fact; it was made 
with defendant’s knowledge of its falsity; it was made with intent 
that it be acted upon; the plaintiff was ignorant of its falsity; he 
had a right to rely upon it, and he did rely upon it to his detriment. 
These observations relate both to order and emphasis. 

It is well to make an outline of one’s points, even if it is never 
consulted in the actual argument. To observe the points on paper 
often brings suggestions that might otherwise remain dormant. Also, 
this aids in fixing sequences. The outline should be replete with es- 
sential references to the record and the briefs. They may possibly be 
useful. For instance, it often occurs that the most effective rebuttal 
argument is a quick reference to the record. It is not an exaggera- 
tion to observe that as much attention should be given to the form 
or the how of oral argument as to the substance or the what. The 
mechanism of oral argument is as worthy of careful consideration as 
is its substance. 
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Sometimes a plurality of counsel are permitted to argue on the 
same side. Occasionally, but not frequently, this is desirable. When 
it is done, the division of the available time should be agreed upon 
between the counsel. It is usually well to advise the court at the be- 
ginning what that division is, so that one counsel does not consume 
more than his allotted share of time. Seldom will a court fail to co- 
operate in this. 

Too many oral arguments are badly opened. Opening counsel 
should at once make clear who his client is: wnere he came from; 
how he arrived; what he has brought; what he wants; and, in a 
sentence, why. Thus: 


This is a patent case. It is here on appeal from the District 
Court for the Eastern District of Wisconsin. I represent the Ap- 
pellant, who was the plaintiff below. The patent relates to a mouse 
trap. The District Court found it void for lack of invention over 
the prior art, and entered a decree dismissing the plaintiff’s bill of 
complaint for want of equity. We here seek a reversal of that 
decree because the device is not anticipated and the defendants 
failed to show lack of invention by proof adequate to overcome 
the presumption of validity. 


Or thus: 


This is a criminal case. There is one count in the indictment. 
It charges burglary. The case was tried before a jury in the 
Circuit Court of Dane County. Judgment was entered on a ver- 
dict of guilty. On this appeal, we ask for a reversal because of 
errors in the admission of evidence, errors in the exclusion of 
evidence, and errors in the instructions given. 


Simple as this is, a failure to begin at the beginning often brings 
questions that a court should not be required to ask of counsel. 

Next, the court should be told generally what counsel intends 
to argue. There are, let us say, three points to be urged. They should 
be stated at once so that the court may know not only what the issues 
are, but what counsel’s position respecting them is to be. This simple 
expedient saves much loss of time. The court is not wondering if 
some point that the advocate plans to argue is to be later touched 
upon. It is known in advance that it will be covered—for instance, by 
point J/]., when counsel reaches it. 

If there are any weaknesses to be overcome, one should not be 
overtardy in bringing them forth. Confession and avoidance is often 
as good as a traverse. Either is better than attempts to hide or to 
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run. One should never discount his opponent’s ability or hope for 
an inattentive court. 

In the course of oral argument, the court may interpose ques- 
tions. These should be answered promptly and fairly. Almost always 
they are asked for purposes of understanding, of illumination and 
of clarity. Sometimes lawyers, in reply to a court, say—‘I will get 
to that later”. There are rare times when this is a fair proposal, but 
usually not. Generally the better way is to answer, and, if circum- 
stances require it, to briefly explain that a more complete exposition 
of the answer will be made in connection with a later outlined point. 
Most of the disturbing questions asked by courts emanate from 
counsel’s shortcomings in presentation. 

Good technique in a court of review embraces more than has 
thus far been suggested. The voice, the place, the furniture, and 
cther facts and conditions have bearing. One should speak so as to 
be heard comfortably. In a quiet room there is little problem except 
the avoidance of the shouting that freezes thought. In a noisy room 
there must be adjustments. But always pace, pitch and tone of voice 
are important. Most minds receiving a new matter can be easily tired. 
They function better if all effort can be centered on understanding 
without distractions. Therefore, one should know the acoustics of the 
particular courtroom. One should observe in advance the place of 
the lawyer’s reading desk in relation to the bench, and so address: the 
court that the advocate may know from observation if he is being 
followed. The good business man always provides easy chairs and 
cther devices to make his customers comfortable. Advocates have 
little control over such matters in a courtroom, and thus it is doubly 
important that they use their eyes and ears so that they may adjust 
themselves most advantageously to the surroundings. 

Exhibits are often helpful to avoid distraction and to make pres- 
entation easier. Charts are frequently useful in clarifying—particu- 
larly when important figures are involved, as, for instance, in an 
accounting case, or a public utility case involving rates. These charts 
should be prepared with care, having in mind ease of visibility at 
whatever distance from the bench in the particular courtroom. 

The arguing of cases in courts of review is not only an interesting 
intellectual exercise—it is a very human business. Whatever may be 
said of the mechanistic theory of the law, and the theory of free legal 
decision (both of which are too extreme for soundness), the fact 
is that judges take their experiences with them when they mount the 
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bench. This is as it should be, because those experiences are real aids 
and not impediments. The courts need and seek the help of the advo- 
cates who appear before them. That help can best be given by view- 
ing the judges as men, unchanged by their robes except in their dis- 
tinction and in their duties in weighing, considering, and deciding. 

A good advocate must be simple, direct, clear, interested and in- 
teresting. His fine qualities are merely the common ordinary ones. 
They should be thoughtfully and courageously used. The good advo- 
cate must represent his client. That is his undertaking. Such rep- 
resentation, however, never requires any prostitution of the advo- 
cate’s moral or intellectual powers. It does demand their best and 
most intelligent use. 


Respecting technique and form, Judge Cardozo once made the 
following observations :1 


. . - We are merely wasting our time, so many will inform us, 
if we bother about form when only substance is important. I 
suppose this might be true if any one could tell us where sub- 
stance ends and form begins. Philosophers have been trying for 
some thousands of years to draw the distinction between sub- 
stance and mere appearance in the world of matter. I doubt 
whether they succeed better when they attempt a like distinction 
in the world of thought. Form is not something added to sub- 
stance as a mere protuberant adornment. The two are fused into 
a unity. Not long ago I ran across a paragraph in the letters of 
Henry James in which he blurts out his impatience of these 
attempts to divide the indivisible. He is writing to Hugh Walpole, 
now a novelist of assured position, but then comparatively un- 
known. “Don’t let any one persuade you—there are plenty of 
ignorant and fatuous duffers to try to do it—that strenuous 
selection and comparison are not the very essence of art, and that 
Form is not substance to that degree that there is absolutely no 
substance withcut it. Form alone takes, and holds and preserves 
substance, saves it from the welter of helpless verbiage that we 
swim in as in a sea of tasteless tepid pudding.” This is my own 
faith. The argument strongly put is not the same as the argument 
put feebly any more than the “tasteless tepid pudding” is the 
same as the pudding served to us in triumph with all of the glory 
of the lambent flame. The strength that is born of form and 
feebleness that is born of the lack of form are in truth qualities 
of the substance. They are tokens of the thing’s identity. They 
make it what it is. 





*Cardozo, Law and Literature (1925) 14 Yale Rev. (N.S.) 699, 700, re 
printed in (1939) 39 Col. L. Rev. 120, (1939) 52 Harv. L. Rev. 472, (1939) 
48 Yale L. J. 490. 














THIRTY YEARS OF THE SAFE PLACE STATUTE 
Henry S. Reuss 


The Wisconsin lawyer before whom is placed a set of facts re- 
lating to the liability of the occupant of premises has come upon con- 
fusion as well as upon a client. Were his office in another state, the 
limits of such liability are by now likely to have become fairly well 
crystallized by the Restatement of Torts and by the applicable case- 
law. The client may readily be advised whether a cause of action ex- 
ists. Not so in Wisconsin. The lawyer here, in order to form his 
opinion, must not only exhaust the common law but thread his way 
through the mazes of the Safe Place Statute and its judicial inter- 
pretations. 

Almost thirty years after the Statute’s first enactment,! an in- 
quiry into its present utility may be profitable. How has it altered 





*The Safe Place Statute consists of three sections of Chapter 101: Wis. 
Stat. (1939) §§101.01, 101.06 and 101.07 (1) (portions adopted by Wis. Laws 
1911, c. 485, c. 664, §105, in plain type; by Wis. Laws 1913, c. 588, in italics; by 
Wis. Laws 1917, c. 133, in small capitals; by Wis. Laws 1931, c. 161, in large 
capitals) : 

§ 101.01 “The following terms as used in sections 101.01 to 101.29 of the 
statutes, shall be construed as follows: 

“(1) The phrase ‘place of employment’ shall mean and include every place, 
whether indoors or out or underground and the premises appurtenant thereto 
where either temporarily or permanently any industry, trade or business is car- 
ried on, or where any process or operation, directly or indirectly related to any 
industry, trade or business, is carried on, and where any person is directly or 
indirectly, employed by another for direct or indirect gain or profit, but shall 
not include any place where persons are employed in private domestic service or 
agricultural pursuits which do not involve the use of mechanical power. 

“(2) The term ‘employment’ shall mean and include any trade, occupation or 
process of manufacture, or any method of carrying on such trade, occupation, or 
process of manufacture in which any person may be engaged, except in such 
private domestic service or agricultural pursuits as do not involve the use of me- 
chanical power. 

“(3) The term ‘employer’ shall mean and include every person, firm, corpor- 
ation, STATE, COUNTY, TOWN, CITY, VILLAGE, SCHOOL DISTRICT, 
SEWER DISTRICT, DRAINAGE DISTRICT AND OTHER PUBLIC OR 
QUASI-PUBLIC CORPORATIONS AS WELL AS ANY agent, manager, repre- 
sentative or other person having control or custody of any employment, place 
of employment or of any employe. 

“(4) The term ‘employe’ shall mean and include every person who may be 
required or directed by any employer, in consideration of direct or indirect gain 
or profit, to engage in any employment, or to go or work or be at any time in 
any place of employment. 

“(5) The term ‘frequenter’ shall mean and include every person, other than 
an employe, who may go in or be in a place of employment OR PUBLIC BUILDING 
under circumstances which render him other than a trespasser. 

“(6) The term ‘deputy’ shall mean and include any person employed by the 
industrial commission designated as such deputy by the commission, who shall 
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the common law of Wisconsin, using the Restatement’s classification, 
rubric by rubric? And what has been the cost, in uncertainty and 





possess special, technical, scientific, managerial or personal abilities or qualities 
in matters within the jurisdiction of the industrial commission, and who may 
be engaged in the performance of duties under the direction of the commission, 
calling for the exercise of such abilities or qualities. 

“(7) The term ‘order’ shall mean and include any decision, rule, regulation, 
direction, requirement or standard of the commission, or any other determination 
arrived at or decision made by such commission. 

“(8) The term ‘general order’ shall mean and include such order as applies 
generally throughout the state to all persons, employments, places of employment 
OR PUBLIC BUILDINGS, or all persons, employments, or places of employment or 
PUBLIC BUILDINGS of a class under the jurisdiction of the commission. All other 
orders of the commission shall be considered special orders. 

“(9) The term ‘local order’ shall mean and include any ordinance, order, rule 
or determination of any common council, board of aldermen, board of trustees, or 
the village board, of any village or city, or the board of health of any municipality, 
or any order or direction of any official of such municipality, upon any matter over 
which the industrial commission has jurisdiction. 

“(10) The term ‘welfare’ shall mean and include comfort, decency and 
moral wellbeing. 

“(11) The term ‘safe’ or ‘safety’ as applied to an employment or a place of 
employment or a public building, shall mean such freedom from danger to the life, 
health, safety or welfare of employes or frequenters, or the public, or tenants, or 
FIREMEN, and such reasonable means of notification, egress and escape in case of 
fire, AND SUCH FREEDOM FROM DANGER TO ADJACENT BUILDINGS OR OTHER PROPERTY, 
as the nature of the employment, place of employment, or public building, will 
reasonably permit. 

“(12) The term ‘public building’ as used in sections 101.01 to 101.29 shall mean 
and include any structure used in whole or in part as a place of resort, assemblage, 
lodging, trade, traffic, occupancy, or use by the public, or by three or more tenants. 

“(13) The term ‘owner’ shall mean and include every person, firm, corporation, 
state, county, town, city, village, SCHOOL DISTRICT, SEWER DISTRICT, 
DRAINAGE DISTRICT AND OTHER PUBLIC OR QUASI-PUBLIC COR- 
PORATIONS AS WELL AS ANY manager, representative, officer, or other person 
having ownership, control or custody of any PLACE OF EMPLOYMENT or public 
building, or of the construction, repair or maintenance of any place of employ- 
ment or public building, or who prepares plans for the construction of any place 
of employment or public building. Said sections 101.01 to 101.29, inclusive, shall 
apply, so far as consistent, to all architects and builders”. 

§101.06 “Every employer shall furnish employment which shall be safe for 
the employes therein and shall furnish a place of employment which shall be 
safe for employes therein and for frequenters thereof and shall furnish and use 
safety devices and safeguards, and shall adopt and use methods and processes 
reasonably adequate to render such employment and places of employment safe, 
and shall do every other thing reasonably necessary to protect the life, health, 
safety, and welfare of such employes and frequenters. Every employer and every 
owner of a place of employment or a public building now or hereafter con- 
structed shall so construct, repair or maintain such place of employment or 
public building, and every architect shall so prepare the plans for the construction 
of such place of employment or public building, as to render the same safe”. 

§101.07 (1) “No employer shall require, permit or suffer any employe to go 
or be in any employment or place of employment which is not safe, and no such 
employers shall fail to furnish, provide and use safety devices and safeguards, or 
fail to adopt and use methods and processes reasonably adequate to render such 
employment and place of employment safe, and no such employer shall fail or 
neglect to do every other thing reasonably necessary to protect the life, health, 
safety or welfare of such employees and frequenters; and no. . . employer 
or owner, or other person shall hereafter construct or occupy or maintain any 

























































337 





May] SAFE PLACE STATUTE 
litigation, of these alterations? Upon the answers to these questions 
must depend our judgment as to the present-day desirability of the 
Safe Place Statute. 


I. LIABILITY OF POSSESSORS OF LAND TO 
PERSONS THEREON 


A. For ActTIvE NEGLIGENCE 


The language of the Statute, talking about “place of employment” 
and “public building”, pretty clearly refers only to dangerous natural 
or artificial conditions or appliances, rather than to active negligence. 
Defects of things, rather than of men, seem proscribed. The early 

cases, however, failed to recognize this limitation of the Act’s scope. 

In Langos v. Menasha Paper Company,? for example, the de- 
fendant’s superintendent ordered the plaintiff employe to repair its 
disabled drying machine when in motion. While doing so, the plain- 
tiff was injured. The court affirmed a jury verdict in his favor upon 
the ground that the superintendent should not have ordered the 
repairs while the machine was in motion. Such negligence would 
seem to be grounded upon bad judgment on the part of the superin- 
tendent rather than upon any defect in the machine, and hence not 
within the Statute. A desire to avoid the harsh common-law rule of 
assumption of risk (later held abrogated by the Act) may explain 
the eagerness to bring the case within the Statute. 

Again, in Szelwicki v. Connor Lumber & Land Company,’ the 
plaintiff lumber-yard employe was injured by a fellow-employe’s 
negligent throwing of boards. The court, in remanding the case for a 
new trial, pointed out that recovery might be founded on the theory 
that the fellow-employe’s negligence made the place of employment 
unsafe, and later affirmed a verdict based on that theory. We may 
again discern a tendency to enlarge the Safe Place Statute, this time 
for the purpose of avoiding the common-law rule denying recovery 
for a fellow-servant’s negligence. 

Without expressly overruling these early cases, the court has 
since reached directly opposite results on the question of active negli- 
gence. In Northwestern Casualty & Surety Company v. Industrial 
Commission,® an employe was killed by being caught in a conveyor 





place of employment, or public building, that is not safe, nor prepare plans which 
shall fail to provide for making the same safe”. 

7156 Wis. 418, 145 N.W. 1081 (1914). 

* 156 Wis. 286, 146 N.W. 509 (1914). 

“163 Wis. 20, 156 N.W. 622 (1916). 
°194 Wis. 337, 216 N.W. 485 (1927). 
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belt temporarily off its pulley, although the engine was still in oper- 
ation. An award of 15% increased workman’s compensation® was 
held invalid on the ground that the Safe Place Statute had not been 
violated, in that no defect in structure or tools existed, and that the 
only negligence was that of a human being in failing to stop the en- 
gine. The court said :? 


In this case the defect was being removed as rapidly as the nature 
of the business permitted. The premises were not being used at 
the time of the accident, work was suspended in an endeavor to 
make the place safe. As the trial court points out, the belt was 
idling and the accident was due primarily to the failure of some 
one to stop the engine. It is considered, therefore, that the trial 
court correctly held that the fifteen per cent penalty was unlaw- 


fully imposed. 


The Northwestern case also disposed of the somewhat broad 
language of Section 101.06 which requires the employer, in addition 
to furnishing a safe place of employment and safe employment, to 
“do every other thing reasonably necessary to protect the life, health, 
safety, and welfare of such employes and frequenters.” The court 
held this language could be considered only in connection with prior 
clauses, and thus did not refer to active negligence. 

And in Waldman v. Young Men’s Christian Ass'n of Janesville,’ 
where the defendant’s employes left a diving board improperly 
fastened down, the wrong was held one caused by employes rather 
than by a defect in the premises, and hence not within the Act.® In 
several other cases, moreover, the court has recently excluded from 
the operation of the Statute instances of active negligence.!° 

Clearly, therefore, the injured person today must find his un- 
safeness in the premises if he wishes to succeed under the Act. But 
since he remains within it if his injury is caused by a combination of 





*Wis. Stat. (1939) §102.57, held to apply where the Safe Place Statute has 
been violated in Builders Mut. Cas. Co. v. Industrial Comm., 210 Wis. 311, 246 
N.W. 313 (1933). 

7194 Wis. at 341, 216 N.W. at 487 (1927). 

*227 Wis. 43, 277 N.W. 632 (1938). 

® Recovery was denied upon the ground, inter alia, that defendant enjoyed the 
common-law immunity from tort liability of all charitable organizations. 

* E.g., Sikora v. Great Northern Ry., 230 Wis. 283, 282 N.W. 588 (1938) 
(dock worker injured by moving train); Baker v. Janesville Traction Co., 204 
Wis. 452, 234 N.W. 912 (1931) (streetcar motorman struck by tourist); cf. 
Salus v. Great Northern Ry., 157 Wis. 546, 147 N.W. 1070 (1914). 
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human and inanimate force,! he is likely to attempt to find inanimate 
defects along with the animate. 


B. For NATURAL OR ARTIFICIAL CONDITION OF THE PREMISES 
(1) To Trespassers 


In expressly excluding trespassers,!? the Act alters the com- 
mon law not at all. Indeed, the exclusion prevents recovery under 
the Statute in a few special instances where the common law allows 
recovery for a trespasser, as for activities or artificial conditions 
highly dangerous to constant trespassers upon a limited area,!8 arti- 
ficial conditions highly dangerous to known trespassers,!4 and arti- 
ficial conditions highly dangerous to trespassing children.15 The 
Statute, of course, merely supplements the common law, so that the 
injured trespasser may still recover if he succeeds in bringing his 
case within one of these common-law categories. 

In construing the meaning of the word “trespasser”, the court 
has treated that statutory word of art as including the same persons 
who are differentiated from gratuitous licensees or business visitors 
in the common-law cases. Thus, for example, the tag of “trespasser” 
has been applied to an employe of a contractor with the defendant 
factory who, though instructed to work on the outside of the plant, 
wandered inside during the noon hour;1* to an employe of a con- 
tractor with the defendant who was using the defendant’s derrick 
without its permission ;17 and to a guest of a tenant in the defen- 
dant’s apartment building who wandered into a basement boiler 
room.!§ But, as at common law, what would ordinarily be a trespass 
loses its character as such where the owner of the premises has for 
a long time known of and acquiesced in it.19 





™ E.g., Czapinski v. Thomas Furnace Co., 158 Wis. 635, 149 N.W. 477 (1914) 
(recovery affirmed where defendant’s crane operator negligently operated over 
plaintiff a crane which defectively retained bits of iron in its jaws). 

$101.01 (5). 

** Restatement, Torts (1934) §§334, 335. 

*Id., §§336, 337. 

* Id., $339. In Lewko v. Chas. A. Krause Milling Co., 179 Wis. 83, 190 N.W. 
928 (1922), recovery was denied an infant trespasser on defendant’s premises 
who fell into a hole containing hot water, upon the ground that no hidden trap 
existed. Crownhart, J., dissented, upon the ground that the Safe Place Statute 
applied and that the infant was a “frequenter”. Such a construction would seem 
to fly in the face of the express statutory exclusion of trespassers. 

* Klemens v. Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 (1920). 

Sheban v. A. M. Castle & Co., 185 Wis. 282, 201 N.W. 379 (1924). 

* Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935). 

*Tomlin v. C.M.St.P. & P. Ry., 220 Wis. 325, 265 N.W. 72 (1936); cf. 
Sheban v. A. M. Castle & Co., 185 Wis. 282, 201 N.W. 379 (1924). 
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Upon occasion the definition of “frequenter” has seemingly been 
lost sight of. Thus in Sullivan v. School District,?° a pupil injured 
by an unguarded manual training saw was barred from recovery 
against the school district upon the ground that he was not a “fre- 
quenter”. To denominate him a “trespasser” seems more the result 
of an unwillingness to mulct a school in damages than of a careful 
analysis of what constitutes a trespasser, since the pupil was licensed 
to be where he was.?? 


(2) To Gratuitous Licensees 


No case has yet squarely decided what appears from the language 
of the Safe Place Statute to be a fundamental change in the liability 
of occupants of places of employment or public buildings to their 
gratuitous licensees, less legalistically known as social guests. But 
the statutory definition of “frequenter” is clear: since such licensees 
are not “trespassers,” they are entitled to all the rights of a “fre- 
quenter.” Support for this view is lent by a dictum of the court in 
an early case :22 


The safe-place employment statutes quoted above have undoubt- 
edly broadened the field of those to whom there is and was a 
common-law duty to keep such premises as are here involved 
reasonably safe so as to now protect and include those upon such 
premises under the rights belonging to the class described under 
the somewhat vague and indefinite term of “licensees”. 


To hold the occupant of premises for injuries to social guests for 
unsafe conditions of which the occupant is unaware represents a 
substantial change from the common law, which created no liability 
under such circumstances.2* It may be argued that this tightening 
of the duty is just in that it imposes upon the occupant of public 
premises no new duty, since he is already under the obligation to 
keep them “safe” for “employes” and “frequenters,” and the result 





179 Wis. 502, 191 N.W. 1021 (1923). 

“This somewhat tortured construction was, as a matter of fact, unnecessary. 
The court should properly have exonerated the school district on the ground that 
the then definition of “employer” in Wis. Stat. (1921) §2394-41 (3) did not in- 
clude school district within its purview (“school district” was not so included prior 
to the amendment of the section by Wis. Laws 1931, c. 161). Instead, the court 
relied upon the definition of “employer” in Wis. Stat. (1921) §2394-4 (1), which, 
although including “school district”, expressly referred only to workmen’s compen- 
sation and not to the Safe Place Statute. 

2 See Klemens v. Morrow Milling Co., 171 Wis. 614, 618, 177 N.W. 903, 904 
(1920). 

* Restatement, Torts (1934) §342; Greenfield v. Miller, 173 Wis. 184, 180 
N.W. 834 (1921). 














May] SAFE PLACE STATUTE 341 


is thus simply to bestow a windfall upon the social guest without in- 
creasing the duty of the occupant. The flaw in this reasoning is that, 
because the Safe Place Statute many times leaves the content of the 
word “safe” to the jury,?* an employer or owner in actuality cannot, 
by observing certain safety and inspection precautions, guarantee 
himself against liability. And, once we assume that the occupant is 
liable at all for a given situation of the premises, increasing the num- 
ber of persons entitled to take advantage of that liability by including 
social guests seriously adds to the occupant’s burden. 

The additional criticism of unevenness may be leveled against the 
application of the Safe Place Statute to social guests. Such guests 
are protected only where the building or premises which they happen 
to enter is a “place of employment” or a “public building”, rather 
than private premises. There is no particular reason why a social 
guest should get more protection in public premises than he does in 
private premises. And yet, to allow all social guests recovery regard- 
less of the nature of the premises would place a great burden upon 
occupants of premises without a readily apparent corresponding so- 
cial advantage, since most people would agree that social guests are 
not as deserving of protection as business visitors. 

A second change wrought by the Act regarding the rights of social 
guests on public premises consists of the seeming removal of the 
requirement that the injured person fail to discover the defective 
condition or realize the risk involved.25 Under the Statute the oc- 
cupant may apparently be liable although the injured person dis- 
covered the condition or realized the risk, and such a state of mind 
on the part of the injured person goes only to the question of his con- 
tributory negligence. 


(3) To Business Visitors 


The main area of applicability of the Safe Place Statute relates 
to “employes” or “frequenters” of “places of employment” or “public 
buildings”: those whom some sort of business purpose brings to fac- 
tories or business establishments, indoors or out. By far the greatest 
volume of litigation, both in the lower courts and in the reported 
appellate decisions, has fallen within this field, for the obvious rea- 
son that accidents to these classes of visitors are the most frequent. 
During the first years after the Act’s adoption, most of the cases in- 





*See notes 93, 99, infra. 
* Restatement, Torts (1934) §342; but see Prehn v. C. Niss & Sons, Inc., 288 
N.W. 736 (Wis. 1939). 
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volved liability of employer to employe. This was so because the first 
Workmen’s Compensation Act was optional, and applied only to em- 
ployers of four or more. With many employes thus not subject to the 
Compensation Act, it was natural that they should frequently rely 
upon the Safe Place Statute, which looked more kindly on them than 
did the common law. Today the Workmen’s Compensation Act is 
compulsory for employers of three or more.?® Where it applies, it is 
the exclusive remedy, and the Safe Place Statute cannot be invoked.?7 
Moreover, the Compensation Act, which imposes liability irrespective 
of fault, is so advantageous to the employe that he would as a prac- 
tical matter almost always avail himself of it in preference to the 
Safe Place Statute even were the latter optional. 


Thus the Statute today concerns chiefly the business visitor who is 
not an employe of the occupant. The only employe cases likely to 
arise are those where there are less than three employes, so that the 
Compensation Act is inapplicable, or where a question of 15% 
increased compensation for violation of a safety statute or commission 
order is presented. 

The Safe Place Statute has altered the common-law liability of 
2n occupant to his business visitors in at least four respects: 


(a) Realization of the risk—At common law, the business visitor 
could not spell negligence out of the dangerous condition of the prem- 
ises unless the occupant had no reason to believe that the visitor would 
discover the condition or realize the risk involved.28 The decisions 
under the Statute do not make clear whether this requirement has 
been retained or discarded. In an early case, Hommel v. Badger State 
Investment Company,?® the plaintiff woman, who tripped and fell 





* Wis. Stat. (1939) §102.04. 

** Knoll v. Shaler, 180 Wis. 66, 192 N.W. 399 (1923). 

* Restatement, Torts (1934) §343; see Flood v. Pabst Brewing Co., 158 Wis. 
626, 633, 149 N.W. 489, 492 (1914): “. . . a landowner is liable for injuries to one 
using due care, who comes upon his premises by his invitation, express or im- 
plied, by reason of the unsafe condition of such premises known to the owner, and 
which he negligently suffers to exist and of which the injured party has no 
notice or knowledge”. Whether the defendant occupant had reason to believe that 
the plaintiff would discover the condition or realize the risk, as an element of the 
defendant’s liability, is a quite separate question from the plaintiff’s assumption 
of risk or contributory negligence. Under the Safe Place Statute, the defense of 
assumption of risk has been abolished (see p. 343, infra); and under Wis. Stat. 
(1939) §331.045, the comparative negligence statute, contributory negligence is 
merely a cause for the diminution of the amount of plaintiff’s recovery. Whether 
the plaintiff, under the Safe Place Statute, can recover when the occupant had 
reason to believe that the plaintiff would discover the condition or realize the 
risk, depends entirely upon whether the Statute be held to have abolished the 
common-law requirement. 

* 166 Wis. 235, 165 N.W. 20 (1917). 
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on a marble step in defendant’s lobby, was allowed to recover. The 
fact that the step must have been obvious to her was not even men- 
tioned in the decision. Yet in the recent case of Prehn v. C. Niss & 
Sons, Inc.,8° the court, in dismissing the complaint of a woman who 
had stumbled against an easily visible lecture platform, held that her 
awareness of the presence of the platform ruled out any “unsafe- 
ness.” The two cases seem irreconcilable. Since the Hommel de- 
cision was not mentioned in the Prehn case, the state of the law is 
uncertain. 


(b) Assumption of risk and contributory negligence—Under the 
Statute, the defense of assumption of risk is no longer available to 
the occupant. Thus in Washburn v. Skogg,*! a traveling salesman 
was allowed to recover from a business customer on whom he was 
calling, for the latter’s failure to provide lights and install a handrail 
on its steps. Assumption of risk was expressly held no defense. The 
Lolding that asumption of risk is no defense under the Statute seems, 
again, judge-made rather than legislative. The Act nowhere expressly 
abolishes the defense, and acceptable canons of statutory construction 
would therefore seem to dictate its preservation, as part of the com- 
mon law. 

But the liberalization achieved by ruling out the defense of as- 
sumption of risk seems negatived by the continued recognition of 
the doctrine of contributory negligence in several cases holding one 
who proceeds in the dark barred from recovery as a matter of law.8? 
Since most situations involving the one doctrine call also for the 
application of the other, the abolition of assumption of risk is small 
comfort to the injured person. Fortunately, the comparative neg- 
ligence statute applies so as to ameliorate the effect of a contributory 
negligence under the Statute.3% 


(c) Abrogation of immunities—A far-reaching change—particu- 
larly from the plaintiff’s standpoint—imparted into the relationship 
of occupant and business visitor is the abolition of certain immunities, 
such as those of charitable organizations and of governmental units. 
These will be discussed separately below. 





* 288 N.W. 736 (Wis. 1939). 

™ 204 Wis. 29, 233 N.W. 764 (1931). 

*Du Rocker v. Teutonia Motor Car Co., 188 Wis. 208, 205 N.W. 921 (1925); 
Erickson v. McKay, 207 Wis. 497, 242 N.W. 133 (1932). But cf. Kelenic v. 
Berndt, 185 Wis. 240, 201 N.W. 250 (1924). 
* Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934). 
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(d) Standard of care—The change most commonly thought to 
be fundamental is, upon analysis, probably the least significant. At 
common law, the occupant of premises was required to keep them 
“reasonably safe”.84 The Statute requires him to keep the “place 
of employment” or “public building” as safe as “the nature of employ- 
ment, place of employment, or public building, will reasonably 
permit”. While our court has frequently stated that the duty im- 
posed by the Safe Place Statute is more stringent,®® it would take 
a metaphysician to describe any real difference between “reason- 
ably safe” and “as safe as the (premises’) nature reasonably per- 
mits”.8¢ The common law requires, just as does the Safe Place 
Statute, a standard of care geared to the uses to which the land is 
being put.87 One therefore suspects that the statutory standard is 
merely another such “vituperative epithet” as “gross negligence”. A 
jury willing to find for the plaintiff under the Statute would in all 
likelihood be equally willing under the common-law instruction. 


An early importation from the common law, without any particu- 
lar statutory warrant, was the requirement of notice. The court had 
previously decided, in cases not involving the Safe Place Statute, that 
the occupant of premises is not liable for defects in the absence of 
notice, actual or “constructive”. This same requirement, the court 
has held, is applicable to the Statute :8® 


. in order to make an employer liable for defects in the nature 
of repair or maintenance he should have either actual or construc- 
tive notice of such defects. Natural principles of justice would 
seem to require that. Such principles of justice are recognized by 
the common law... . 





™ Howard v. Beldenville Lumber Co., 129 Wis. 98, 108 N.W. 48 (1906). 

* Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913); 
Rosholt v. Worden-Allen, 155 Wis. 168, 144 N.W. 650 (1913); Hollenbeck v. 
Chippewa Sugar Co., 156 Wis. 317, 144 N.W. 1104 (1914); Peschel v. Klug, 170 
Wis. 519, 175 N.W. 806 (1920); Mullen v. Larson-Morgan Co., 212 Wis. 52, 249 
N.W. 67 (1933). See Woodmansee, The Wisconsin Safe Place Statute (Unpublished 
thesis, University of Wisconsin Law School, 1937). 

*See 1939 Wis. L. Rev. 314, 318-19. The court has not flinched at making 
nice distinctions, as in Bentley Bros. v. Industrial Comm., 194 Wis. 610, 217 
N.W. 316 (1928), where an order of the Commission that “safe and appropriate 
scaffolds shall be provided .. .” was held illegal upon the ground that the 
Statute authorized only such safety rules as made the premises “as safe as their 
nature reasonably permits”! See also Wenzel & Henoch Const. Co. v. Industrial 
Comm., 202 Wis. 595, 233 N.W. 777 (1930). 

**See Restatement, Torts (1934) §343, comment e. 

* Lundgren v. Gimbel Bros., 191 Wis. 521, 210 N.W. 678 (1927); Schroeder 
v. Great A. & P. Tea Co., 220 Wis. 642, 265 N.W. 559 (1936). 

* Pettric v. Gridley Dairy Co., 202 Wis. 289, 293, 232 N.W. 595, 597 (1930). 























May] SAFE PLACE STATUTE 345 


In this connection, it should be borne in mind that the Safe Place 
Statute apparently follows the common law in holding that actual 
notice is necessary, in order to charge the occupant with liability, 
only where the defect has been caused by a third person.*° Where, 
however, the occupant is himself responsible for the defective con- 
dition, he is charged with “constructive” notice,—in other words, no 
notice at all is required. Thus, in Hommel v. Badger State Invest- 
ment Company,*! the court expressly held notice to the occupant 
immaterial where the injury had occurred as a result of a badly 
placed step in the lobby of his building. This distinction in the re- 
quirement of notice would seem perfectly in accord with that ob- 
served in the common-law decisions.*? 

As at common law, the standard of care is buttressed by the con- 
cept of non-delegable duties. An occupant of unsafe premises may 
not escape liability by the fact that he employed an architect to draw 
the plans.*® Nor will it avail him to show that an independent con- 
tractor was responsible for the installation or maintenance of the 
“place of employment”,** or for the erection of the “public build- 
ing”.*5 But the occupant is not liable under the Statute for the active 
negligence of the independent contractor.*® And, as at common law, 
even though the duty is non-delegable, liability is subject to the re- 
quirement that the occupant either have actual notice of the third 





“Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930); 
Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 N.W. 598 (1934) 
(defendant without notice not liable where faulty elevator had been installed by 
a third person) ; Dieckes v. White Paving Co., 229 Wis. 660, 283 N.W. 446 (1939) 
(defendant without notice not liable where plank causing accident had been 
placed by a third person). 

“166 Wis. 235, 165 N.W. 21 (1917). 

“See Schroeder v. Great A. & P. Tea Co., 220 Wis. 642, 265 N.W. 559 (1936) 
(dispensing with the requirement of notice where the defective condition was 
caused by the defendant’s employes). 

“Bunce v. Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931). 

“Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913) (em- 
ploye entitled to recover from employer railroad for injuries sustained while 
unloading boxcar defectively packed by a third person); Waskow v. Robert L. 
Reisinger Co., 180 Wis. 537, 193 N.W. 358 (1923) (plumber engaged in working 
on defendant’s building held entitled to recover from occupant for faulty elevator 
designed by third person) ; cf. Neitzke v. Kraft-Phoenix Dairy, Inc., 214 Wis. 441, 
253 N.W. 579 (1934); Kuske v. Miller Bros., 227 Wis. 300, 277 N.W. 619 (1938) 
(person injured breaking scrap for occupant of place of employment may recover 
though injury caused by defective apparatus supplied by independent contractor). 

“ Cf. Bunce v. Grand & 6th Bldg., Inc., 206 Wis. 100, 283 N.W. 867 (1931). 

“Maryland Cas. Co. v. Thomas Furnace Co., 185 Wis. 98, 201 N.W. 263 
(1924). 
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person’s defective work, or that such a time have elapsed as to make 
unreasonable the occupant’s failure to discover the defect.*7 

No discussion of the standard of care imposed by the Safe Place 
Statute would be complete without mention of the distinction, drawn 
by the court, dependent upon whether the defect is “structural”. At 
common law, a business visitor to premises was, in general, accorded 
the same treatment whether those premises were in a place of em- 
ployment or a public building. Under the Statute, however, the court 
was not long in setting up a crucial distinction in the scope of the 
duty owed by occupants of the two types of premises. In Juul v, 
School District,*8 a pupil who fell into a pail containing cleaning 
fluid in a school hall was held not entitled to recover, upon the 
ground that the duty of the “owner” of a “public building” to “con- 
struct, repair, or maintain” the building referred to “some act more 
closely related to the structure itself of a building than such an 
operation as is here involved of keeping the floors of the building 
clean”.*® At that time a school district was not included within the 
definition of “employer”. Had it been, the court implied, the broad 
requirement that the “employer” should render the “place of em- 
ployment” safe for frequenters would make the school district liable 
for temporary conditions as well as for structural defects. 

While this interpretation seems justified by the language of the 
Statute, the actual determination in each case whether a defect is 
“structural” has been difficult. The next decisions held a formation 
of ice on a public building not a “structural” defect, and the occupant 
hence not liable.5° A pair of 1930 cases, although not too explicit 
on the point, held the failure to have adequate lighting a “structural” 
defect.54 And the two most recent decisions absolved an occupant 
upon the ground that a stack of chairs and a loose diving board, 
respectively, were not “structural” defects.5? 





“ Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 N.W. 598 
(1934) (occupant not liable where he had no opportunity to discover defective 
installation by independent contractor). But cf. Waskow v. Robert L. Reisinger 
Co., 180 Wis. 537, 193 N.W. 358 (1923) (occupant liable on ground that defective 
— “4 elevator shaft constructed by independent contractor was readily per- 
ceptible). 

“168 Wis. 111, 169 N.W. 309 (1918). 

“Td. at 114, 169 N.W. at 311. 

” Holcomb v. Sczymczyk, 186 Wis. 99, 202 N.W. 189 (1925); Rosenthal v. 
First Bohemian B. & L. Ass’n., 192 Wis. 326, 212 N.W. 526 (1927). 

™ Wilson v. Evang. Lutheran Church of Reformation, 202 Wis. 111, 230 N.W. 
708 (1930) ; Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930). 

“ Jaeger v. Evang. Lutheran Church Holy Ghost Congregation, 219 Wis. 209, 
= ro - (1935) ; Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 277 N.W. 

938). 
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This formula compels counsel for the injured person who would 
invoke the Safe Place Statute to show either that the public build- 
ing had a “structural” defect, or to treat the scene of the accident 
as a “place of employment”, and thus ground liability upon a “non- 
structural” defect. But the dilemma is not as serious as it sounds. 
The court has recently expressly confirmed the logically inescapable 
conclusion that, if the “public building” is also a “place of employ- 
ment”, the occupant is liable whether the defect is “structural” or 
not. In Prehn v. C. Niss & Son, Inc.,®* a retail furniture store, 
which presumably employed sales clerks at the place of the plaintiff’s 
injury, was held a “place of employment” as well as a “public build- 
ing”, and thus liable not only for defects in the structure but for the 
“position of furniture and fixtures”. The utility of this decision to 
the plaintiff is apparent. Most public buildings are either used in- 
dustrially, in which case they abound with employes, or have sufficient 
janitor service so as to comply with the definitive provision of Sec- 
tion 101.01 (1), requiring the employment of “any person . . . for 
direct or indirect gain or profit’”.5 One wonders, in the light of all 
this, whether plaintiff’s counsel in the Holcomb and Rosenthal cases®5 
might not have succeeded by simply showing that the occupant of 
the building maintained one or more employes on the premises other 
than such as were “employed in private domestic service or agricul- 
tural pursuits”, within Section 101.01(1). 

An argument may be made that “place of employment” really 
means “place for employment”: a place primarily for profiting 
through the services of employes, rather than through the sale of 
goods or the rental of real estate, economic activities in which other 
ingredients overshadow direct labor. As so construed, “place of 
employment” would refer to industrial plants; “public building” to 
stores, office buildings, and governmental structures. But the distinc- 
tion, while convenient, is simply not called for by Section 101.01 (1), 
and the Prehn case thus correctly interprets the Statute. A “place of 





3288 N.W. 736 (Wis. 1939); cf. Erbe v. Maes, 226 Wis. 484, 277 N.W. 
111 (1938). 

“That no employes were present at time of accident would be no answer 
to plaintiff’s contention that the place constituted a “place of employment”. Sev- 
eral cases have found liability under the Statute where the occupant of the 
“place of employment” had no employes present at or about the time of accident. 
US.F. & G. v. Christiansen, 193 Wis. 1, 212 N.W. 660 (1927); Sandeen v. Willow 
River Power Co., 214 Wis. 166, 252 N.W. 706 (1934); Neitzke v. Kraft-Phenix 
Dairy, 214 Wis. 441, 253 N.W. 579 (1934). 

*See note 49, supra. 
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employment”, therefore, would seem for most purposes co-extensive 
with a “public building”. 


II. LIABILITY OF VENDORS OF LAND TO 
PERSONS THEREON 


At common law, a vendor of land is not liable for injuries caused 
after the purchaser has taken possession by defects arising either 
before or after such time, provided the vendor has not concealed a 
known defect.5¢ Section 101.01 (13) defines “owner” as any per- 
son “having ownership, control or custody of any place of employ- 
ment or public building”. Because of the juxtaposition of the three 
words “ownership, control or custody”, it would seem that the legis- 
lature meant to include as tortfeasors those having mere legal owner- 
ship of land as well as those having actual possession and control. 
The court, however, in Freimann v Cumming*®’ absolved the vendor 
of a building under a land contract for injuries caused by a step 
which became defective after the purchaser had assumed possession, 
upon the ground that the statutory word “owner” contemplated only 
one enjoying such right to present possession as would entitle him 
to enter and repair defects, a right not possessed by the vendor under 
a land contract. Whether or not the decision respects sufficiently 
the statutory language, it would seem sound policy. 


III. LIABILITY OF LESSORS OF LAND TO 
PERSONS THEREON 


If we again follow the literal language of Section 101.01 (13), 
the term “owner” would seem to include the landlord who is out 
of possession. The Safe Place Statute is entirely silent concerning 
the effect upon the landlord’s liability for defects of the premises of 
a covenant to repair, of the existence of a right to enter to make re- 
pairs, of the landlord’s retention of control of certain parts of the 
leased premises, or of the projected admission of numerous persons. 
Faced with this barren statutory material, the court has again 
attempted—this time with one important exception—to assimilate the 
Statute to the existing common law. In the absence of a covenant 
to repair, the landlord is not liable under the Statute, any more than 
at common law, for injuries to tenants or persons in their shoes 





Restatement, Torts (1934) §§351-353; see Freimann v. Cumming, 185 Wis. 
88, 200 N.W. 662 (1924). 
185 Wis. 88, 200 N.W. 662 (1924). 
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caused by temporary defects.5* Thus the court, in Kinney v. Lueb- 
kemann,°® absolved the landlord of liability to the tenant’s customer 
for injuries occasioned by the tenant’s failure to keep an electric 
light on the stairs burning. When one in the position of a tenant 
comes into a part of the premises of which control has been retained 
by the landlord, that person becomes a “trespasser” and retains his 
common-law impediment to recovery.°° The landlord, however, 
is liable for defects in a common passageway maintained for his 
tenants under the Act,*' as he was at common law.®? 

The one difference in the tort law of landlord and tenant 
wrought by the Safe Place Statute is its imposition of liability upon 
the landlord for injuries caused by defects in the structure of the 
premises existing at the time possession was transferred. Thus, in 
Skrzypczak v. Konieczka,®* the owner of the building rented a flat 
to plaintiff, who was injured when a post toenailed to the floor broke. 
The court, in affirming a directed verdict for the defendant, ruled 
that (1) there was no common law liability since the post was not 
a concealed dangerous defect, and the landlord had not covenanted 
to repair; and (2) though the toenailed post was safe as a matter 
of law, had it been otherwise, the case would have gone to the jury, 
since the landlord is liable for such structural defects :*4 


We are of opinion that if the defect here involved is deemed 
structural the case was for the jury under the statute. 


But in Bewley v. Kipp® an outside stair rail which became defective 
through wear and tear after possession had been transferred was 
held not a structural condition, and the landlord hence not liable. 

At common law, the landlord was not liable (with certain ex- 
ceptions) for dangerous conditions, whether they came into existence 
before or after possession was transferred.®* “There is no law 





™Gobar v. Val. Blatz Brewing Co., 179 Wis. 256, 191 N.W. 509 (1923); 
Holcomb v. Szymczyk, 186 Wis. 99, 202 N.W. 189 (1925); Rosental v. First 
Bohemian B. & L. Ass’n., 192 Wis. 326, 212 N.W. 526 (1927); Kinney v. Luebke- 
man, 214 Wis. 1, 252 N.W. 282 (1934); cf. Bewley v Kipp, 202 Wis. 411, 233 N.W. 
71 (1931). 

* 214 Wis. 1, 252 N.W. 282 (1934). 

” Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935). 

“Zeininger v. Preble, 173 Wis. 243, 180 N.W. 844 (1921); Kelenic v. Berndt, 
185 Wis. 240, 201 N.W. 250 (1924). 

“ Restatement, Torts (1934) §360; Inglehardt v. Mueller, 156 Wis. 609, 146 
N.W. 808 (1914). 

“224 Wis. 455, 461, 272 N.W. 659, 662 (1937). 

“224 Wis. 455, 461, 272 N.W. 649, 662 (1937). 

* 202 Wis. 411, 233 N.W. 71 (1930). 
Restatement, Torts (1934) §§355, 356. 
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against renting a tumbledown house.” In holding the landlord for 
structural defects existing at the time the tenancy began, the Safe 
Place Statute penalizes him only for such defects as were reparable 
by him at the time he was in possession. Socially valid though the 
distinction may be, it does not appear from the language of the Act, 
which requires the “owner” of a “public building” to “maintain” it 
irrespective of whether the structural defect came into existence be- 
fore or after the transfer of possession. 


IV. LIABILITY OF PERSONS SUPPLYING CHATTELS 
FOR THE USE OF OTHERS 


Section 101.06 contains abundant language to impose liability 
upon the employer for furnishing unsafe chattels to his employes, 
requiring him not only to furnish a safe place of employment but to 
“furnish employment which shall be safe for the employe.” Under 
this clause, numerous cases have held the employer liable for injuries 
to employes arising out of tools and similar chattels furnished them.*? 
Moreover, the employer would seem under an obligation to fre- 
quenters to furnish safe chattels, under the statutory language re- 
quiring him to “adopt and use methods and processes . . . reasonably 
adequate to render such employment . . . safe.” 

This result was reached under the first clause above quoted in 
Lang v. Findorff,8® where a general contractor in charge of the 
construction of a building was held liable for a defective elevator 
hoist furnished an employe of an independent contractor, upon the 
ground that the injured person was an “employe” within the statute, 
though not an employe of the particular “employer”. It would seem 
a better ground to denominate the injured person a “frequenter”, for 
whom the employer must still “adopt and use methods . . . reason- 
ably adequate to render such employment . . . safe”. 

The question whether the owner of the public building need 
furnish safe chattels for frequenters is apparently answered by the 
numerous cases discussed above holding that his liability exists only 
as to structural defects. A defective chattel has nothing to do with 
the structure of a building, and the Statute therefore would seem 
inapplicable. 





“Van De Zande v. C. & N.W. Ry., 168 Wis. 628, 170 N.W. 259 (1919) 
(boxcar); Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921) (electric 
washer) ; Carlson v. C. & N.W. Ry., 185 Wis. 365, 200 N.W. 669 (1925) (ice chute). 
185 Wis. 545, 201 N.W. 727 (1925). 
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V. LIABILITY OF PRINCIPAL CONTRACTOR FOR 
UNSAFENESS OF PREMISES UNDER 
CONTROL OF INDEPENDENT 
CONTRACTOR 


The strict language of the Safe Place Statute has been cushioned 
to shield the principal contractor without control over the operations 
of his independent contractor from liability for a workplace made 
defective through the latter’s negligence, just as in the case of the 
landlord without control over his tenant, and the vendor of realty 
without control over his purchaser. Thus in Connor v. Meuer,®® 
a city school which contracted to allow a photographer to photo- 
graph its students was recently held not responsible to a student for 
injuries caused by the photographer’s defectively erected temporary 
bieachers, upon the ground that the school had no control over the 
structure. And a railroad which contracted with an ice-cutter to 
have its cars loaded with ice was held not liable for injuries to a 
workman caused by the independent contractor’s defective ice chute.7° 

If the absence of control means freedom from liability, it is 
equally true that its presence spells liability. The principal cannot 
escape responsibility for a place which he still controls simply through 
his having engaged an independent contractor to perform services at 
that place. An employe of an independent contractor hired by a 
power company to erect a building upon its land may, for instance, 
recover for injuries received when a derrick he was moving contacted 
an uninsulated high-tension wire owned and maintained by the power 
company.7!_ And an employe of an independent contractor hired to 
erect a smokestack upon the principal’s property may recover for in- 
juries received through contact with the latter’s unguarded electric 
coil.72 





” 288 N.W. 272 (Wis. 1939). 

"Carlson v. Chicago & N.W. Ry., 185 Wis. 365, 200 N.W. 669 (1925). 
Accord: Wood v. General Ry. Signal Co., 161 Wis. 71, 151 N.W. 271 (1915); 
La Coco v. Massey Steamship Co., 174 Wis. 545, 183 N.W. 677 (1921); Menge v. 
Manthey, 200 Wis. 485, 227 N.W. 938 (1930). But cf. Kuske v. Miller Bros. Co., 
227 Wis. 300, 277 N.W. 619 (1938) (“frequenter” injured through unsafe ap- 
paratus of independent contractor engaged to break scrap held entitled to re- 
cover from occupant of premises). 

™ Sandeen v. Willow River Power Co., 214 Wis. 166, 252 N.W. 706 (1934). 

™ Neitzke v. Kraft-Phenix Dairies, Inc., 214 Wis. 441, 253 N.W. 579 (1934). 
Accord: Waskow v. Robert L. Reisinger & Co., 180 Wis. 537, 193 N.W. 357 
(1923). 
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This emphasis upon control is precisely that made by the common 
law, and the Statute therefore has apparently effected no change as 
regards independent contractors.7® 


VI. LIABILITY OF PERSONS IN CHARITABLE, 
MUNICIPAL, PARENTAL, OR CO-EMPLOYE 
RELATIONSHIPS 


The most striking achievement of the Safe Place Statute is not 
in its effect on the standard of care required of the occupant of the 
premises but in its adventitious breakdown of defenses traditionally 
available at common law. In several instances the disintegration of 
the common-law rule has already received judicial sanction ; in others, 
similar sanction may be anticipated, although the field is not free 
from speculation. 


A. CHARITABLE IMMUNITY 


In Wilson v. Evangelical Lutheran Church of the Reformation," 
the plaintiff alleged that, while visiting the defendant church, she 
fell because of an insufficiently lighted stairs. The court upheld her 
complaint against demurrer upon the ground that the Statute had 
abrogated the common-law exemption of charitable and religious 
corporations from the doctrine of respondeat superior. The court 
said :75 


If the complaint in this case states a cause of action it is be- 
cause the defendant failed to maintain a public building so as to 
render the same safe. The principle upon which charitable cor- 
porations were held not to be liable for acts of their servants in- 
volved considerations of public policy. It is peculiarly within the 
province of the legislature to determine questions of public policy. 
The chapter referred to makes no exceptions of religious or char- 
itable corporations and there appears to us to be no reason why 
it does not apply to a place of worship maintained by a religious 
corporation. More appropriate language to express that intention 
could scarcely be employed. 


“More appropriate language” would, of course, have been a simple 
legislative declaration that the Safe Place Statute wiped out the doc- 





™ Hackett v. Western Union Telegraph Co., 80 Wis. 187, 49 N.W. 822 (1891); 
Smith v. Milwaukee Builders’ & Traders’ Exchange, 91 Wis. 360, 64 N.W. 1041 
(1895); Machae v. Fellenz Coal Co., 183 Wis. 44, 197 N.W. 198 (1924); see 
Restatement of Torts (1934) §426. 

202 Wis. 111, 230 N.W. 708 (1930). 

Id. at 113, 230 N.W. at 709. Accord: Jaeger v. Evangelical Lutheran Holy 
Ghost Congregation, 219 Wis. 209, 262 N.W. 585 (1935). 
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trine of charitable immunity. There would then have been no room 
for the invocation of the constructional canon that common-law prin- 
ciples will be presumed not affected by legislation using general terms 
grammatically sufficient to abrogate the common-law rule.7* Only 
seven years before, the court had explicitly held that the Safe Place 
Statute was not intended to abrogate any common-law doctrines of 
immunity in the absence of clear legislative language to that effect.77 
The two constructional approaches cannot be reconciled. But there 
can be doubt as to the social desirability of the decision. The lack of 
any real reason for the doctrine of charitable immunity has repeatedly 
been pointed out.7* And while the case succeeds in eliminating the 
outworn doctrine from only a small portion of tort law—that having 
to do with premises—any inroad at all represents an advance. 

Where the defendant in a Safe Place Statute case is a charitable 
institution, the issue of whether the scene of the accident was a “pub- 
lic building” or a “place of employment” becomes sharply posed. 
If the defect injuring the plaintiff was not a “structural” one, so that 
he may not rely upon the theory that the place was a “public build- 
ing”, he is forced to bring his case within the definition of a “place of 
employment”. This, in the case of a charity, is an impossible task, 
since the court has expressly held that a charitable institution neither 
conducts an “industry, trade or business” nor employs persons “for 
profit”, thus failing to come within the statutory definition of “place 
of employment” in Section 101.01 (1).7° 


B. GovERNMENTAL IMMUNITY 


The history of the defense of governmental function to a suit 
brought under the Safe Place Statute has been one of judicial re- 
sistance to a consistent legislative manifestation of a desire to abrog- 
ate the defense. After avoiding a decision as to whether a school 
district was the “owner” of a “public building” in an early case,5° 
the court, when squarely faced with the problem, held that Section 
101.01 (13) as it then stood did not include a school district within 
its definition of “owner”, which then read: “owner shall mean and 
include every person, firm, corporation, state, county, town, city, vil- 





* Will of Johnson, 175 Wis. 1, 183 N.W. 888 (1921). 
"Sullivan v. School District No. 1, 179 Wis. 502, 191 N.W. 1020 (1923) 
cage held not to abrogate common law doctrine of governmental immunity 
or tort.) 
"Comments (1922) 2 Wis. L. Rev. 246; (1918) 31 Harv. L. Rev. 479. 
® Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 277 N.W. 632 (1938). 
” Juul v. Schoo: District, 168 Wis. 111, 169 N.W. 309 (1918). 
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lage, manager, representative, officer or other person’”.8! The con- 
struction given seems to deny meaning to the words “or other per- 
son”. And in Sullivan v. School District,8? the court, assuming that 
the term “employer” included a school district and thus placed upon 
the defendant the duty of guarding manual training saws in favor of 
“frequenters”, nevertheless held the plaintiff pupil not a “frequenter” 
upon the ground that the legislature could not have intended to alter 
the common-law rule of governmental immunity. Since the pupil was 
iu the school building by express invitation and was therefore not a 
“trespasser”, he would seem automatically a “frequenter” under 
Section 101.01 (5), and the court’s decision therefore a mere ration- 
alization of its refusal to hold liable a governmental unit. 

The matter was finally set at rest by the 1931 amendment, which 
expressly included “state, county, town, city, village, school district, 
sewer district, drainage district, and other public or quasi public 
corporations” in the delinitions of “owner” and “employer”. 

Even after the amendment, however, there still remained the 
question whether it served to abrogate entirely the doctrine of gov- 
ernmental immunity in cases where the Statute applied, or whether 
it merely aimed to include the specified governmental organizations as 
owners and employers in cases where the organization, by perform- 
ing a proprietary function, renounced the immunity. The case of 
Heiden v. Milwaukee®* made it clear that the inclusion of govern- 
mental organizations in the definitions of 1931 imposed liability upon 
such organizations irrespective of whether a governmental or pro- 
prietary function was being performed. 

As with the doctrine of charitable immunity, partial abolition of 
governmental immunity seems better than none. More and more we 
are scotching the notion that the government may commit torts with 
impunity.84 The legislature has seen fit to abolish the doctrine as 
regards negligent driving of municipally owned automobiles,®> and 
as to certain highway defects.8* It is thus perhaps not too much to 
hope that an entire abolition of the doctrine is not far distant. 








* Srnka v. Joint District No. 3, 174 Wis. 38, 182 N.W. 325 (1921). 

179 Wis. 502, 191 N.W. 1020 (1923). 

226 Wis. 92, 275 N.W. 922 (1937). 

“See Borchard, Governmental Liability in Tort (1924) 34 Yale L. J. 1, 129, 
229; Doddridge, Distinction Between Governmental and Proprietary Functions of 
Municipal Corporations (1925) 23 Mich. L. Rev. 325; Harno, Tort Immunity 
of Municipal Corporations (1921) 4 Ill. L.Q. 28; cf. Maguire, State Liability for 
Tort (1916) 30 Harv. L. Rev. 20. 

Wis. Stat. (1939) §66.095. 
Wis. Stat. (1939) §§66.25, 81.15. 
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As with charitable corporations, the injured person can recover 
from a governmental organization only if the place of injury was a 
“public building”. A governmental organization cannot be a “place 
of employment” (at least in its governmental capacity) since it car- 
ries on no “industry, trade or business”, and employs no person “for 
profit” within Section 101.01 (1).87 


C. DisaBiLtity oF CHILD TO SUE PARENT 


The common-law rule is well established in Wisconsin that an 
unemancipated minor child may not sue his parent in tort.8* It is 
interesting to speculate whether the Safe Place Statute abrogates 
this immunity where the suit is based upon defects in the parent’s 
premises. Certainly the parent is a “person” within the meaning of 
the statutory definition of “employer” or “owner”. While at first 
blush this would hardly seem a sufficient peg upon which to hang 
the abolition of the immunity doctrine, it must be remembered that 
the charitable immunity was held to have been abolished by virtue 
of language hardly more explicit. One may, therefore, anticipate that 
venturesome counsel will some day seek to hold the parent (or, 
more realistically, the parent’s public liability insurer) at the suit 
of the child under the Act. While there is no particular reason of 
policy why the doctrine should be abrogated solely in relation to the 
law of premises, and not as to other types of negligence, the same 
might have been said of the charitable and governmental situations. 


D. Co-EMPLOYES 


The definition of “employer” in Section 101.01 (3) includes “any 
agent, or other person, having control or custody of any employment, 
place of employment, or of any employe”. The definition of “owner” 
in Section 101.13 includes “any manager, representative, officer or 
other person having ownership, control or custody of any place of 
employment or public building”. If taken at its full verbal scope, 
this language would impose liability upon an agent in charge of a 
part of a building for injuries suffered because of the negligent main- 
tenance of a fellow-employe. Each employe having custody is theo- 
retically liable for the negligence of each other employe. Such a 
results is, of course, wholly out of line with every principle of agency, 
since the doctrine of respondeat superior clearly does not apply as 








™ Herrick v. Luberts, 230 Wis. 387, 284 N.W. 27 (1939); Cegelski v. Green 
Bay, 231 Wis. 89, 285 N.W. 343 (1939). 
*“ Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 
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between agents.8® Moreover, such liability would serve no social 
purpose. Since one agent gets no pecuniary benefit from the acts of 
another agent, no reason for the imposition of respondeat superior 
exists. The Statute, if so interpreted, would clearly work an unfair 
result in this respect. 


CONCLUSION 


This catalog of the achievements of the Safe Place Statute, as 
judicially construed, reveals much that is good for the Wisconsin 
system of jurisprudence and much that is not good. Perhaps the 
best method of ascertaining the Statute’s net worth is to regroup 
its works into four categories and to separate assets from liabilities. 


Undoubtedly, the outstanding achievement of the Safe Place 
Statute lies in the implementation it gives to the Industrial Commis- 
sion’s regulatory code. Persons injured on premises are benefited 
because violation of these regulations constitutes per se negligence.®® 
And the owner is benefited through his ability, in many cases, to 
avoid liability by compliance with a readily available and easily un- 
derstandable code. 

A survey of the General Orders of the Industrial Commission 
gives some idea of their scope: General Orders on Safety, Safety 
Orders for General Industry, Elevators, Tunnels, Caisson or Trench 
Construction, Electrical Safety, Dust, Vapors, Gases, Fumes, Indus- 
trial Lighting, School Lighting, Sanitation, Safety and Construction, 
Refrigeration, Existing Buildings, Heating, Ventilating, Air Con- 
ditioning, and Fire Prevention. Advisory committees made up of 
representatives of interested organizations have assisted in the formu- 
lation of these orders. For example, General Orders on Safety was 
the work of representatives of the Industrial Commission, Wisconsin 
Manufacturers’ Association, Milwaukee Association of Commerce, 
Wisconsin State Federation of Labor, and insurance interests.®! 








* Restatement, Agency (1933) §358. 

” There can be no doubt that the Safe Place Statute imposes liability where 
the jury, at common law, might have absolved the defendant. But this in- 
creased liability has not been reflected in higher public liability insurance rates. 
The National Bureau of Casualty and Surety Underwriters’ rate schedules con- 
tain no loading because of the act. And a comparison of the rates charged for 
the so-called “Owners’, Landlords’, and Tenants’” policies suggests that Wisconsin 
insureds pay something approaching the national average. With respect to pub- 
lic liability rates on apartments, mercantile buildings not occupied by the owner, 
office buildings, halls, department stores, and vacant buildings, Milwaukee’s rates 
are higher than those of San Francisco and New Orleans, but lower than those of 
Buffalo, Newark, and Pittsburgh. 
"Letter of Industrial Commission, July 17, 1939. 
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Beyond much question, the predominant purpose of the Safe 
Place Statute was thus to substitute expert standards of safety for 
the relatively uninformed opinions of judges and juries. Indeed, 
there is ground for believing that the Statute was intended to apply 
only where an Industrial Commission safety regulation had been vio- 
lated.°2 The Act, as adopted in 1911, placed on the employer the 
duty of making his place “safe” and delegated to the Industrial 
Commission the task of formulating orders which would define 
“safety”.®3 It is surely arguable that an injured person who could 
point to no violation of the code was intended to be relegated to 
his common-law remedy, based upon the failure of the occupant of 
premises to keep them “reasonably safe”. 


Whatever the Statute’s original purpose, it is constantly applied 
although no Industrial Commission safety regulation has been vio- 
lated.°* Thus in Bunce v. Grand and Sixth Building, Inc.,°* the 
plaintiff, injured by a fall occasioned by the different floor levels in 
the defendant building’s toilet room, was allowed to recover under 
the Safe Place Statute despite the absence of any violation of an 
Industrial Commission order, there being none applicable. But ob- 
servance of a specific safety regulation governing the part of the 





See Altmeyer, The Industrial Commission of Wisconsin (1932) 17-18-106; 
Commons, Principles of Labor Legislation (1927 ed.) 418 (“The legislature has 
laid down the law in a broad way; the Industrial Commission, as rapidly as 
circumstances permit, may fill in the administrative detail’). 

* Wis. Stat. (1939) §101.09. 

See, e.g., the opinion of the Circuit Court of Dane County in Stockdreher 
v. Hunholz, Nov. 15, 1923: 

“While the Industrial Commission is given the power to supplement these 

safety statutes by orders which point out dangers in advance of accidents, 

such orders are in no way essential to liability under these safety statutes. 

Such orders may amplify these statutes but their absence does not relieve 

employers from compliance with the rule prescribed by the legislature”. 

An occasional intimation to the contrary has not been followed. See Maryland 
Cas. Co. v. Thomas Furnace Co., 185 Wis. 98, 201 N.W. 263 (1924) (boiler held 
safe as matter of law, since no Industrial Commission regulation on the sub- 
ject) ; and see the following quotation from a 1919 workmen’s compensation case: 

“ ‘Safe’ as used in the statutes is a relative term. It is defined to mean ‘such 

freedom from danger to the life, health or safety of employes as the nature 

of the employment will reasonably permit! No one can say with certainty 
in a case of this kind just what degree of safety is required until the commis- 
sion lays down a definite and positive rule; employers must exercise their 

best judgment and use the best available means to prevent accidents... . 

It is undoubtedly true that a safer method of signals could have been fur- 

nished, but there is no provision in the statute or in the orders of the com- 

mission directing the safe method and in the absence of such provision, the 
employer cannot be held to the safest method but to the rule above indicated. 

. . . It is not the purpose of the compensation law to punish either the em- 

ploye or employer for mere negligence”. Malek v. Burnell Engineering & 

Const. Co., 3rd. Rep. of Workmen’s Comp. 54. 

* 206 Wis. 100, 238 N.W. 867 (1931). 
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premises or operation causing the injury has been held to insulate 
the occupant against liability.°* 

The second major achievement of the Statute is its effective 
abrogation of the immunity of governmental and charitable organ- 
izations from tort liability relating to premises. Although this brush- 
ing aside of precedent has been accomplished by the unobtrusive 
definition of “employer” in Section 101.01, today it is the aspect 
of the Act perhaps most commonly met with. A study of the thirty- 
one cases construing the Statute which have reached the Supreme 
Court of Wisconsin in the decade 1930-1939 shows that it is most 
frequently invoked, in that court at least, upon these grounds rather 
than for any superiority over the common law with respect to stand- 
ards of safety. Of the thirty-one cases, in nineteen instances the 
plaintiff failed ;°7 in ten cases in which he prevailed, it is difficult to 
see how the Safe Place Statute afforded any advantage that the 
common-law standard of “reasonable safety” would not have given.®* 
In the only two cases in which the Statute appears to have made any 
difference, the plaintiff recovered because of its abolition of the doc- 
trines of governmental and charitable immunity, respectively.®® 





* Skrzypezak v. Konieczka, 224 Wis. 455, 272 N.W. 659 (1937) (where regu- 
lation did not require bracketing post, failure to bracket held no defect) ; Water- 
man v. Heineman Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938) (since lighting 
regulation adhered to, warning sign unnecessary) ; cf. Kendzewski v. Wausau Sul- 
phite Fibre Co., 156 Wis. 452, 146 N.W. 517 (1914). 

* Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930); Baker v. Janesville 
Traction Co., 204 Wis. 452, 234 N.W. 912 (1931); Kinney v. Luebkeman, 214 
Wis. 1, 252 N.W. 282 (1934); Kaczmarski v. F. Rosenberg Elevator Co., 216 
Wis. 553, 257 N.W. 598 (1934); Grossenbach v. Devonshire Realty Co., 218 Wis. 
633, 261 N.W. 742 (1935); Jaeger v. Evangelical Lutheran Holy Ghost Congre- 
gation, 219 Wis. 209, 262 N.W. 505 (1935); Skrzypczak v. Konieczka, 224 Wis. 
455, 272 N.W. 659 (1937); Erbe v. Maes, 226 Wis. 484, 277 N.W. 111 (1938); 
Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 277 N.W. 632 (1938); Heckel v. 
Standard Gateway Theatre Inc., 229 Wis. 80, 281 N.W. 640 (1938); Waterman 
v. Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29, (1938); Sikora v. Great 
Northern Ry. 230 Wis. 283, 282 N.W. 588 (1938); Dieckes v. White Paving Co., 
229 Wis. 660, 283 N.W. 446 (1938); Herrick v. Luberts, 230 Wis. 387, 284 N.W. 
27 (1939); Cegelski v. City of Green Bay, 231 Wis. 89, 285 N.W. 343 (1939); 
Lawver v. Joint District No. 1, 288 N.W. 192 (Wis. 1939); Grinde v. City of 
Watertown, 288 N.W. 273 (Wis. 1939); Prehn v. C. Niss & Sons, Inc., 288 N.W. 
736 (Wis. 1939); Connor v. Meuer, 288 N.W. 273 (Wis. 1939). 

“Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930); Wash- 
burn v. Skogg, 204 Wis. 29, 233 N.W. 765 (1931); Bunce v. Grand & Sixth Bldg., 
Inc., 206 Wis. 100, 238 N.W. 867 (1931); Bent v. Jonet, 213 Wis. 635, 252 N.W. 
290 (1934); Neitzke v. Kraft-Phenix Dairies, Inc., 214 Wis. 441, 253 N.W. 579 
(1934) ; Sandeen v. Willow River Power Co., 214 Wis. 166, 252 N.W. 706 (1934); 
Tomlin v. C.M‘St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 (1936); Powers v. 
Cheney Const. Co., 223 Wis. 586, 270 NW. 41 (1936); Sweitzer v. Fox, 226 Wis. 
27, 275 N.W. 546 (1937); Kuske v. Miller Bros. Co., 227 Wis. 300, 277 N.W. 
619 (1938). 

” Wilson v. Evangelical Lutheran Church of Reformation, 202 Wis. 111, 230 
N.W. 708 (1930); Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). 
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As with the aspect of the Safe Place Statute which gives the 
effect of law to Industrial Commission regulations, this abrogation of 
immunities is a definite advance. So, perhaps, is the abolition of the 
doctrine of assumption of risk, although the retention of the doc- 
trine of contributory negligence largely offsets the gain. And mak- 
ing the landlord liable for structural defects in existence before 
he transferred possession to the tenant may constitute a forward 
step. But there the asset side of the Statute would seem to end. 


The Act’s third major achievement has been the introduction 
into tort law of the several questionable doctrines previously de- 
scribed—iiability to gratuitous licensees for defects unknown to the 
owner, the possible removal of the requirement that the injured party 
fail to realize the risk involved, liability of an agent for defects not 
caused by himself. It is safe to say that the common law would 
not have evolved these doctrines if left to itself. 


Finally, the Safe Place Statute has provoked an inestimable 
amount of litigation. For one thing, the jury is made the judge of 
the question of what constitutes safety even more widely than at 
common law.}®° As a result, the cases are full of hairline distinc- 
tions. Thus a step in the floor of a public building has been held 
“unsafe”,1°! yet a floor mat,!°? a step without a warning sign in 
a department store,1°? and a rug in a motion picture theatre cor- 
ridor!®* have been held “safe” as a matter of law. A standard pro- 
duct such as a box car is “unsafe’’,!°> but a similar standardized elec- 
trical clothes washer is “safe”.1°® Ice which freezes on the floor of 
an ice house is “unsafe’,!°* but ice on an elevated passageway’ 
and wet beet pulp on the floor of a sugar factory! is “safe”. Pieces 
of planking are “unsafe’,11° but a broken chain used to move a 








 E.g. “The legislature evidently endeavored to remove the question [of 
safeness] as exclusively as practicable into the field of jury interference”. Sadowski 
v. Thomas Furnace Co., 157 Wis. 443, 450, 146 N.W. 770, 773 (1914). 

* Hommel v. Badger State Inv. Co., 166 Wis. 235, 165 N.W. 21 (1917); 
Bunce v. Grand & Sixth Bldg., Inc. 206 Wis. 100, 238 N.W. 867 (1931). 

™ Erbe v. Maes, 226 Wis. 484, 277 N.W. 111 (1938). 

“® Waterman v. Heineman Bros., 229 Wis. 209, 282 N.W. 29 (1938). 
( ae v. Standard Gateway Theatre, Inc., 229 Wis. 80, 281 N.W. 640 
1938). 

*’ Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913); Van 
De Zande v. C.&N.W. Ry., 168 Wis. 628, 170 N.W. 259 (1919). 

*° Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921). 

™ Sweitzer v. Fox, 226 Wis. 27, 275 N.W. 546 (1937). 

a Kendzewski v. Wausau Sulphite Fibre Co., 156 Wis. 452, 146 N.W. 517 
(1914). 

* Tallman v. Chippewa Sugar Co., 155 Wis. 36, 143 N.W. 1055 (1913). 
™ Puza v. C. Hennecke Co., 158 Wis. 482, 149 N.W. 223 (1914). 
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pile driver!!! and a canopy which gave way under a repairman’s 
weight!!? are “safe”. 


But the question of what constitutes an actual defect is, after 
all, little more troublesome than the same question at common law. 
Where the Safe Place Statute has caused the most trouble is in the 
simple fact that, being a statute, it poses all the problems to which 
statutory wording, with its accompanying judicial gloss, is heir. What 
is a “structural defect” ?11* What constitutes a “public building” ?114 
At what point does a workplace become a “place of employment” ?!15 
Is a flagpole a “place of resort”?146 Can a municipality have a 
“place of employment” ?!!7 Is a social caller a “frequenter” ?118 
Until the last drop of ambiguity is squeezed from each word, the 
process of construction which the Act necessitates goes on. Mean- 
while, the community must bear the cost of litigation. 

Fortunately, the statutory wheat can safely be separated from the 
chaff. Industrial Commission regulations may be endowed with 
teeth sufficient to impose automatic liability on their violators by 
enacting a simple provision: 

The violation of any order of the Industrial Commission adopted 

pursuant to Chapter 101, when shown in any action for injuries 

to the person, shall constitute negligence as a matter of law. 

Whether the abrogation of governmental or charitable immuni- 
ties should be achieved as part of the law of premises is questionable. 
Reconsideration of both doctrines in their entirety, followed by sta- 
tutes doing away with so much as the legislature sees fit to abolish, 
seems a more orderly procedure. If the legislature is unwilling to 
widen materially the gap created in the immunity doctrines by pres- 
ent law, it can at least consolidate existing law by providing :11® 





™ Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915). 

4 Palmer v. Janesville Improvement Co., 195 Wis. 607, 219 N.W. 437 (1928). 

™ E.g., Holcomb v. Sczymczyk, 186 Wis. 99, 202 N.W. 189 (1925) (ice); 
Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930) (lights). 

™ E.g., Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934) (temporary bleach- 
ers) ; Grinde v. City of Watertown, 288 N.W. 196 (Wis. 1939) (park slide). 

™* E.g., United States F. & G. Co. v. Christiansen, 193 Wis. 1, 212 N.W. 660 
(1927) (trench under construction). 

“* E.g., Lawver v. Joint District No. 1, 288 N.W. 192 (Wis. 1939). 

“t E.g., Herrick v. Luberts, 230 Wis. 387, 284 N.W. 27 (1939) (town street) ; 
Cegelski v. City of Green Bay, 231 Wis. 89, 285 N.W. 343 (1939) (toboggan slide). 

™®See Klemens v. Morrow Milling Co,. 171 Wis. 614, 618, 177 N.W. 903, 
904 (1920). 

™’Such a bill would, it is true, slightly extend the inroad made on these 
immunities by the Safe Place Statute as it now stands, which abridges them, gen- 
erally speaking, only where there is a “public building”. The suggested Statute 
would abridge the immunities in all cases involving defective premises, whether 
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The defenses of charitable or governmental function shall not 
be available in an action against the occupant of premises for 
injuries to the person. 


Any reforms in the doctrine of assumption of risk or in the law of 
landlord and tenant had better, likewise, be treated as separate prob- 
lems, broader than the existing Safe Place Statute. 

The only way of ridding the law of the two unhealthy achieve- 
ments of the Safe Place Statute—the doubtful doctrines and the 
litigation-provoking verbal ambiguities—is the somewhat drastic 
method of repealing Sections 101.06 and 101.07(1) outright. Little 
reason, save sentimentality, argues their continuance in the statute 
book.12° With those undesirable aspects excised, and the good re- 
tained, the Safe Place Statute could again justly be called “nothing 
less than a work of genius”.121 





buildings or not. If the abrogation is to be attempted at all, no reason exists 
why it should stop at the fortuitous point where the present statute stops it. 

” With the Safe Place Statute abrogated save where an Industrial Commission 
order is violated, it may be that Wis. Stat. (1939) §102.57, imposing a 15% in- 
creased penalty in certain workmen’s compensation cases, should be amended to 
include the penalty not only where the employer has violated an Industrial Com- 
mission order, but also where he is guilty of common-law negligence. 
™See Altmeyer, The Industrial Commission of Wisconsin (1932) 106. 





























THE IMPOSTOR PAYEE II* 
ALBERT SALISBURY ABEL 


A favorite rationale of the impersonation cases, next after the 
doctrine of primary intention, has been some variant of the concepts 
of negligence or estoppel. Express recognition by the Negotiable 
Instruments Law of the latter as a ground for imposing the re- 
sultant loss on the maker or drawer, even should the indorsement of 
the impostor be deemed a forgery normally inoperative to trans- 
fer rights in the paper, eliminates any argument based on the statute, 
when the characteristic elements of estoppel are made to appear. As 
usually applied and discussed, however, the theories based on neg- 
ligence or estoppel exhibit a tendency to characterize the mere act 
of the first victim in delivering negotiable paper to the impostor as 
negligent or precluding conduct regardless of the accompanying cir- 
cumstances.?4® The problem in this connection is to determine 
whether the decisions professing to rely on negligence or estoppel 
have applied those concepts in their customarily accepted sense or 
have taken a latitudinarian course tending to distort their meaning and 
dispense with their ordinary requisites. 

One of the commoner forms which references to the doctrine 
of estoppel take in the impersonation cases is employment of the 
old saw that as between two equally innocent persons, he who has 
made a loss possible must bear it.2°° Perhaps as unilluminating a 





* The preceding installment of this article commences on page 161 of the 
March issue. 

See Burrows v. Western Union Telegraph Co., 86 Minn. 504, 90 N.W. 
1111 (1902); Hoffman v. American Exchange National Bank, 2 Neb. Unoff. 
217, 222, 96 N.W. 112 semble; Forbes & King v. Espy, Heidelbach & Co., 21 
Ohio St. 474 (1871) ; Winters National Bank v. Roberts, 20 Ohio Dec. 690 (1909) ; 
Comment (1938) 13 Notre Dame Lawyer 211; (1938) 38 Col. L. Rev. 172; 
(1938) 26 Geo. L. J. 498; (1938) 15 N.Y.U.L.Q. Rev. 290; (1938) 12 Temple 
L. Q. 253. 

See United States v. National Exchange Bank, 45 Fed. 163, 167 (C.C.E. 
D. Wis. 1891); Cureton v. Farmers’ State Bank, 147 Ark. 312, 318, 227 S.W. 
423, 424 (1921); Missouri Pacific R.R. v. M. M. Cohn Co., 164 Ark. 335, 338, 
261 S.W. 895, 896 (1924); Boatsman v. Stockmen’s National Bank, 56 Colo. 
495, 501, 138 Pac. 764, 770 (1914); Central National Bank v. National Metro- 
politan Bank, 31 App. D.C. 391, 404 (1908); Milner v. First National Bank of 
Waynesboro, 38 Ga. App. 668, 670, 145 S.E. 101, 102 (1928); Peninsular State 
Bank of Michigan v. First National Bank, 245 Mich. 179, 184, 222 N.W. 157, 
158 (1928); Crippen, Lawrence, & Co. v. American National Bank, 51 Mo. 
App. 508, 516 (1892); Montgomery Garage Co. v. Manufacturers’ Liability 
Insurance Co., 94 N.J.L. 152, 155, 109 Atl. 296, 297, 22 A.L.R. 1224 (1920); 
Merchants’ Loan & Trust Co. v. Bank of the Metropolis, 7 Daly 137, 140 (N.Y. 
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cliché as there is in the whole range of legal rhetoric,2* the formu- 
lation answers one question by raising two, namely, (1) what are 
equally innocent parties? (2) which of them has made the loss 
possible ? 

The general tendency in the field here under consideration is to 
declare (or rather, to assume, for explicit analysis is rarely present) 
that both victims of the impostor are equally innocent and that as 
between them the first victim is the one who has made the loss 
possible—quite without regard to what either may have done or 
omitted to do in giving or receiving the paper. This assumption dis- 
poses of the lurking ambiguities of the maxim by ignoring them; but 
that is hardly a satisfactory solution. 

For one thing, the rule only professes to be applicable as between 
two equally innocent persons. It may be readily admitted that if the 
conduct of either or both of the victims were characterized by malice 
or fraud, “equally innocent” would hardly be an appropriate phrase 
to describe their position. Is it any more appropriate where either 
or both of them have been negligent in dealing with the impostor? 
It is this matter of care or lack of care in the course of the trans- 
action which complicates the impostor cases, neither malice nor fraud 
on the part of either victim ever appearing ag elements in the fact 
set-up. Negligence, it is true, bears no connotation of moral culpa- 
bility but that it is not ordinarily regarded as consistent with legal 
biamelessness requires no extended demonstration. If one of the 
parties has been negligent and the other prudent, it is difficult to see 
how in a legal point of view the former can be “equally” innocent 
with the latter.25? If both are negligent, it is similarly hard to view 





C.P. 1877); First National Bank of Ft. Worth v. American Exchange National 
Bank, 49 App. Div. 349, 355, 63 N.Y. Supp. 58, 61 (1st Dep’t 1900); dissent per 
Hobbs, J. in Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 416, 
10 N.E. (2d) 457, 466 (1937); Winters National Bank v. Roberts, 20 Ohio Dec. 
690, 691 (1909); Comments (1931) 35 Dickinson L. Rev. 91, (1938) 
13 Notre Dame Lawyer 211; (1938) 18 B.U.L. Rev. 151; (1938) 26 Geo. L. J. 
498; (1938) 15 N.Y.U.L.Q. Rev. 290, n. 11. 

™ The yielding contours of this seductive principle are illustrated by the fact 
that the dissenting justices resorted to it as a reason for casting the loss on the 
second victim in Land Title & Trust Co. v. Northwestern National Bank, 196 
Pa. 240, 46 Atl. 420, 50 L.R.A. 75 (1900). For a thoroughgoing exposure of its 
intellectual vacuity see Professor Puttkammer’s discussion (with specific reference 
incidentally, to imposture in negotiable instruments cases) in (1929) 23 Ill. L. 
Rev. 701. 

7™See Robertson Banking Co. v. Brasfield, 202 Ala. 167, 168, 79 So. 651, 
652 (1918); McCornack v. Central State Bank, 203 Iowa 833, 845, 211 N.W. 
542, 551 (1926); (1937) 15 N.C.L. Rev. 188. Cf. Comment (1927) 75 U. of Pa. 
L. Rev. 778. 
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the conduct of either as legally “innocent” and so again there can 
be no room for reasoning predicated on equal innocence. The only 
occasion proper for resort to the maxim would seem to be when 
both victims exercised some care in dealing with the impostor; and 
even then it might involve the difficult task of comparing the care 
exercised by each of them to determine equality. Where the first vic- 
tim has exercised care and the second has not, the doctrine would 
indeed seem to express the qualification of the former’s liability under 
that state of facts recognized in the Tolman and similar cases; but it 
is doubtful whether most of the discussions purporting to rely on 
the maxim are conscious of that consequence and certainly it has 
seldom been used to furnish the reason for the qualification.” 
The tendency has rather been to disregard negligence, treating its 
presence as compatible with “equal innocence” and thus in effect 
construing the maxim as applicable in the absence of malicious or 
fraudulent conduct by at least one of the parties seeking to avoid 
the loss.?5* 

Disregard of negligence in this connection, however open to 
criticism, does at any rate render the doctrine applicable; but con- 
ceding its applicability, is the maxim of any potential assistance 
on the concrete issue of allocating the loss occasioned by the inter- 
position of an impostor in a negotiable instrument transaction? The 
question still must be answered, which of the victims has made the 
loss possible? The conventional statement is that the first victim has 
done so by issuing or transferring the paper to the swindler.?*° 
There could of course be no resultant loss unless that delivery oc- 
curred. But equally there could be no loss unless a subsequent party 
consented to take the paper from the impostor. In the event he could 
not dispose of it and had to retain it, the first victim would be able 
to escape liability.*°* It thus appears that both parties have made 





= The only decision in which it seems to have had any considerable weight 
appears to be State ex rel. Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936); 
see dissenting opinion, Land Title & Trust Co. v. Northwestern National Bank, 
196 Pa. 230, 240, 46 Atl. 420, 423, 50 L.R.A. 75 (1900). 

*4See (1920) 34 Harv. L. Rev. 78. But see Crippen, Lawrence, & Co. v. 
American National Bank, 51 Mo. App. 508, 518 (1892). 

= See United States v. National Exchange Bank, 45 Fed. 163, 167 (C.C.E.D. 
Wis. 1891); Missouri Pacific R. R. v. M. M. Cohn Co., 164 Ark. 335, 338, 261 
S.W. 895, 896 (1924); Central National Bank v. National Metropolitan Bank, 
31 App. D.C. 391, 404 (1908); Milner v. First National Bank of Waynesboro, 
38 Ga. App. 668, 670, 145 S.E. 101, 102 (1928); cf. (1937) 15 N.C.L. Rev. 188. 

**In one case, Commercial Bank & Trust Co. v. Southern Industrial 
Ranking Corp., 16 Tenn. App. 141, 66 S.W. (2d) 409 (1932), this very consider 
ation seems to have been the theory on which the first victim, unsuccessful 
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the loss possible since it can only arise where the impostor succeeds 
both in inducing some one to give him the paper, and some one else to 
take it from him.**? Accordingly, it is submitted not only that the 
maxim is by its terms inapplicable but also that even if it were ap- 
plicable, it would give no clue as to how the loss should be borne 
inasmuch as both parties have made it possible. 

The “one of two innocent parties” doctrine can hardly be crit- 
icised, however, on the basis of its independent validity since it is 
unlikely that it is conceived of by those who urge it as a precise defi- 
nition of a special rule for allocating the loss. Instead it is a member 
(albeit a deformed member) of the family of principles commonly 
included under the head of Estoppel. In its classical though meaning- 
less and verbally infelicitous language, the proponents of the policy 
of imposing the loss in all instances on the first victim of the im- 
posture find ready to hand a formula for deciding on the basis of 
estoppel,”°* attractive in its broadly ethical flavor as it is dangerous 
by reason of its elision of the elements traditionally summarized in 





below, appealed. This interesting attempt to turn the “one-of-two-innocent- 
parties” formula to the use of, instead of against the prior victim, was un- 
successful, however, the appeal passing off on the issue of proximate cause 
noticed infra n. 324. See the dissenting opinion in Land Title & Trust Co. v. 
Northwestern National Bank, 196 Pa. 230, 242, 46 Atl. 420, 427, 50 L.R.A. 
75 (1900) ; (1929) 23 Ill. L. Rev. 702. 

*"The argument has been made that, had the first victim elected to pay 
the impostor in cash rather than with a negotiable instrument, the loss would 
have fallen on him and that the consequences of using the one medium of pay- 
ment should be the same as those of using the other, since the only conceivable 
ground on which cash payment might have been refused would be suspicion as 
to identity, in which event the victim would have acted improperly in creating 
a possible source of loss to another rather than identifying, see United States 
v. National Exchange Bank, 45 Fed. 163, 167 (C.C.E.D. 1891); First National 
Bank of Ft. Worth v. American Exchange National Bank, 49 App. Div. 349, 
353, 63 N.Y. Supp. 58, 61 (1900); Forbes & King v. Espy, Heidelbach & Co., 
21 Ohio St. 474, 484 (1871); Land Title & Trust Co. v. Northwestern National 
Bank, 196 Pa. 230, 238, 46 Atl. 420, 424, 50 L.R.A. 75 (1900); cf. (1930) 
18 Calif. L. Rev. 696. This line of reasoning, however, disregards what actually 
was done and makes payment by order instrument in effect no different from 
payment by bearer instrument, thus giving the transaction the character of a 
fictitious-payee dealing which as has been shown in the course of the discussion, 
it is universally held not to be. Whatever the influences that may have led to 
the giving of order paper, perhaps usually the fact that that is the commonest 
type of negotiable paper in which blank instrument forms are ordinarily 
drawn, it is submitted that it would be hazardous to base the result in im- 
postor cases on arguments which would tend to break down the distinctions 
between bearer and order instruments. See dissenting opinion, Land Title & Trust 
Co. v. Northwestern National Bank, supra at 240. 

**See (1938) 23 Corn. L. Q. 309. This is brought out clearly by cases 
where the “one of two innocent parties” formulation is rejected upon an analysis 
of the requisites for estoppel, see Western Union Telegraph Co. v. Bi-Metallic 
Bank, 17 Colo. App. 227, 229, 68 Pac. 115, 116, (1902). 
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the term “estoppel”. An exposure of the ineptitude of the expression 
in question as a criterion of liability is therefore of less moment 
than an examination of the bearing of the parent doctrine, estoppel, 
on cases of misrepresented identity. 

It will be recalled that the Negotiable Instruments Law ex- 
pressly recognizes that a drawer or maker must answer for the con- 
sequent loss in case an estoppel exists, even though the indorsed 
signature is concededly a forgery. The effect of an estoppel when 
it is once established is clearly declared, the only matter remaining 
for determination being whether estoppel has been established. While 
there has been some reluctance to base the result in impersonation 
cases on grounds of estoppel, attributable perhaps to a feeling that 
explanation on that basis might be to a degree contradictory of the. 
favorite fiction of dominant intention, by inferentially admitting the 
fact of forgery which the intention test denies, still instances are not 
wanting where the principle of casting the loss on the first victim 
of the impostor in all cases has been placed upon grounds of es- 
toppel?*® either directly or, more often, indirectly by the “one of 
two innocent persons” technique. Whether any such simple and 
sweeping operation can properly be given in these situations to 
estoppel must depend upon an analysis of its elements. 

The generally recognized requisites of estoppel by conduct are 
three—representation, reliance, resulting detriment.?°° As to the 
last of these, no detailed discussion is required, the loss resulting from 
the impostor’s transfer of the instrument being plainly sufficient to 
satisfy this requirement. As regards representation and reliance, the 
case is not quite so clear. 


The loss in these cases is occasioned by the fact that while the 
impostor is supposed to be the same person as the named payee or 





»* One case held that the first victim must bear the loss on the ground that 
his conduct formed a basis for the estoppel spoken of under §23. Montgomery 
Garage Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 109 Atl. 
296, 22 A.L.R. 1224 (1924). The result seems sound under the facts of the case 
inasmuch as no effort had been made to establish the facts as to identity, but 
the court weakened the effect of the opinion by not differentiating the case 
on that ground and by relying in large part on language of intention and of 
“innocent parties’, as well as statutory application. Also referring to the 
statutory estoppel under the uniform act, see Missouri Pacific R. R. v. M. M. 
Cohn Co., 164 Ark. 335, 339, 261 S.W. 895, 897 (1924); cf. Comments (1931) 
35 Dickinson L. Rev. 93, (1938) 13 Notre Dame Lawyer 211; (1938) 26 Geo. 
L. J. 498. F 

See Bigelow, Estoppel (4th ed. 1886) c. XVIII; cf. 2 Pomeroy, Equity 
Jurisprudence (4th ed. 1918) §804; Sloan, Jowa Law of Estoppel By Record 
and Estoppel in Pais (1932) 17 Iowa L. Rev. 472. 
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special indorsee, he is not really so. A representation of identity 
between the person named to receive payment and the holder pre- 
senting the paper for payment or negotiation is, therefore, the one 
which must be assumed as a basis for the proposition that the maker, 
drawer, or prior indorser is estopped to deny liability on the paper 
in every case after it has passed to a good faith taker. But neither 
this representation nor any other has usually been made by direct 
dealings between the successive victims. If such dealings were shown 
and the first victim gave the second upon inquiry assurances calcu- 
lated to cause the latter to take the paper, there would be a situa- 
tion greatly different from that usually presented, and one which 
would pretty clearly amount to a representation of identity of holder 
and payee ;?*! similar considerations sustain the correctness of those 
cases where the drawer, having placed in the hands of the impostor 
additional means of identification beyond the instrument itself, has 
been forced to bear the loss.*®? In the overwhelming majority of 
cases, however, the only conduct of the maker, drawer, or prior 
indorser which amounts to a representation to one subsequently 
taking from the swindler is the delivery of possession of the in- 
strument. But mere transfer of possession is not of itself such a 
representation that the transferee has title to, or any proprietary right 
in, the thing transferred as will support an estoppel in favor of third 
persons thereafter dealing with him on the faith of his possession 
against the transferor. There are abundant instances to demonstrate 
the applicability in the law of negotiable instruments of this general 
proposition that possession does not of itself create an estoppel. 
Setting aside the cases of lost or stolen order paper as irrelevant, be- 
cause there possession is not delivered under but taken independ- 
ently of the prior party in the chain of title,2®* there still remains 
the considerable group of cases where order paper intrusted to a 
faithless agent of either the transfer or the intended transferee has 





"See Central National Bank v. National Metropolitan Bank, 31 App. D.C. 
391 (1908) (identification to second victim by first victim’s agent). Compare 
Jameson & McFarland v. Heim, 45 Wash. 153, 86 Pac. 165 (1906), with Heim 
v. Meuchert, 48 Wash. 587, 94 Pac. 104 (1908) (arising out of same transaction, 
the first case allowing indorsee recovery against drawer, the second giving 
drawer recovery against party who had identified the impostor and thus pro- 
cured the issuance of the paper). 

7™=See Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 138 Pac. 
764 (1914); Peninsular State Bank of Michigan v. First National Bank, 245 
Mich. 182, 222 N.W. 157 (1928); Hoffman v. American Exchange National 
Bank, 2 Neb. Unoff. 217, 222, 96 N.W. 114 (1902); cf. Fiore v. Ladd, 22 Ore. 202, 
29 Pac. 435 (1892). 

*™See (1938) 12 Temple L. Q. 253. 
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been wrongfully diverted by him*** and the proceeds obtained upon 
a forged indorsement and the still more closely analogous cases 
where misrepresentations of agency have induced the delivery of 
order paper to the swindler who has then negotiated it,?®° in which, 
although possession of the paper is certainly given to the wrong- 
doer by the maker, drawer, or special indorser, the loss is normally 
imposed on the later taker. 


Much the same reasoning applies as to any representation which 
may be thought to result from the fact that the maker, drawer, or 
special indorser writes in a particular name as the designation of the 
payee or special indorsee. Situations in which paper is made payable 
te someone other than the immediate manual transferee, like those 
in which possession is transferred to someone other than the intended 
payee, are much too common to permit successful assertion of the 
proposition that there is a representation that the person named as 
payee is the same as the person to whom the paper is given. Here 
again reference to the cases of the faithless agent and of misrepre- 
sented agency sufficiently establishes the point. Granted that the sub- 
sequent victim of the impostor is in as good a position as if he 
actually knew that his predecessor had delivered possession to the 
impostor and had written the name of the payee as it appears on the 
instrument, neither of these facts alone nor both of them together 
constitute a representation that the holder is the payee. Actually the 
later taker does not know even this much but knows only that his 
transferor does have possession, his belief that such possession has 
been rightfully obtained resting perforce on an assumption. The 
voluntary delivery in fact of the paper by the issuer or prior in- 
dorser may properly be allowed to preclude him from thereafter 
denying that he did designate the payee or indorsee in the manner 
shown on the paper and did deliver possession.*°* What inference 





74See Harmon v. Old Detroit National Bank, 153 Mich. 73, 116 N.W. 
617 (1908); First National Bank of Hastings v. Farmers’ & Merchants’ Bank, 
56 Neb. 149, 76 N.W. 430 (1898) (agent to receive loan applications apparently 
invented mythical borrower and appropriated proceeds of check payable to 
order of said borrower); Shipman v. Bank of the State of New York, 126 
N.Y. 318, 27 N.E. 371 (1891); 1 Joyce, Defenses to Commercial Paper (2d ed. 
1924) 267. 

7 See discussion supra pp. 169, 185-6. Cf. Comment (1937) 7 Brooklyn L. 
Rev. 231; (1929) 23 Ill. L. Rev. 703. 

°° Occasionally a tendency is evinced to accept this representation as in itself 
sufficient to estop the first victim from denying liability, making the fact of de- 
livery rather than that of identity crucial on the issue of risk distribution; see 
Burrows v. Western Union Telegraph Co., 86 Minn. 499, 504, 90 N.W. 1111, 1113 
(1902); (1938) 26 Geo. L. J. 498; (1938) 32 Ill. L. Rev. 732. 
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can they sustain as to the particulars of the transaction by which 
the possessor obtained the paper or the character in which he holds 
it? When the paper is offered for purchase or payment by the im- 
postor, the person to whom it is offered does know that it is payable 
to the order of a designated person and that the person offering it 
is in possession of it; aside from this, in the absence of circumstances 
rarely found in. the cases, he has no basis for an inference as to 
what the conduct of the preceding party may have been.?*7 Whatever 
representations are implicit in making paper payable to a named 
person and in delivering possession of it, he may perhaps claim as 
having been made to him by the conduct of the first victim, but at 
best such conduct falls far short of a representation of identity 
between the person designated to receive payment and the holder of 
the paper, as the lines of authority already referred to demonstrate. 
Furthermore the effort to dispose of all impersonation cases in 
the negotiable instruments field on the grounds of estoppel runs into 
difficulties in connection with the element of reliance as well as 
that of representation.*°* The orthodox law of estoppel requires not 
only that the person induced to act shall have relied on the delusive 
representations but that he shall justifiably have relied.*®® While the 
courts are inclined to regard sympathetically the claims of those who 
have been misled to their injury by false appearances generated by 
another, they are not inclined to give relief simply on that showing, 
if it further appears that the actor has thrown care to the winds and 





"See Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 
(1924), which, although stressing the fact that the instrument itself was trans- 
ferred by the first victim not to the impostor but directly to the second victim 
(apparently to escape the effect of the supposed majority doctrine), went on to 
base the decision on the Tolman case and the absence of representation as to 
the transactions between the impostor and the first victim; District National 
Bank of Washington v. Washington Loan & Trust Co., 62 App. D.C. 200, 65 
F. (2d) 831 (1933); Palm v. Watt, 7 Hun. 319 (N.Y. Sup. Ct. 1876); (1937) 
15 N.C.L. Rev. 188; Western Union Telegraph Co. v. Bi-Metallic Bank, 17 
Colo. App. 229, 234, 58 Pac. 115, 117 (1902) distinguishing cited cases on the 
ground that in all of them the bank knew of “some fact or circumstances relative 
to the action of the drawer from which it might conclude that he had waived 
further identification, or any question as to the genuiness of the indorsement.” 

*® See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 
234, 68 Pac. 115, 117 (1902); Comment (1937) 7 Brooklyn L. Rev. 231; (1938) 
23 Corn. L. Q. 309. 

* Bigelow, Estoppel (4th ed. 1886) 608: “The party further who claims 
the benefit of this estoppel must show that he was ignorant of the truth in regard 
to the representation, and that he was permissibly ignorant thereof ... If he 
knew or under all the circumstances ought to have known the facts, the estoppel, 
even if the representation was made on oath, falls to the ground.” Cf. (1932) 
45 Harv. L. Rev. 1259. 
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proceeded to act on appearances in total disregard of the simple and 
ordinary precautions within his power, which elementary prudence 
would have suggested and which others similarly situated custom- 
arily exercise under like circumstances. The justifiable character of 
the second victim’s reliance as an element supporting a claim of 
estoppel might perhaps be shown with equal sufficiency by proof of 
attempts either to verify the holder’s identity with the designated 
payee or to inform himself of the prior transaction by inquiry of 
the maker, drawer, or indorser; but a total absence of such care in 
either of these particulars as others similarly situated employ, cer- 
tainly does not tend to show justified reliance.?” It is well to recall 
again that aside from the representations the impostor himself may 
make to the later taker, all that the latter knows of him or of the 
paper is that he is in possession of it and that he professes to be 
the same person as the one designated in it to receive payment, cir- 
cumstances which of themselves without any attempt at independent 
inquiry afford scant foundation for a belief that he is indeed the 
designated payee or indorsee authorized to negotiate the paper.?"1 
The language of the Negotiable Instruments Law manifestly 
contemplates that the prior victim’s conduct may be such as to pre- 
clude him from denying liability. While conceivably the statute could 
be construed as referring to conduct in addition to the issuance or 
negotiation of the paper, for instance, a continued notorious course 
of dealing with the impostor, or oral or written assurances of the 
latter’s identity in response to inquiry by the person to whom the 
paper is thereafter offered, it is unlikely that the act would have 
bothered to insert an express qualification to take care of such ex- 
tremely isolated cases. There is, it is submitted, ample scope for the 
rule to operate as one relating to the representations made by issu- 





7™See dissenting opinion per Start, C. J., in Burrows v. Western Union 
Telegraph Co., 86 Minn. 505, 90 N.W. 1111 (1902); Eaton, The Negotiable 
Instruments Law: Its History and Its Practical Operation (1904) 2 Mich. L. 
Rev. 260, 289. 

™ The statements, occasionally to be found, that if the second victim had 
inquired, inquiry would have been directed naturally to the first victim and no 
discrepancy would have been discovered [see Missouri Pacific R. R. v. M. M. 
Cohn Co., 164 Ark. 335, 339, 261 S.W. 895, 897 (1924); Montgomery Garage 
Co. v. Manufacturers’ Liability Insurance Co., 94 N.J.L. 152, 155, 109 Atl. 
296, 297, 22 A.L.R. 1224 (1920); Commercial Bank & Trust Co. v. Southern 
Industrial Banking Corp., 16 Tenn. App. 141, 142, 66 S.W. (2d) 209 (1932)] 
rather clearly overlook this element of reliance as a factor in estoppel. The same 
criticism may be made of those payroll cases which purport to base protection 
of the drawer-employer on the ground that inquiry made of the employer would 
have revealed the imposture, see Rivara v. Delaware, Lackawanna & Western 
R. R., 98 N.J.L. 290, 119 Atl. 6 (1922). 
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ance or negotiation of the paper to the impostor, without resorting 
to the other extreme that every case of thus dealing with an imper- 
sonator precludes the maker, drawer, or indorser from denying 
liability. While making the paper payable to a named person or 
delivering possession of it does not on any proper analysis include 
a representation that the holder is the payee,?”* certainly the conduct 
of the issuer or indorser does imply a representation that reasonable 
care has been exercised to discover the facts concerning the identity 
of the payee and to check up on the truth of the matters, whatever 
they may have been, which induced the delivery of the paper. More- 
over, since such exercise of due care by the issuer or indorser is 
almost necessarily peculiarly within his knowledge, those subsequently 
dealing with the holder of the paper must and therefore may rely 
upon the tacit representation involved in giving it. The later taker 
is justified in assuming that the earlier giver has discharged his duty 
of care under the circumstances, since by the fact of issuance or 
transfer of the instrument he asserts that he has done so; and, if that 
assertion is false, the justified reliance on it into which the later 
transferee has been lulled precludes the first victim, who must then 
bear the resultant loss.?78 

Some vague inkling that this is the true content of the estoppel 
of the maker, drawer, or indorser is perhaps discernible in the oc- 
casional verbal linking of “negligence or estoppel” as constituting 
one of the lines of reasoning by which the loss is normally made to 
rest on such party. Such a union of the terms may suggest an in- 
tuition that the estoppel in this connection is somehow concerned 
with a failure of the first victim to exercise the care rightly to be 
expected of him. Probably, however, it would be better not to rely too 
strongly on any such casual conjunction. The talk respecting estoppel 
quite uniformly appears in a very nebulous form, with little or no 
attempt to specify what representations are assumed or to explain 
how reliance is made out. The general context almost invariably in- 
dicates the unclarified notion that the maker, drawer, or indorser 
is somehow precluded from asserting that the risk should fall on the 
subsequent taker from the impersonator, without regard to the cir- 
cumstances of the particular case. 








™ Falconi v. Mage, 47 Pa. Super. 560 (1911); See Comments (1937) 7 
Brooklyn L. Rev. 231, (1939) 35 Dickinson L. Rev. 96. But see Central National 
Bank v. National Metropolitan Bank, 31 App. D.C. 391, 404 (1908). 

7 See Montgomery Garage Co. v. Manufacturers’ Liability Insurance Co., 
94 N.J.L. 152, 156, 109 Atl. 296, 298, 22 A.L.R. 1224 (1920). 
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Within the ordinary limits of the law of estoppel and upon a 
showing of the usual requisites of that doctrine, the concept is capable 
of being decidedly helpful in the determination of the impersonation 
cases. In the loose sense in which it seems often to be used in this 
connection, however, it is hardly more than the proposition that the 
first victim cannot deny his liability as against the second victim 
because he is estopped to do so, and that he is estopped because he 
is the first victim.?** Maltreatment of this already overworked con- 
cept hardly constitutes a helpful approach for analysis of the com- 
plex issues presented by the problem of loss allocation between suc- 
cessive victims of an impostor. As a general guide for disposition 
vf such cases without reference to the elements of estoppel, the 
manner in which it is generally used, it is as weak and unsatisfactory 
a method of reasoning as the doctrine of primary intention. 

Unless the arguments of dominant intention and estoppel ade- 
quately articulate the considerations in support of the proposition 
that the first victim must in any event bear the loss occasioned by 
imposture, however, demonstration of their unsoundness is not con- 
clusive of the unsoundness of the rule itself. That they do not go 
to the core of the matter but are rather rationalizations than reasons 
is pretty strongly indicated by the fact that neither of them is more 
than an analytical formulation of self-contained legal doctrine, with- 
out reference to the business consequences to be anticipated from 
its adoption. The preoccupation of courts and commentators with 
these conventional analyses, unrealistic at best and untenable in fact, 
has tended to obscure, not only what is in fact being done, but also 
the substantial grounds for either accepting or rejecting the qualifi- 
cation, that exercise of care by the first victim and non-exercise by 
the second conditions the normal rule in negotiable instruments law 
that the former must bear the loss occasioned by impersonation. 

That the policy in favor of negotiability, rather than intention or 
estoppel, is the true reason for imposing the resultant loss upon the 





** This bold proposition is most explicitly shown in the occasional statements 
recognizing an absolute duty on the first victim to assure himself of the identity 
of the person with whom he deals and burdening him with an estoppel or 
convicting him of negligence by the mere fact of non-discovery of the imposture; 
see concurring opinion of Collins, J. in Burrows v. Western Union Telegraph 
Co., 86 Minn. 505, 90 N.W. 1111 (1902); McHenry v. Old Citizens’ National 
Bank of Zanesville, 85 Ohio St. 203, 213, 97 N.E. 395, 400, 38 L.R.A. (N.S.) 1111 
(1911) ; States v. First National Bank of Montrose, 203 Pa. 69, 73, 52 Atl. 13, 15 
(1902). Sometimes, this is expressed in a variant form to the effect that the first 
victim is in a better position to ascertain the true identity and inquire into the 
personality of the impostor, see (1938) 15 N.Y.U.L.Q. Rev. 290. How so? 
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maker, drawer, or indorser rather than upon the taker from the im- 
postor is being urged increasingly in the literature on the subject,?”® 
although judicial expressions relying upon this ground even alter- 
natively are as yet curiously scarce.*** This line of approach proceeds 
somewhat as follows :—the function of negotiable paper is to afford 
a freely circulating, readily acceptable medium of exchange in re- 
liance upon which business can be done untroubled by doubts and 
uncertainties as to the worth of the paper and by the delays involved 
in clearing them up; to accomplish this result it is necessary that 
the number of absolute defenses available to prior parties against 
subsequent holders in due course be kept down to whatever extent 
is needful to preserve the benefits of ready negotiation; and, if in 
order to do this, hardship will be imposed upon those who have acted 
honestly and innocently, even carefully, that is perhaps unfortunate 
but it is a consequence that must be endured in order that society in 
general and business in particular may have the benefits incident to 
the existence of this important auxiliary medium of exchange.?"7 


One would hesitate even to question the validity of any of these 
propositions. The policy in favor of negotiability has been proclaimed 
and reiterated by the strongest of judicial and professional author- 
ity?** and, while the courts have as yet made little mention of it in 





7® See 5 Williston, Contracts (rev. ed. 1937) §1517B; Smith, The Identity of 
the Payee (1936) 4 Kan. B.A.J. 291; Comments (1938) 13 Notre Dame Lawyer 
212, The Impostor and the Law (1938) 86 U. of Pa. L. Rev. 530; (1938) 38 
Col. L. Rev. 173; (1938) 23 Corn. L. Q. 310; (1938) 32 Ill. L. Rev. 732; (1938) 
15 N.U.L.Q. Rev. 291; (1937) 86 U. of Pa. L. Rev. 210; (1937) 24 Va. 
L. Rev. 193. But cf. (1938) 7 Fordham L. Rev. 108, suggesting that the ne- 
gotiability question not be allowed to disturb determination on the purely legal 
question whether the signature is endorsement vel non; (1938) 37 Mich. L. Rev. 
127. 

*® Occasionally notice of the matter appears to have been taken rather 
obscurely and indirectly in connection with discussion phrased mainly in terms 
of estoppel or intent. Thus it has been said that, “as against such innocent 
purchaser, ... [the drawer] . . . is estopped from denying the validity of the 
instrument which it set afloat in the commercial world,” Burrows v. Western 
Union Telegraph Co., 86 Minn. 499, 504, 90 N.W. 1111, 1113 (1902); see Forbes & 
King v. Espy, Heidelbach & Co., 21 Ohio St. 474, 484 (1871). The most ex- 
plicit recognition seems to be that in the dissenting opinion of Hubbs, J. in 
Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 415, 10 N.E. (2d) 
457, 465 (1937): “The underlying basic principles which have induced a great 
majority of courts to adopt that rule are the basic necessity of keeping com- 
mercial paper negotiable . . .” 

™m« The problem is primarily one of balancing equities and deciding 
whether to look to the protection of the party defrauded, or to facility of 
commercial transactions. The latter would seem more desirable.” (1937) 24 Va. 
L. Rev. at 193, 194. 

*®See Goodman v. Simonds, 20 How. 343 (US. 1857); Townsend v. 
Adams, 207 Iowa 326, 329, 222 N.W. 878, 879 (1929) (“Within the bounds of 











374 WISCONSIN LAW REVIEW [Vol. 1940 


this particular connection, it has been a significant factor in the 
discussion and determination of other issues of equal importance in 
the law of negotiable paper. Indeed, the very genesis of negotiable 
instruments traces to the need of the mercantile community for a 
means by which promises and undertakings might be available as a 
basis for a continuous series of business dealings, freed in large 
measure from the taints of their birth and prior history.?"® 

Yet, strong as is this policy in favor of negotiability, and needful 
as it may be to combat any restrictions which would seriously inter- 
fere with the ready use of negotiable paper, there have always been 
some situations in which the expectations of the innocent taker for 
value have been disappointed, with the sanction of the law. This is 
true everywhere where the instrument in question was forged and 
spurious ab initio; the holder in due course, not the supposed maker 
or acceptor, runs the risk of total forgery.*8° Moreover, while the 
modern civil law permits the holder of validly issued negotiable 
paper to recover despite the presence of a forged indorsement upon 
the ground that he must necessarily rely on the chain of title,?* the 
Anglo-American law has taken the position consistently, except 
as modified under Section 60 of the Bills of Exchange Act,” 
that the innocent taker runs the risk of forged indorsements,”** a 
position codified alike by the Negotiable Instruments Law7** and the 





reason, then, liberality of construction must be exercised in favor of negotia- 
bility”) ; Wirt v. Stubblefield, 17 App. D.C. 283 (1900); Alliston Hill Trust Co. 
v. Sarandrea, 326 App. Div. 189, 258 N.Y. Supp. 299 (1932); Howard National 
Bank v. Wilson, 96 Vt. 438, 120 Atl. 889 (1923); Aigler, Cases on Negotiable 
Paper and Banking (1937) 983; Ogden, Negotiable Instruments (4th ed. 1938) 
46; 2 Street, Foundations of Legal Liability (1906) 395, 396; Eaton, op. cit. 
supra. note 270, at 297; Comment (1937) 12 Temple L. Q. 111. 

7”See Holdsworth, The Origins and Early History of Negotiable Instru- 
ments (1915) 31 L.Q. Rev. 376, (1916) 32 L.Q. Rev. 20. 

See Vannatta v. Lindley, 198 Ill. 40, 64 N.E. 735 (1902); Federal Fidelity 
Co. v. Royal Mortgage and Finance Co., 252 Ky. 716, 68 S.W. (2d) 25 (1934); 
Salem Bank v. Gloucester Bank, 17 Mass. 1 (1820); Bigelow, Bills Notes, and 
Checks (3d ed. 1928) 408; Norton, Bills and Notes (2d ed. 1896) 241. 

See Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 227, 92 N.E. 633, 
635 (1910); Kessler, Forged Indorsements (1938) 47 Yale L. J. 863; Lobingier, 
An Inter-American Negotiable Instruments Law (1926) 60 Am. L. Rev. 594-596. 

3 Supra note 150. See Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 227, 92 
N.E. 633, 635 (1910); Kessler, op. cit. supra note 281. 

*8 See Louisville & Nashville R. R. v. Citizens & People’s National Bank of 
Pensacola, 74 Fla. 385, 77 So. 104 (1917); State Bank of Chicago v. Mid-City 
Trust and Savings Bank, 295 Ill. 599, 129 N.E. 498 (1920); Canal Bank v. 
Bank of Albany, 1 Hill 287 (N.Y. Sup. Ct. 1841); Chalmers, Bills of Exchange 
(9th ed. 1927) 84; Woodward, The Risk of Forgery or Alteration of Negotiable 
Instruments (1924) 24 Col. L. Rev. at 474-476. 

4 Section 23. 
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Bills of Exchange Act.*®° Again, the later taker, despite his good 
faith and his giving of value, must bear the loss occasioned by alter- 
ations in the body of the instrument, at least insofar as they have 
not been invited and facilitated by the issuer’s negligence.*** So must 
he also where an incomplete and undelivered instrument, even though 
bearing the issuer’s signature, is wrongfully obtained, filled up, and 
negotiated.?87 

All of these contingencies which may defeat the later taker’s 
expectations go to show that the presumption, or policy, in favor of 
negotiability is not so strong as to constitute an absolute assurance 
to the innocent taker that he will be protected whatever the existing 
defects in the paper or in his title thereto. It is not even the rule that 
he must assure himself of the verity of the issuer’s signature and will 
thereupon be protected against all other defects.78* Despite the law’s 
penchant for protecting the holder in due course, there are a con- 
siderable number of defects against which, if he would be safe, he 
must inquire into the previous life history of the paper. To the ex- 
tent that this is so the law tends to interfere with the free negotia- 
tion of paper. As to any of these matters, one to whom paper is 
offered must find out or lose out, and the effect of such a requirement 
is more or less to encourage inquiry and discourage easy acceptance 
and free negotiation. 

The argument from the policy in favor of negotiability is thus 
one to which the courts listen with respect and which they often 
apply. But that they apply it within limits, the instances where the 





** Section 24. 

* Negotiable Instruments Law $124; Bills of Exchange Act $64; Laseter v. 
Hill, 218 Ala. 240, 118 So. 252 (1928); Crawford v. West Side Bank, 100 N.Y. 
5C, 2 N.E. 881 (1885); Hall v. Fuller, 5 Br. C. 750 (K.B. 1826); Brady, Bank 
Checks (2d ed. 1926) §137; Byles, Bills (18th ed. 1923) 283-289; 1 Joyce, 
Defenses of Negotiable Paper (2d ed. 1924) 335-341; Bigelow, Alteration of 
Negotiable Instruments (1893) 7 Harv. L. Rev. 1; Woodward, op. cit. supra 
note 283, at 473, 474. 

*" Negotiable Instruments Law §15; Nance v. Lary, 5 Ala. 370, (1843); 
Linick v. A. J. Nutting & Co., 140 App., Div. 265, 125 N.Y. Supp. 93 (1910); 
Baxendale v. Bennett, 3 Q.B.D. 525 (1878); Byles, op cit. supra note 286, at 85; 
2 Daniel, Negotiable Instruments (7th ed. 1933) 1069; Falconbridge, Blanks 
in Negotiable Instuments (1911) 31 Can. L. T. 113, 119-122. 

** Where order paper duly issued is thereafter obtained by a stranger and 
the payee’s (or special indorsee’s) signature is affixed without authority, the Joss 
will be shifted back to the person who dealt immediately with the thief, see: 
Canal Bank v. Bank of Albany, 1 Hill 287 (N.Y. Sup. Ct. 1841); Virginia Life 
Insurance Co. v. Edisto National Bank, 166 S.C. 505, 165 S.E. 178 (1932); 
3 Daniel, Negotiable Instruments (7th ed. 1933) §1659; Ames, The Doctrine of 


— - Neal (1891) 4 Harv. L. Rev. 297; Comment (1938) 12 U. of Cin. L. 
ev. 74, 
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loss is nevertheless cast on the subsequent taker show. The discovery 
of the limits within which it is to control is a matter which is not 
settled by acknowledging the existence of the policy or the justice 
of the considerations supporting it. Any attempt to define those 
limits by a classification of the instances in which the loss has been 
left to rest on the subsequent taker yields only negative results. Thus, 
it can be said that the policy is not determinative even though the 
cefect complained of is not a forgery of the primary obligor’s sig- 
nature; or, as shown by the alteration cases, although it does not 
involve a forgery of any signature; or, as shown by the incomplete 
undelivered instrument cases though it does not involve any signature 
forgery or substitutional alteration. All of the cases in which the 
innocent taker has been charged with loss resulting from unknown 
defects or defenses are, in effect, cases in which the law has rejected 
the policy in favor of negotiability as a basis for decision. Nor can 
it safely be assumed that all the situations have now been presented 
and passed on as to which it will be desirable to make the later taker 
bear the loss. The law on the subject is both haphazard and fortuitous. 
Accordingly the quest for a standard useful in determining the ap- 
plicability of the policy may more profitably be pursued elsewhere 
than in the disconnected accidental contours of the settled law. 

The policy arises in the claims and demands of business men. The 
courts in recognizing and applying it are seeking to realize a busi- 
ness objective, the provision of a useful auxiliary medium of ex- 
change.?*® In order to serve such a purpose, paper must possess the 
quality of passing freely from hand to hand, disencumbered of prior 
defects and defenses so far as may be necessary to induce prospective 
transferees to accept it without time-consuming investigation. Avoid- 
ance of doubt and delay is the crux of the matter. The law does not, 
as of course it cannot, give the purchaser of a negotiable instrument 
an absolute assurance that he will in any event realize the expecta- 
tions which he entertains in taking it; some risk, of solvency or of 
genuineness, he must always assume. It does seek to keep that risk 
sufficiently low that it will not constitute a barrier to the ready 





7° Ogden, Negotiable Instruments (4th ed. 1938) 46: “The sole purpose of 
negotiability then is to allow men of undoubted credit to carry on a business 
enterprise upon their promissory notes, bills of exchange and checks, knowing 
that other business men will treat these promises as cash. Furthermore, the pur- 
pose of negotiability is to allow bills and notes to go from hand to hand in the 
commercial markets and to take the part of money in commercial transactions.” 

* Cf. Patterson, The Apportionment of Business Risks Through Legal De- 
vices (1924) 24 Col. L. Rev. 335. 
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transferability of such instruments. In any situation involving the 
incidence of loss between a prior party to, and a later taker of, a 
negotiable instrument, the question is presented whether a rule im- 
posing the loss on the latter will so far unsettle the confidence of 
the business community in such paper as to impede its real trans- 
ferability by causing an alteration in the ordinary pattern of dealing 
with it, in the direction of greater hesitation and greater delay. 
Should such an altered course of dealing be the consequence, the 
rule producing it must be recognized as running counter to the policy 
favoring negotiability ; otherwise, not. The policy requires only that 
the principles governing loss-distribution shall be such as do not 
interfere with freedom of transmission of paper and does not neces- 
sarily contemplate that in every instance the prior party must bear 
the loss. With the scope of the policy thus fixed, it is possible to 
proceed to an examination of the contention that it supports a rule 
fixing liability on the first victim of an impostor regardless of com- 
plete omission of care by the second, on the bases of analogy, of 
experience, and of analysis. 

The instances already mentioned in which courts choose to im- 
pose the risk on the later taker rather than on prior parties—forg- 
eries, alterations, incomplete undelivered instruments—abundantly 
illustrate the proposition that there is no inflexible maxim qui pos- 
terior est in tempore potior est in jure. Ranged on the other side are 
the greater number of the cases with respect to fraud, those with 
respect to payment, those with regard to lack of consideration and the 
many others which readily suggest themselves, as to which the holder 
in due course is protected. Occupying something of a middle ground 
and dependent to a marked degree on the terms of particular statutes 
are cases where the paper in question has arisen out of a gambling, 
cr otherwise illegal, transaction. The orthodox classifications are those 
of void and voidable contracts, of real and personal defenses, the 
former member of each of these two dichotomies being employed 
to express the situation where the loss must fall on the later taker, 
the latter those in which it is imposed on the prior transferor.?® 
These are, however, only categories and not criteria. They are useful 
as brief summations of the special situations productive of the re- 
spective results stated but are not helpful as descriptions of their 





™ For an elaborate chart of defenses, classified as “real or absolute,” and 
“personal or equitable,” see Ogden, op. cit. supra note 289, at 293; cf. Green, 
Real Defenses and the Negotiable Instruments Law (1934) 9 Tul. L. Rev. 
78 at 88. 
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own content.*®? It does not satisfactorily settle the problem to state 
that the interposition of an impostor constitutes a real or a personal 
defense, that the impersonation renders the initial dealing void or 
voidable, if no cause is assigned for its being so classified. 

The typical content included under these various terms affords 
perhaps the most useful clue for discovering their meaning and 
ranging the impersonation cases under the one or the other head as 
may prove appropriate. As types of each of these, and certainly 
as the matters most nearly related to the situation at hand, there 
may be mentioned, as a real defense rendering the contract void, 
forgery, and, as a personal defense rendering it merely voidable, 
fraud.*®° There is little need to repeat at this point the discussion 
already elaborated concerning the issue as to how far the impostor’s 
indorsement by which he purports to transfer title to the second vic- 
tim satisfies the description of a forgery, and concluding that that 
is essentially its character even though, for historical reasons, it may 
perhaps be that it is not such a forgery as is dealt with by Section 23 
of the Negotiable Instruments Law. At the same time it is indisput- 
able that the dealings with the first victim embody and constitute 
fraud, one of the standard personal defenses.*°* Here again there 





™ The distinction is taken that real defenses are those which “attach to” 
or “grow out of” some defect in the instrument itself, personal defenses those 
which grow out of the conduct of a particular person which do not so attach 
or which render enforcement by him inequitable, see Norton, Bills and Notes 
(2d ed. 1896) 206; Ogden, op. cit. supra note 289, at 291; Burdick, Real and 
Personal Defenses in Actions on Negotiable Paper, (1918) 3 Corn. L. Q. 172. 
In view of the fact that commercial paper has not an independent life but de- 
rives all its defects from something in the relationship of the parties to the paper, 
the division seems more pictorial than useful. 

** Occasionally, it is recognized in discussion that the difficulty experienced 
in the impostor cases arises from the close proximity of the situation to fraud 
on the one hand and forgery on the other, see: Comment (1938) 13 Notre Dame 
Lawyer 209; (1938) 7 Fordham L. Rev. 106. It seems to be assumed, however, 
that classification as one or the other is inevitable, thus disregarding the hybrid 
character of the malfeasance and the possibility that disposition may be made 
without categorizing it as either exclusively. 

™ The element of fraud appears at times to have influenced substantially 
the judicial approach to impersonation cases without observation that it is not 
quite the typical uncomplicated fraud situation. Thus it was said, in Robertson 
v. Coleman, 141 Mass. 231, 233, 4 N.E. 619, 620 (1886): “If this person obtained 
the check from the defendant by fraudulent representations, the plaintiff took 
it in good faith and for value”; for similar expressions, see Meyer v. Indiana 
National Bank, 27 Ind. App. 354, 356, 61 N.E. 596, 597 (1901); Corinth Bank 
& Trust Co. v. Security National Bank, 148 Tenn. 136, 145, 252 S.W. 1001, 
1007 (1923); Winters National Bank v. Roberts, 20 Ohio Dec. 691 (1909); 
First National Bank of Hastings v. Farmers’ & Merchants’ Bank, 56 Neb. 149, 
153, 76 N.W. 430, 432 (1898); Emporia National Bank v. Shotwell, 35 Kan. 
360, 373, 11 Pac. 141, 149 (1886); Land Title & Trust Co. v. Northwestern 
National Bank, 196 Pa. 230, 234, 46 Atl. 420, 422, 50 L.R.A. 75 (1900); First 
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is a complication in that, while generally fraud is a matter which 
does not impair the recovery of a holder in due course, it may be such 
as to constitute a real defense and render the contract void, if it not 
merely infects the suppositions which induced the contract but nega- 
tives the existence of an element essential to a contract, such as 
the understanding that one is entering into an agreement or under- 
taking an obligation.®° Probably, on the analogy of imposture in the 
sales cases, one cannot safely say that deception as to the identity of 
the other contracting party is so fundamental as to render an agree- 
ment a nullity, so that the situation presented by impersonation, 
viewed as fraud, must be assimilated to the more usual kinds of 
deception which merely render the contract voidable.2®* The upshot, 
however, is that there is conduct with a dual aspect—forgery if cer- 
tain elements are stressed, fraud if others are emphasized. The 
impostor’s dealings partake of the character both of a real and a per- 
sonal defense, uniting forgery and fraud.?®* In such a state of affairs, 
the logical impropriety of stressing either factor to the complete 
neglect and exclusion of the other hardly requires demonstration. 
So far in the discussion of analogies, no mention has been made 
of the situation most nearly resembling*®* the impostor cases, to wit, 





National Bank of Ft. Worth v. American Exchange National Bank, 170 N.Y. 88, 
93, 62 N.E. 1089, 1092 (1902); opinion of Hubbs, J., dissenting, in Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 415, 10 N.E. (2d) 457, 465 
(1937) ; Comment (1937) 11 U. of Cin. L. Rev. 89. But see Burrows v. Western 
Union Telegraph Co., 86 Minn. 490, 502, 90 N.W. 1111 (1902) (“It must be 
conceded that .. . the fraud practiced was in personating the representative of” 
the forwarder of money by telegram.) 

** Green v. Wilkie, 98 Iowa 74, 66 N.W. 1046 (1896); Green v. Gunsten, 
154 Wis. 69, 142 N.W. 261 (1913); Ort v. Fowler, 31 Kan. 478, 2 Pac. 580 
(1884) ; Foster v. MacKinnon, L.R. 4 C.P. 704 (1869). Contra: Tower v. Whip, 
53 W. Va. 158, 44 S.E. 179 (1903). The subject is comprehensively discussed in 
Britton, Fraud in the Inception of Bills and Notes (1924) 9 Corn. L. Q. 138; 
see Comment (1937) 12 Temple L. Q. 103. 

See Jamison & McFarland v. Heim, 43 Wash. 153, 157, 86 Pac. 165, 167 
(1906) ; Comment (1937) 11 U. of Cin. L. Rev. 90, text and note 5. 

*" “T do not see how the jury, under the circumstances, could have reached 
any other conclusion than that the check was procured by the fraud perpetrated 
by the individual who presented the passbook to the savings bank, and that 
the indorsement by which the defendant was induced to cash the check was a 
forgery.” Oriental Bank v. Gallo, 112 App. Div. 360, 362, 98 N.Y. Supp. 561, 
563 (1906), aff'd without opinion, 188 N.Y. 610, 81 N.E. 1170 (1907). See 
Comment (1920) 34 Harv. L. Rev. 78. The writer of the note makes out a 
strong case for the recognition that not only forgery but fraud is involved in the 
impostor situation but seems insufficiently to bear in mind the converse proposi- 
tion, that not only fraud but forgery is involved, concluding consequently that 
the situation should be assimilated to cases of simple fraud. 

8 An even closer analogy was present in National Metropolitan Bank v. 
Realty Appraisal & Title Co., 60 App. D.C. 86, 47 F. (2d) 982 (1931). There 
F applied for a loan on the security of certain realty whose owner he claimed 
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the misrepresentation of agency and subsequent transfer by the 
pseudo-agent under a forged indorsement. There, as has been ob- 
served in another connection,”®® the later taker in the absence of 
special circumstances is chargeable with the loss. No inquiry into 
the instrinsic soundness of that result is here proposed. The purpose 
of mentioning it is simply to call attention to an almost identical 
state of facts where the risk of harm to the later taker has not been 
felt, and seemingly in practice has not proved, to be a danger of 
such moment as seriously to impair the ready negotiation of the 
paper, by calling for extensive investigation and thus entailing delay. 
Yet the case of misrepresented agency as much as that of misrepre- 
sented identity is one of commingled fraud and forgery, and the 
fraud analogy has not been deemed controlling. Furthermore it may 
be doubted that there are numerically so many more cases where 
the swindler falsely assumes another identity than where he falsely 
assumes an authority, that the former danger would impel the pros- 
pective transferee to inquiry slowing down the commercial move- 
ment of the paper, the latter not. The need to discover the ante- 
cedent facts relating to misrepresented authority has long been im- 
posed on the later taker without sensibly affecting the utility of com- 
mercial paper or even giving rise to any perturbation of the courts 
lest it may have so operated.*° The approach through analogy then 
would seem to show that leaving the second victim of the impostor 
to bear the loss rather than the first is without significance, since 
the situation is so far analogous both to forgery and to fraud that 
it cannot properly be analogized to either exclusively, and since, in 
the most nearly related field, misrepresented agency, the loss is and 
has long been by settled law imposed on the subsequent victim, with 
no apparent interference with the proper functioning and com- 





to represent as agent. S, an illiterate woman, came to the lender’s office, assumed 
the identity of the owner of the realty, and conferred respecting the loan. 
After investigating the title of the property and finding that it stood in the name 
assumed by S the plaintiff drew its checks on defendant payable to the order 
of the person whose identity was assumed. F indorsed the name of the supposed 
payee, followed by his own name, and deposited them with his bank of deposit. 
At no time after the conference mentioned did S take any part in the trans- 
actions and she never had possession of the checks. Recovery by plaintiff drawer 
against defendant drawee was allowed. 

* See supra pp. 169, 185-6. 

Smith, The Identity of the Payee (1936) 4 Kan. B.A.J.: “The intention 
of the maker or drawer is obviously different in the situation where he thinks 
he is dealing with the named payee himself from what it is where he thinks he 
is dealing only with the agent of the named payee. . . Aside from this definite 
analytical distinction, however, it is difficult to find any reasons of commercial 
policy calling for opposite results in the two types of situations.” 
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plete acceptability of negotiable instruments. A fortiori this would 
seem to be true of the limited phase of the problem where there is 
a clash of decision, namely, the situation where the first victim has 
exercised care and the second none. Even though the argument 
from analogy might conceivably support a contention that in every 
case of imposture, regardless of exercise of care, the loss could be 
imposed on the later taker without appreciably impairing nego- 
tiability, there is no need to maintain any such position or to extend 
the inference beyond the point where the authorities join issue. It is 
enough to note that the danger of deception of a cautious maker, 
drawer, or indorser by an impostor is qualitatively no closer to those 
risks which the law feels that the transferee of negotiable paper 
ought not to be made to bear (the personal defenses) than it is to 
the real defenses to which he is subject. Instead the grouping of the 
nearly related case of misrepresented agency among the real de- 
fenses, without observable detriment to free negotiation, would 
seem to suggest that nothing contrary to the spirit of the policy in 
favor of negotiability is to be apprehended from a rule imposing 
the risk of impersonation on the careless second, rather than the 
careful first, victim. 

An appraisal of the actual effect upon freedom of negotiation 
which has attended adherence to the one position or the other with 
reference to allocation of the loss between victims of an impostor, 
the first of whom has exercised care and the second none, would 
afford evidence of high significance as to how far the policy in favor 
of negotiability is a relevant argument in this connection. Unfortun- 
ately, the available data are so meager as to be of little probative 
value, for at least two reasons. First the number of jurisdictions 
where the matter has been presented for determination is small. 
Many states have passed on the general rule that ordinarily in the 
imposture cases the loss falls on the maker, drawer, or indorser; 
but only a few courts have had to deal with the special situation 
presently under consideration. The second and even stronger reason 
why the available data are not of much assistance is because, so far as 
the writer is aware, there are no figures showing directly and con- 
cretely what part negotiable paper plays as a medium of exchange 
in any given jurisdiction. The economist’s insistence that the law 
take account of economic materials and the lawyer’s hearty willing- 
ness to do so are here, as elsewhere, balked by the fact that no eco- 
nomic materials which have assembled can be translated into legal 
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doctrine.*"' Failing such information, the best that the writer can do 
is to record his impression based upon residence for greater or less 
periods of time in Minnesota and Massachusetts, where the rule 
is enforced without the qualification, and also in New York and 
Missouri, where the qualified doctrine is applied, that the difference 
in law has produced no corresponding differences in the requirements 
as to identification or the readiness with which commercial paper 
may be passed. Imperfect as such personal testimony necessarily is, 
in the absence of better evidence it is perhaps of some significance 
that, if any effect at all flows from rejecting the qualification, it is 
so imperceptible that an ordinary adult living and banking in the 
jurisdiction is unconscious of it. 

It sometimes seems to be subsumed that the policy favoring 
negotiability contemplates the complete absolution of subsequent 
takers of negotiable paper from the exercise of any measures of 
precaution for their own protection at the time of taking.*°? To apply 
it in such a spirit extends it absurdly beyond the object which its 
recognition is designed to achieve. That object would seem to be 
effectively secured by treating the policy as an embodiment of the 
principle that the rules of law should be so formulated as not to 
create any impediment to the free circulation of negotiable paper. 
It is the enforcement, not of any precautions, but of additional pre- 
cautions above and beyond those generally recognized and commonly 
exercised under prevailing business and banking practice which re- 





Frankfurter, The Conditions For, and the Aims and Methods of, Legal 
Research (1930) 15 Iowa L. Rev. 129, 133; “We are still heady with the wine 
that we have begun to sip—if you will pardon an anachronistic figure—from 
the new loving-cup of the social sciences. We are mostly only talking about 
collaboration, and have as yet hardly begun to experiment on the processes by 
which to integrate or codrdinate or collaborate with one another. We have 
hardly got over the discovery that we are members of the same family; we 
have not yet acquired family habits with one another.” Patterson, op. cit. supra 
note 290, at 359: “Only when we have adequate data as to business practices and 
their social and economic consequences, will we be in a position to formulate new 
concepts and rules for the apportionment of risks. Meanwhile, the apportion- 
ment of risks will be carried on through the jurist’s traditional method of 
‘casual observation’ and we may only hope that the law’s cultural lag will be 
minimized.” 

™ Thus, the policy has been described as being “to expedite the freest 
possible negotiability of instruments”, (1938) 38 Col. L. Rev. 173; or “to insure 
the maximum transferability of negotiable paper’, (1938) 23 Corn. L. Q. 310; 
and has been approved “since it fosters ready negotiation without extensive 
inquiry into the identity of the parties”, (1937) 86 U. of Pa. L. Rev. 210. The 
foregoing discussion in the text, it is submitted, amply demonstrates that the 
policy is by no means so unqualified as these statements would seem to indicate. 
Cf. Smith, op. cit. supra note 300, at 297. 
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stricts circulation and is to be reprehended as repugnant to the policy 
favoring negotiability.°°* Whether the rule of the Tolman case, 
recognizing the qualification based on exercise of care, is any more 
opposed to the policy favoring negotiability than the contrary rule, 
indiscriminately burdening the first victim of the imposture with 
the loss, depends therefore not on whether the former rule requires 
more diligence and vigilance than does the latter but whether it re- 
quires more than does conventional business practice. 

One seeks in vain a detailed description of the procedures which 
a business man actually employs when a total stranger approaches 
him with the proposal that he accept a check purportedly payable to 
such stranger. The silence may trace to the absence of any stand- 
ardized practice in this situation, or to its being one of those things 
which “everybody knows”. The regular policy of banks under such 
circumstances to require something by way of extrinsic identifica- 
tion is occasionally alluded to in judicial decisions,*°* and legal 
writings,®°> but its explicit recognition in non-legal literature is 
discouragingly rare.°°® Even if more definite references to bank 
practice were available, they would be of limited significance, since 
impostors do not negotiate exclusively to banks. Banking practice 
may perhaps have established a somewhat higher measure of pre- 
caution than has general business practice. About all that is possible 
under the circumstances is to leave each reader to answer for him- 
self the question: What if anything do bankers and business men 
in your community, according to your observation, require of a 
stranger who asks them to cash a check of which he purports to 
be the holder? No doubt the answer to the question will vary from 
community to community; but it is the writer’s belief that every- 
where, except perhaps in the most rural communities, there is a 
recognized practice to require something in the way of extrinsic iden- 





™ Cf. Norton, Bills & Notes (2d ed. 1896) 16-18. 

**See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 
235, 68 Pac. 115, 117 (1902); Famous Shoe & Clothing Co. v. Crosswhite, 124 
Mo. 34, 41, 27 S.W. 397, 398, 26 L.R.A. 568, 573 (1894). 

** See 5 Michie, Banks and Banking (Perm. ed. 1932) §202; Eaton, The 
Negotiable Instruments Law: Its History and Its Practical Operation (1904) 
2 Mich. L. Rev. 260 at 287; Kessler, Forged Indorsements (1938) 47 Yale L. J. 
863 at 896; (1923) 3 B.U.L. Rev. 110; (1932) 26 Ill. L. Rev. 818; (1932) 30 
Mich. L. Rev. 456. 

*° Perhaps as full a discussion as any is that in Kniffin, The Practical Work 
of a Bank (7th ed. 1928) 94-96. The requirement of acquaintance or identification 
is stated unequivocally, with a suggestion that the paying teller would be well 
advised to demand identification by a known responsible third person with 
accompanying accommodation indorsement. 
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tification of such a stranger. Not, indeed, that bankers or business 
men unvaringly abide by the general standards they have them- 
selves evolved; if they did so, the problem presently under consid- 
eration could never have arisen. But at any rate some such general 
policy does exist, and its occasional non-observance represents a 
deviation from standard policy. 

Unless the law requires more than this by way of precaution, it 
is difficult to see how it can be said to present any impediment to 
free negotiation. The cases where the first victim of the imposture, 
having exercised some care, has been relieved from the loss reveal 
a great diversity of conduct, some of it certainly not rising to a very 
high level of caution and yet sufficient to ward off the ensuing loss. 
In the Tolman case, the drawer made extrinsic inquiries respecting 
the character and business standing of the person whose identity the 
impostor had assumed (a reputable resident of another town) and 
issued the paper after receiving satisfactory assurances.** Again, 
the first victim has been protected where the impostor came to him 
personally introduced by a local resident with whom such victim 
had some acquaintance*”* or by an attorney with whom the victim’s 
attorney was negotiating in connection with the transaction giving 
rise to the instrument ;*°® where the victim transmitted the instru- 
ment through the mails to an impostor representing himself as an 
absent son and giving many details of family matters in the corres- 
pondence requesting the instrument ;*?° and where the victim made 
a notation on the paper that it was given pursuant to a specified court 
order in favor of the person whom the impostor represented him- 
self as being.*"! Extrinsic inquiries respecting the person whose 





** Tolman v. American National Bank, 22 R. I. 462, 48 Atl. 480 (1901). 
Accord: District National Bank of Washington v. Washington Loan and Trust 
Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933). 

** Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902); Uriola v. Turn Falls Bank & Trust Co., 37 Idaho 341, 215 Pac. 
1080 (1923). 

°° Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. (2d) 
457 (1937). 

*°Palm v. Watt, 7 Hun. 317 (N.Y. Sup. Ct. 1876). Accord: Moore v. 
Moultrie Bank Co., 39 Ga. App. 687, 148 S.E. 311 (1929) (where impostor 
in dealings by mail assumed identity of old acquaintance and former client). 
Cf. Maloney v. Clark & Co., 6 Kan. *82 (1870) (contrary result where impostor 
pretended to be brother of victim but correspondence disclosed no details in 
support of claim). 

4 State ex rel. Keel v. Wynne, 210 N.C. 426, 187 S.E. 571 (1936). In Bank 
of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 Pac. 44 (1924), the first 
victim did not deliver the check directly to the impostor but to the second 
victim, giving the impostor instead a mere receipt; both the check and the re- 
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identity was borrowed, introductions by known persons supposedly 
acquainted with the victim, intrinsic evidences of verity from the 
possession of peculiar knowledge, notation of information designed 
to lead later takers to a source of information respecting the holder’s 
identity—the cases, few as they are, illustrate a wide range of pre- 
cautions which have been given effect to relieve the first victim from 
the ensuing loss.*1? 


The cases where, although the first victim did not recklessly issue 
or negotiate totally without investigation or precautions, the later 
victim likewise used some diligence to verify identity, with the re- 
sult that the former was left to bear the loss, are likewise relevant. 
These cases all have involved the element of introduction or identifi- 
cation by a third person known to the taker, commonly in the course 
cf face-to-face dealings,*4* but in one instance by telephoning the 
issuer a description of the impostor and asking if it tallied with that 
of the rightful holder.*4* While in one case the impostor’s self- 
identification to the second victim by means of a postmarked en- 





ceipt expressly disclaimed any representations of identity and required the second 
victim to investigate and satisfy itself of the impostor’s rights to the proceeds 
of the instrument. 

™ The essentials of care in the special cases where properly drawn payroll 
checks are delivered to persons impersonating the employees named as payees 
would seem to be satisfied by the guaranties of authenticity implicit in the trans- 
action itself, since to effect such an imposture a swindler must not only know 
the existence of a claim for wages by a particular person and something of the 
system of distribution of checks established by the employer but also must be 
willing to submit to the scrutiny of the agent engaged in distributing the 
checks and of such other employees as may chance to be present at the same 
time on like business, any of whom might know the true intended payee and 
call attention to the discrepancy. The routine payment in such cases provides 
the safeguards against deception which for less formalized and regular dealings 
must be furnished by inquiry or notation, the usual result being accordingly to 
extend protection to the first victim. See Miners’ & Merchants’ Bank v. St. Louis 
Smelting and Refining Co., 178 S.W. 211 (Mo. App. 1915); Rivara v. Delaware, 
Lackawanna & Western R. R., 98 N.J.L. 290, 119 Atl. 6 (1922); Rolling v. El 
Paso & Southwestern Ry., 127 S.W. 302 (Tex. Civ. App. 1910) ; Simpson v. Denver 
& Rio Grande R. R., 43 Utah 105, 134 Pac. 883 (1913). Contra: Missouri Pacific 
R. R. v. N. N. Cohn Co., 164 Ark. 335, 261 S.W. 595 (1924). 

™ United States v. National Exchange Bank, 45 Fed. 163 (C.C.E.D. Wis. 
1891); McHenry v. Old Citizens’ National Bank of Zanesville, 85 Ohio St. 203, 
97 N.E. 395, 38 L.R.A. (N.S.) 1111; Hoffman v. American Exchange National 
Bank, 2 Neb. Unof. 217, 222, 96 N.W. 112 (1902); First National Bank of Ft. 
Worth v. American Exchange National Bank, 49 App. Div. 349, 63 N.Y. Supp. 58 
(1st Dep’t 1900) aff'd, 170 N.Y. 88, 62 N.E. 1089 (1902). The identification need 
only be as to such matters and of such a character as is customary in ordinary 
banking transactions, McHenry v. Old Citizens’ National Bank of Zanesville, 
supra. 

** United States v. First National Bank & Trust Co. of Oklahoma City, 17 F. 
Supp. 611 (W.D. Okla. 1936). 
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velope received by him from the first victim was not deemed suffi- 
cient to compel a holding for the second victim,®!® this would seem 
to be incorrect, in view of the practice prevailing in a number of 
communities to accept postmarked envelopes as identification,*!® and 
of the added support which the first victim’s conduct in furnishing 
the means of identification gives to the theory of estoppel. 

Clearly the constant concern of the courts is with business care, 
rather than with any concept of due care or reasonable care as de- 
veloped in other areas of the law.*!* It is, for instance, of 
no apparent significance that there are suspicious circumstances 
surrounding the impostor’s dealings with the deluded victim, such 
as that the impostor in signing a receipt for the instrument,*"* or 
in indorsing it,5?® spelled the name differently than that of the payee 
is spelled, that the third person introducing him does not enjoy a 
good reputation in the community provided he is known to the 
victim,®*° or that there is an observed discrepancy, calling for ex- 
planation, between the appearance of the imposter and the known 





™* Mercantile National Bank v. Silverman, 148 App. Div. 1, 132 N.Y. 
Supp. 1017 (1st Dep’t 1911), aff'd without opinion, 210 N.Y. 567, 104 N.E. 
1134 (1914); see American Surety Co. v. Empire Trust Co., 262 N.Y. 181, 186 
N.E. 436 (1933). Contra: Peninsular State Bank of Michigan v. First National 
Bank, 245 Mich. 179, 222 N.W. 157, (1928) (registered letter); see Hoffman v. 
American Exchange National Bank, Neb. Unoff. 217, 222, 96 N.W. 112 (1902) 
(introduction by known third person, plus “indicia of identity” furnished by 
first victim). 

*°Sce Jamison v. McFarland v. Heim, 43 Wash. 153, 86 Pac. 165 (1906) 
(second victim acquainted with impostor by several years course of dealing, and 
as to instrument in suit impostor furnished indicia of title by writings and 
correspondence). 

="“Whether the agents in so doing exercised reasonable caution, and such 
care as would relieve respondent from liability to Scheffer and Rossum, we 
need not inquire.” Burrows v. Western Union Telegraph Co., 86 Minn. 499, 
502, 90 N.W. 1111, 1112 (1902) (italics supplied). See McHenry v. Old Citizens’ 
National Bank of Zanesville, 85 Ohio St. 211, 97 N.E. 395, 38 L.R.A. (N'S.) 
1111 (1911) (holding drawee bank to have exercised requisite vigilance where 
it acted “under the well known methods of business”). 

"8 See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 
68 Pac. 115 (1902). 

*°See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 
229, 68 Pac. 115 (1902); Famous Shoe & Clothing Co. v. Crosswhite, 124 Mo. 
34, 27 S.W. 397, 26 L.R.A. 568 (1894) ; Townsend, Oldham & Co. v. Continental 
State Bank of Gorham, 178 S.W. 564 (Tex. Civ. App. 1915); Simpson v. Denver 
& Rio Grande R. R., 43 Utah 105, 134 Pac. 883 (1913). 

*°See Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 
68 Pac. 115 (1902); cf. Jamison v. McFarland v. Heim, 43 Wash. 153, 158, 86 
Pac. 165, 166 (1906) (conflict in evidence as to bad opinion of impostor’s honesty 
entertained by second victim at and prior to dealing). 
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characteristics of the person whose identity he assumes.**! In a few 
cases it appears that the first victim entertained some suspicions that 
all might not be regular, and gave the impostor a check rather than 
cash with the thought that by so doing he was shifting the burden 
of identification to the drawee bank. While this may manifest some 
degree of concern for protection, it would be of doubtful social or 
commercial utility to permit the first victim to claim an exercise of 
the requisite care by his conduct in placing another in a position of 
peril, and the attitude of the courts, in rejecting the contention that 
the first victim should be absolved under such circumstances, seems 
sound.*? On the other hand, the Colorado court seems equally sound 
in disregarding the existence of such a motive for paying the im- 
postor by check rather than in cash, and in relieving a drawer, who 
had employed certain other safeguards as well at the time of issuance 
of the check, of the loss, without requiring heightened caution on 
account of the suspicion.®*% 


Nor is there any tendency disclosed to think in terms of com- 
parative care. The matter is hardly susceptible of precise appraise- 
ment in any event. There is certainly no slightest hint to be found, 
in the cases where both exercised some care, that their precautions 
should be balanced against each other to see which victim was the 
more prudent. Where neither has exercised care, although circum- 
stances of suspicion attend the transaction with the second victim, of 





™ Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 92 N.E. 633 (1910); 
but cf. District National Bank of Washington v. Washington Loan and Trust 
Co., 62 App. D.C. 198, 65 F. (2d) 831 (1933). 

*™See Levy & Salomon v. Bank of America, 24 La. Ann. 220, 221 (1872); 
Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 230, 238, 46 Atl. 
420, 422, 50 L.R.A. 75 (1900); Famous Shoe & Clothing Co. v. Crosswhite, 124 
Mo. 34, 41, 27 S.W. 397, 398, 26 L.R.A 568 (1894); Comment (1920) 34 Harv. 
L. Rev. 78, n. 16. Cf. District National Bank of Washington v. Washington 
Loan & Trust Co., 62 App. D.C. 198, 200, 65 F. (2d) 831, 833 (1933); Emporia 
National Bank v. Shotwell, 35 Kan. 360, 373, 11 Pac. 141, 149, (1886); Smith 
v. Mechanics’ & Traders’ Bank, 6 La. Ann. 610 (1851). The same considerations 
are present where a drawee bank, unwilling to pay a check to the impostor- 
holder, nevertheless volunteers or assents to its certification with the thought that 
the chore of identification will thus be transferred, see Meridian National Bank 
of Indianapolis v. First National Bank of Shelbyville, 7 Ind. App. 322, 325, 33 
N.E. 247, 249, 34 N.E. 608 (1893). 

™ Western Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 68 
Pac. 115 (1902). The drawer issued the check only upon identification, by a 
known third person, of the payee who had been discovered as a consequence 
of inquiries made by it, and upon the payee’s signing a receipt for the check; 
it was, however, still dubious on the matter of identity and made payment by 
check in order to exact still further identification. See Gallo v. Brooklyn Savings 
Bank, 199 N.Y. 222, 226, 92 N.E. 633, 634 (1910); Cf. American Surety Co. v. 
Empire Trust Co., 262 N.Y. 181, 186, 186 N.E. 436, 438 (1933). 
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such a character that they might well impose the loss on him if any 
comparative approach to the parties’ defaults were made, there is 
no suggestion that such circumstances in any wise affect the general 
rule throwing the loss on the first victim. 


It is not due care nor reasonable care nor comparative care with 
which the cases have concerned themselves in distributing the loss 
arising from imposture in commercial paper cases, but simple busi- 
ness care.34 It is that which will conditionally relieve the first victim 
from the consequences of the impersonation under the rule of the 
Tolman case; and its exercise by the second victim will effectually 
protect him from harm and cast the loss back on his predecessor. 
The law has not undertaken to define the scope of business care. 
It has recognized a variety of matters sufficiently different to indicate 
a willingness to accept whatever standards of prudence locally pre- 
vailing business practice may deem adequate.*” In essence, the re- 
quirement is that business men in taking commercial paper shall con- 
form with the standards which they themselves purely as a matter 
of business caution have evolved for dealings in such paper.**® It is 





™ There is some authority which, while recognizing that the matter is 
really dependent on the care exercised by the parties, imposes the loss on the 
initial victim on the ground that it is his negligence which proximately caused 
the injury. Commercial Bank & Trust Co. v. Southern Industrial Banking Corp., 
16 Tenn. App. 141, 66 S.W. (2d) 209 (1932); Comment (1937) 11 U. of Cin. L. 
Rev. 89. It is submitted, without staying to examine the validity of this an- 
alysis from the standpoint of tort law, that it is erroneous in failing to dis- 
tinguish the instant situation from the tort. Negligence, due care and proximate 
cause are material elements in the tort field; but it is business care and regu- 
larized business conduct that is significant in mercantile law. 

“Tt should be noted that business practise in the community and not 
merely the indorsee’s individual method of dealing is here spoken of. Thus, the 
fact that the particular indorsee (second victim) is in the habit of taking pay- 
roll checks of the drawer company (first victim) from strangers without iden- 
tification has properly been disregarded, see Miners’ & Merchants’ Bank v. 
Denver & Rio Grande R. R., 43 Utah 105, 134 Pac. 883 (1913). Cf. Levy & 
St. Louis Smelting & Refining Co., 178 S.W. 211 (Mo. App. 1915); Simpson v. 
Salomon v. Bank of America 24 La. Ann. 220, 221 (1872). The contrary result 
would place a premium on disregard of precautions in taking negotiable paper 
from strangers. 

“*“The bank used due diligence in having the holder identified . . . The 
most cautious and conservative bank in the country would have paid upon 
the same evidence of identification.” United States v. National Exchange Bank, 
45 Fed. 163, 166 (C.C.E.D. Wis. 1891); see Heim v. Neubert, 48 Wash. 587, 590, 
94 Pac. 104, 105 (1908) ; concurring opinion per Werner, J., in Gallo v. Brooklyn 
Savings Bank, 199 N.Y. 222 at 230, 231, 92 N.E. 633, 635 (1910); Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 412, 10 N.E. (2d) 457, 463 
(1937); Levy & Salomon v. Bank of America, 24 La. Ann. 220, 221 (1872). 
“Shall the plaintiffs profit by their own imprudence and disregard of the 
precautions that an ordinarily prudent business man would have observed under 
like circumstances ” Crippen, Lawrence & Co. American National Co., 51 Mo. 
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a question not of the erection of legal barriers to the transmission of 
paper, but of legal recognition of barriers (if such they be) erected 
by business itself; and how this can substantially impair freedom 
of negotiation is not very clear. 


The argument for rejecting the qualification, based on the ex- 
ercise of care by the issuer or transferor with no correlative caution 
on the part of drawee or transferee, and accepting the unqualified 
rule of resting the loss on the former, predicated on the policy in 
favor of ready negotiability must be discarded along with those 
tracing to the doctrines of primary intention and of estoppel by the 
fact of issuance or negotiation to the impostor. Some makeweight 
arguments which have been or may be urged for the same results 
may be rather briefly disposed of. 

There is, for instance, the argument that uniformity in the 
law of negotiable paper is desirable and that for the sake of harmony 
among jurisdictions the rule of the Tolman case should be re- 
jected.**7 As has already been seen, the decisions accepting the 
qualification come from courts greater in number and equal in dignity 
to those which reject it. The belief that rejection would promote 
uniformity is obviously based on a failure to analyze the constituent 
facts sufficiently to differentiate the special class of cases from the 
more general group where concededly the loss rests on the person first 
deceived. Uniformity is not to be achieved by adherence to one or 
the other of two equally supported views; and a fortiori not by fol- 
lowing a minority doctrine. Again, certainty has been characterized 
as a prime value in the law affecting commercial paper and as being 
a consideration leading to the rejection of the qualification.*** Cer- 
tainty may mean one of two, or at most three, things in this con- 
nection. It may refer, first, to certainty of transactions—the confi- 
dence which one taking commercial paper from a stranger is en- 
titied to repose in the assumption that he will not thereby suffer loss. 
In this respect, of course, rejection of the qualification and adherence 





App. 508, 518 (1892). Cf. Burrows v. Western Union Telegraph Co., 86 Minn. 
503, 90 N.W. 1111 (1902) (recognizing that the question was “whether, by the 
usual custom with reference to identification” the second victim “was negligent 
in failing to have the party presenting the check identified,” but identified, be it 
noted, not as the indicated payee, but as the party to whom the check was 
delivered, and imposing on the first victim an absolute liability to assure him- 
self of identity without regard to the exercise of care); Fiore v. Ladd, 22 Ore. 
202, 29 Pac. 435 (1892). 

™See (1938) 18 B.U.L. Rev. 148, 153; cf. Comment (1931) 35 Dick. L. 
Rev. 94; (1937) 15 N.C.L. Rev. 189. 
8 See Comment (1920) 34 Harv. L. Rev. 78; (1923) 37 Harv. L. Rev. 150. 














390 WISCONSIN LAW REVIEW [Vol. 1940 


to the unqualified rule is promotive of certainty; but in any event a 
taker of paper under such circumstances can readily give himself 
equal assurance by observance of the simple precautions customarily 
employed in such transactions as a matter of business practice, and 
by conforming to sound business procedures not merely usually but 
invariably. Secondly, certainty may perhaps refer to the certainty 
of determination of the matter when litigated.**® Prediction of the 
outcome of the trial, rather than that of the transaction, is the core 
of the matter if this is what is meant by certainty. Granted that the 
speculative outcome of lawsuits is vexing to business and businessmen, 
and granted further that the wider the range of determination left to 
the jury, the more speculative the outcome will be, it may still be 
questioned whether recognition of the rule with the quaiification 
contributes materially to uncertainty of outcome. True, the jury will 
be called upon to decide whether either or both of the parties have 
exercised business care in dealing with the paper if the qualification 
is recognized ; but, if it is not, they will be equally called on to de- 
termine as a fact, at least under the classical statement of the un- 
qualified rule, whether the first victim intended primarily to deal 
with the person named as payee or the person physically present— 
unless, indeed, it should be laid down that the intention involved is 
an artificial and not an actual intention, a position which as has 
previously been indicated, has little support.*®° It is by no means 
self-evident that a fact determination of intention offers less oppor- 
tunity for uncertainty in outcome than a fact determination of the 
exercise of business care.**! Finally, certainty might just conceivably 
be taken as an euphuism for simplicity, in case the argument reduces 
itself to the proposition that the law should be so framed as to be 
easy of comprehension—to lawyers, presumably, since the conduct 
of clients will have been governed in any event by the practices of 
business with which they are ordinarily familiar, rather than by 
rules of law, whereof knowledge may be foisted on them by a pre- 
sumption of law but is seldom in fact present. Patently no one would 
overtly avow the opinion that the convenience of lawyers should 
outweigh the claims of the parties as a basis for settling substantive 
rights and it is believed (for the honor of the profession if for no 





Cf. Smith, The Identity of the Payee (1936) 4 Kan. B.A.J. 289. 
* But cf. Comment (1920) 34 Harv. L. Rev. 78; (1923) 37 Harv. L. Rev. 150. 
™ Indeed, it has even been suggested that frank recognition of the negligence 
criterion would result in increased simplicity and certainty, see (1929) 8 N.C.L. 
Rev. 77, though this would seem as questionable as the converse proposition. 
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other reason) that no one would even covertly entertain it. The 
formal arguments advanced in the determination of the impersonation 
cases have been exhaustively examined with disappointingly nega- 
tive results. The close identification with these formal arguments of 
the rule rejecting the exercise of care by the prior victim and its 
non-exercise by the later taker, as a ground for departing from the 
general policy of imposing the loss on the former, may bring into 
serious question the validity of that rule; it does not suggest any 
affirmative reason why the contrary course should be taken and 
the qualification recognized. Which alternative is the proper one 
still remains to be decided upon considerations not explicit in the 
cases or in this discussion so far.%%? 

“In any case not provided for in thig act”, the Uniform Nego- 
tiable Instrument Law decrees, “the rules of the law merchant shall 
govern”.*%3 In this sentence, it is submitted, reposes the clue to the 
disposition of the whole confused and confusing question. 

The provision just quoted seems happier than the alternative 
form adopted in a few jurisdictions,*** to harmonize the act with 
other uniform laws, that the “rules of law and equity including the 
law merchant” shall govern. Substantively, perhaps, there is no dif- 
ference in meaning, but the original version has the merit of re- 
ferring simply and directly to the ultimate source. Even prior to the 
formulation or adoption of the uniform legislation, the courts were 
clearly enough committed to the proposition that in their decisions 
respecting commercial paper they were applying the law merchant. 
More than in almost any department of the law, with the possible 
exception of insurance, the recollection of descent from a system 
outside the boundaries of the common law lingered on in negotiable 
instrument laws.**° In profession, if not always in practice, there 





In the specialized case where the later victim of the impostor is a bank, 
the greater facility with which such an institution might avoid damage and dis- 
tribute the commercial risk through procuring insurance, a device hardly prac- 
ticable for the individual who is normally the drawer, is entitled to considera- 
tion. Cf. Kessler, Forged Indorsements (1938) 47 Yale L. J. 863, 896 (1930) 
18 Calif. L. Rev. 696; this has obviously no pertinence where the contest is ulti- 
mately one between two individuals. 

™ Section 196. 

* Arkansas, Delaware, Idaho, Maine, Minnesota, Mississippi, Texas, and 
Vermont. The section is omitted in Kentucky and South Dakota. In California, 
the alternative form was originally adopted but by amendment, Laws 1921, c. 


194, the form used in the majority of jurisdictions was followed, see Calif. Civ. 


Code 1933, §3266d. 

**See Buckner v. Real Estate Bank, 5 Ark. 536, 540 (1843); Irwin v. 
Marquett, 26 Ind. App. 383, 385, 59 N.E. 38 (1901); Goodwin v. Robarts, L. R. 
10 Exch. 337, 347 (1875); Norton, Bills and Notes (2d ed. 1896) 1-6; Scrutton, 
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has been constant acknowledgement of the special origin of the law 
in this field. 

Lord Mansfield perhaps did something of a disservice (along with 
a very considerable service) to business law in taking judicial notice 
of it and incorporating it into the fabric of the common law*** in- 
stead of leaving it to be settled by merchant evidence.**? In the 
tribunal of a Mansfield, indeed, or of some of his successors, the de- 
cision might have have been productive only of good. Others of them, 
who partook rather of Holt’s*** than of Mansfield’s attitude toward 
business men and business customs, nullified to a considerable extent 
the benefit to be anticipated from the fusion of the common law and 
the law merchant.**® The assimilation of the law merchant has in 
many respects come perilously near to signifying its extinction; the 
adoption of a few mercantile precepts and institutions and their 
forcible accommodation to common law concepts have produced a 
notable divergence between the reactions of lawyers and businessmen 
to issues of business practice. By the latter quarter of the nineteenth 
and the first quarter of the twentieth centuries, the disposition of 
commercial cases was in large part governed by an elaborately de- 





Elements of Mercantile Law (1891) c. II; 2 Street, Foundations of Legal Lia- 
bility (1906) 324-334; Jenks, On the Early History of Negotiable Instruments, 
(1893) 9 L. Q. Rev. 70. 

** Tord Mansfield’s efforts in this connection have been widely recognized; 
see Bigelow, Bills, Notes, and Checks (3d. ed. 1928) 31, 32; 1 Holdsworth, 
History of English Law (3d ed. 1922) 572, 573; Jenks, Short History of English 
Law (2d ed. 1922) 235. 

**See 5 Holdsworth, History of English Law (1924) 146-148; Scrutton, 
Elements of Mercantile Law (1891) 13, 14, for a discussion of the practice of 
proving customs of merchants in the sixteenth and seventeenth centuries. 

“But Holt Chief Justice was totis viribus against the action; and said, 
that this note could not be a bill of exchange. That the maintaining of these 
actions upon such notes, were innovations upon the rules of the common law; 
and that it amounted to the setting up a new sort of specialty, unknown to the 
common law, and invented in Lombard Street, which attempted in these 
matters of bills of exchange to give laws to Westminster-Hall. That the continu- 
ing to declare upon these notes upon the custom of merchants proceeded from 
obstinacy and opinionativeness, since he had always expressed his opinion against 
them ... ” Clerke v. Martin, 2 Ld. Raym. 757, 758 (Q.B. 1702). 

*° Contrast the realistic attitude of Dean, J., dissenting in Land Title & 
Trust Co. v. Northwestern National Bank, 196 Pa. 230, 46 Atl. 420, 50 L.R.A. 75 
(1900), with the formal legal approach and studied disregard of business prac- 
tices and needs exhibited in the majority opinion, for a vivid illustration of 
divergent judicial temperaments. Such a statement as this from Dodge v. Na- 
tonal Exchange Bank, 30 Ohio St. 1, 8 (1876), exemplifies the extremely me- 
chanical analytical position: “The question is, was that check paid to the party 
to whom, by its terms, it was made payable? With this question the custom of 
bankers can have nothing to do; and the evidence offered by defendant . . . to 
show the custom of banks, as to the mode of establishing the identity of the 
payee, was clearly incompetent, and should have been excluded.” 
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veloped artificial law merchant, formulated by application of common- 
law techniques and principles to Tudor and Stuart mercantile prac- 
tices.*4° Nevertheless the courts continued to profess adherence to 
the law merchant as the source of authority for resolving such dis- 
putes ; and, insofar as the applications to specific fact situations were 
erroneous, they would seem rather to have drifted than to have 
steered into such error, their purpose of conforming to the law 
merchant being held sincerely enough. 

On the narrow issue of the allocation of loss in negotiable in- 
struments cases as between successive victims of an impostor, and the 
even narrower one of the effect of exercise of care by the first victim 
while the second exercised none, it is possible that the classical law 
merchant never passed. More probably some rule existed which has 
been lost through the imperfection of the extant records. Certainly no 
authority bearing on these points has been discovered which antedates 
Elliott v. Smitherman in the first half of the nineteenth century. 
Unless, however, the adoption of the law merchant meant no more 
than recognition and crystalization of specific business practices and 
their consequences as they stood toward the close of the eighteenth 
century, the absence of such authorities is not particularly relevant. 
One of the glories of the common law wherein we pride ourselves 
that our system surpasses that of the civil law is the capacity for 
growth which inheres in the responsiveness of the law to the cases 
as they arise. This is an attribute which the law merchant equally 
possessed. It was the aggregate of the customs of businessmen by 
which they decided disputes in the province of business**! just as the 
common law is the aggregate of the customs of judges and lawyers 
by which they decide disputes in the province of law.**? If, then, in 





“ “The result has been an extensive amalgamation of the rules of the 
law merchant with those of the common law. These two bodies of rules no 
longer stand apart as they did three centuries ago. Each has been modified by 
the other and, to a great extent, has lost its separate identity.” Burdick, What 
Is the Law Merchant? (1902) 2 Col. L. Rev. 470, 482; see Tudsberry, Law 
Merchant and The Common Law (1918) 34 L. Q. Rev. 392. 

™ 2 Street, op. cit. supra note 335, at 324; 5 Holdsworth, History of English 
Law (1924) 134; Burdick, What Is the Law Merchant? (1902) 2 Col. L. Rev. 
470, and Ewart, What Is the Law Merchant? (1903) 3 Col. L. Rev. 135, were 
in complete agreement on the proposition that the substantial content of the 
“law merchant” which Mansfield took over consisted of mercantile customs, 
their dispute focusing on whether such matter of custom can properly be called 
law and, to a lesser extent, on the relative stage of advancement which had been 
reached at the time of incorporation. 

The parallelism is clearly brought out in Ewart, op. cit. supra note 
341, at 146-148. 
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recognizing the law merchant it was intended to recognize both its 
content and its processes, and not merely a rigid set of rules, the 
absence of early impersonation cases ig unimportant. That Mans- 
field expected eighteenth century commercial practice to govern 
twentieth century business dealings seems inconsistent with his 
brusque practical approach. The whole question is whether the law 
merchant was taken over as a going concern or in a winding-up pro- 
ceeding ; if it were the former, as the writer believes, the lack of spe- 
cific authorities as to impersonation is a minor matter since the source 
of illumination, namely, the current practices of business, is available 
for inspection. 

The references to decisions regarding the effect of imposture in 
connection with the sale of chattels as analogies, where commercial 
paper was involved, in some of the cases at or about the turn of the 
century when the uniform act was promulgated, do indeed show a 
tendency, conscious or otherwise, to the view that the materials only 
and not the methods of the law merchant had been received into 
the law. Such a view was entirely consistent with the then prevail- 
ing treatment of even strictly legal materials, when the law could be 
reproached for reaching results for “no better reason than that 
so it was laid down in the time of Henry IV.”3*3 Legal thought 
along with other things has come a long way since then. Equity, for 
instance, is hardly decadent at all nowadays ;*** and the law mer- 
chant has shared in the general re-examination of basic postulates 
with a pretty clear leaning to the view that, in accepting the law 
merchant, the common law took over as part of its materials for de- 
cisions the customs of merchants, and not just the customs of 
seventeenth and eighteenth century merchants.** In this view the 
writer fully concurs. With its acceptance the difficulties in the im- 
posture situation disappear. For disposition of the casus omissus in 
the negotiable instruments field, the present statutory and the pre- 





** See Holmes, The Path of the Law (1897) 10 Harv. L. Rev. 457, 469. 

** Compare Pound, The Decadence of Equity, (1905) 5 Col. L. Rev. 20 with 
Simpson, Fifty Years of American Equity, (1936) 50 Harv. L. Rev. 171, and 
Bordwell, The Resurgence of Equity (1934) 1 U. of Chi. L. Rev. 741. 

** Ogden, Negotiable Instruments (4th ed. 1938) 14: “It is peculiarly true 
of this subject that it is progressive and expansive, adapting itself to the new 
relations and interests which are constantly springing up in the progress of 
society.” See Goodwin v. Robarts, L. R. 10 Exch. 337, 346 (1875); First National 
Bank of Springfield, Ohio, v. Skeen, 101 Mo. 683, 687, 14 S.W. 732, 733 (1890); 
5 Holdsworth, History of English Law (1924) 147, n. 5; Scrutton, Elements of 
Mercantile Law (1891) 17; Chafee, Acceleration Provisions in Time Paper (1919) 
32 Harv. L. Rev. 747, 751. 
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existing decisional law alike prescribe a reference to the law mer- 
chant, that is to say, if the views already propounded are sound, to 
the accepted practice current in the mercantile community. Whether 
the one victim or the other of an impostor should bear the loss thus 
resolves itself into the question whether, as a matter of practice, 
business men in transferring such paper to or accepting it from a 
stranger do impose any requirement of care and the holding of them 
to do what business exacts or suffer the consequences.*4* This ap- 
proach, it is obvious, favors the adoption of the position that exercise 
of business care by the first victim alone exempts him from liability 
and imposes it on the imprudent later taker. It provides a consistent 
principle explanatory of the situations where the general rule is ap- 
plied without question and harmonizing those situations with the re- 
sult of the Tolman case—a result with which the courts have been 
so prone to sympathize but which they have striven so variously 
to rationalize. It has the merit of putting the law in accord with the 
habits of businessmen, permitting them to protect themselves without 
too much inconvenience from risk in dealing and yet holding them to 
standards which they themselves have evolved.**7 It tends incidentally 
to elimination of business losses, through a reduction in the number 
of successful impostures, by furnishing an added inducement for the 
exercise of the rudimentary care which, if exercised, might often pre- 
vent the consummation of the swindle.*** It certainly accords with the 
ethical sense of society, that the prudent should not be disparaged to 
the benefit of the reckless.**® What of the argument occasionally ad- 





*® See (1929) N.C.L. Rev. 77. Cf. Fiore v. Ladd, 22 Ore. 202, 29 Pac. 435, 
(1892). 

“"Tt has been suggested that the rule proposed, by encouraging confidence 
in banks and protecting the interest in security of acquisitions on the part of po- 
tential depositors, may have played a part in the relatively greater use of banking 
institutions by the American people generally than in countries where the civil 
law rule of disregarding forged endorsements prevails or in Great Britain, where 
under §60 of the Bills of Exchange Act, a similar rule exists as to bank checks 
and sight drafts, see Gallo v. Brooklyn Savings Bank, 199 N.Y. 222, 227, 92 
N.E. 633, 634 (1910). Cf. Kessler, Forged Indorsements (1938) 47 Yale L. J. 
863, 895. 

“8 See District National Bank of Washington v. Washington Loan & Trust 
Co., 62 App. D.C. 198, 200, 65 F. (2d) 831, 833 (1933); Smith v. Mechanics’ 
& Traders’ Bank, 6 La. Ann. 610, 628 (1851); (1932) 26 Ill. L. Rev. 818, 
819. 

*° Cf. Kessler, Forged Indorsements (1938) 47 Yale, L. J. 863, 897; (1929) 
27 Mich. L. Rev. 806; (1937) 15 N.C.L. Rev. 189. It has been said, Comment 
(1920) 34 Harv. L. Rev. 78: “In these cases, the negligence or diligence of the 
defrauded party—generally the drawer of the instrument—should not, as a rule, 
be material in determining his liability. Nevertheless a rule which will protect 
the bona fide purchaser accords with justice.” Accord: (1937) 86 U. of Pa. L. 
Rev. 210. Query, is that so patently true? or does not the method of disposition 
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vanced that the concept of care is of purely legal extraction, an alien 
notion of which the law merchant knows not? If there be any general 
principle of the law merchant excluding considerations of care, it is 
of course impossible to refer to that element for the purpose of differ- 
entiating cases. That due care or reasonable care with their accus- 
tomed connotation, in tort cases for example, have no place in the law 
merchant may be conceded ; but, as has been shown, it is not these but 
business care to which significance has been attached in the cases re- 
viewed in this article. If other instances can be adduced where im- 
portance attaches to care of that description in negotiable instruments 
transactions, it will be hard to maintain that the law merchant ignores 
that factor as a matter of principle. Such instances are undoubtedly 
rare but they are by no means lacking. Thus, where fraud in the in- 
ception is urged as a real defense by the issuer of negotiable paper 
against a holder in due course, the exercise of care by defendant at 
the time of execution of the instrument plays a significant role.**° 
Again, where incomplete undelivered paper is diverted into the chan- 
nels of commerce, the signer’s care, or want of it, in the keeping of the 
paper may be highly important.**! Again, in determining whether the 
paying or accepting drawee or an intermediate taker must bear the 
loss arising from a forgery of the drawer’s signature, the Price v. 
Neal type of case, attention was given by many American courts, 
at least before the adoption of the uniform act, to the question of ob- 
servance of or departure from usual business practices as to care in 
taking; and this has to some extent continued since then.*°? With- 
out consideration in detail of instances from other subdivisions of the 
law merchant, e.g., that governing the relations of banks and cus- 
tomers, it is evident that the element of care is not such a stranger 





which the majority of the courts have been following accord better with 
“justice” ? 

** Gross v. Ohio Savings & Trust Co., 116 Ohio St. 230, 156 N.E. 205 (1927); 
Britton, Fraud in the Inception of Bills and Notes (1924) 9 Corn. L.Q. 138. 

*\ See Hardy v. Ouachita National Bank, 165 Ark. 532, 265 S.W. 74 (1924); 
Green v. Wilkie, 98 Iowa 74, 66 N.W. 1046 (1896); Gross v. Ohio Savings & 
Trust Co., 116 Ohio St. 230, 156 N.E. 205 (1927); Canadian Bank of Com- 
merce v. Dembeck, 4 Dom. L. R. 220 (1929); Bigelow, Bills, Notes and Checks 
(3d ed. 1928) 405-407; Joyce, Defenses to Commercial Paper (2d ed. 1924) 
148-152; Britton, Fraud in the Inception of Bills and Notes (1924) 9 Com. 
L. Q. 138. 

*@ See Phillips v. A. W. Joy Co., 114 Me. 403, 96 Atl. 727 (1916): S. S. 
Allen Grocery Co. v. Bank of Buchanan, 192 Mo. App. 476, 182 S.W. 777 
(1916) ; Trust Co. of American v. Conklin, 65 Miss. 1, 119 N.Y. Supp. 367 (1909) ; 
Brady, Bank Checks (2d ed. 1926) 54. Accord: Ingham v. Primrose, 7 C.B. 
(N.S.) 82 (1859). 
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to the law merchant as sometimes seems to be supposed.**? In some 
connections, indeed, as in the rule defining a taker with notice as one 
who takes with actual knowledge of the defect or under such circum- 
stances as constitute actual bad faith, for the purpose of determining 
holdership in due course, the importance of care seems expressly to 
be negatived ; but it should be noted that this rule is directed rather 
to the issue of legal “reasonable care” than to business care. The 
latter, while perhaps of infrequent application in the settlement of 
commercial paper controversies, is not a wholly disregarded element, 
whose consideration would involve a distortion of basic principles of 
dealing with mercantile cases.**4 


IV. 


When a swindler, by assuming another’s name and identity in- 
duces one person to negotiate a note, bill, or check to him and an- 
other to accept it from him, a loss results which one of the two must 
bear. Ordinarily that loss is imposed on the first victim—the maker, 
drawer, or indorser to the impostor’s order; in a few cases the op- 
posite result has been reached. Whether the difference in result ac- 
cords with any difference in the circumstances and, if so, what are the 
arguments for and against treating the circumstantial difference as 
justifying a deviation from the general doctrine of first victim’s 
liability have been the subjects of this investigation. A synopsis of 
the conclusions may helpfully co-ordinate the details. Factual align- 
ment of the cases indicates that they cannot be differentiated on the 
basis of the character of the dealing, whether in person or by mail; 
nor of the nature of the paper or the victims’ status on or under it; 
nor of the nature of the misrepresentation of identity (save in the 
single instance where the name is pure fabrication, an exception re- 
ferrable to other considerations). The factor of the exercise of care 
is the only one which seems to correlate with an observable devia- 
tion from the standard pattern of imposing the loss on the first dupe. 
In the special instance where the first victim has exercised some care 
in his dealings and the second has exercised none, there is a strong 
impulse to alter the consequences, with at least as many courts de- 
parting from as there are adhering to the generally applicable rule. 
Solely from the testimony of the results, the conflict is seen not to 





*3 See cases and materials supra notes 350, 351, 352. 
“The matter is comprehensively considered in Britton, Negligence in the 
Law of Bills and Notes (1924) 24 Col. L. Rev. 695; see (1929) 8 N.C.L. Rev. 77. 
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rage over the general rule, which is nowhere disputed, but over 
whether that rule is to be received subject to a qualification in the 
special situation described. On this the courts are divided with a 
preponderance in favor of the qualified rule. 

The reasons which have been urged by each school of opinion are 
equally unsatisfactory. The Uniform Negotiable Instruments Law 
has no specific provisions clarifying the matter, the only one which 
is even promising being Section 23, dealing with the consequences 
of forged endorsements, which might superficially seem to apply but 
is prevented from any clear operation in this connection by the 
state of pre-statutory thought and discussion on the matter of im- 
personation. The propounders’ intentions and the background of the 
act yield inferences so conflicting that the construction of the pro- 
vision is as conjectural after, as before, they have been examined. 
The forgery argument and the argument from the nature of a bank’s 
duty to its depositors have been the main reliance of those favoring 
the qualification; but the former rests on the ambiguity just noted 
and the latter on deficient analysis of when payment is “pursuant 
to order.” The principal arguments against acceptance of the quali- 
fication derive from the doctrines of primary intention and estoppel, 
and the policy favoring negotiability. The doctrine of primary inten- 
tion is spurious, unrealistic, and perniciously fictitious. The argu- 
ment based on estoppel falls down because the situation involved 
lacks essential elements of the orthodox estoppel setup. The quali- 
fied doctrine, as it has been applied, does not appear to hamper or to 
be capable of hampering the ready circulation of commercial paper 
to an appreciably greater degree than the unqualified doctrine, and 
hence the argument based on the policy favoring negotiability is 
not germane. 

Alike under the uniform act and the prior decisions, cases un- 
provided for are to be decided in accordance with law merchant. This 
contemplates a decision by reference to and in harmony with exist- 
ing commercial practice. That should be the criterion in the instant 
situation. As a matter of fact, banking and business practice do 
exact the taking of some minimal precautions by those dealing with 
commercial paper, to guard against its getting or being in the hands 
of persons not entitled to it. The line of cases exemplified by Tolman 
zw. American National Bank has never required more than this on the 
part of the second victim or accepted less on the part of the first, and 
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this matter of standard business usage has been the inarticulate major 
premise common to all the cases which have shifted the loss to the 
later taker. It is the hope of the writer that this ground of differ- 
entiation, which he regards as sound, has been made articulate. 











ARE INSTRUCTIONS WHICH INFORM THE JURY 
OF THE EFFECT OF THEIR ANSWERS 
INIMICAL TO JUSTICE? 


Tuomas H. Ryan 


Prior to the year 1856, the general verdict only obtained in Wis- 
consin. In 1856 the legislature enacted the Special Verdict Statute, 
which as later revised constituted Section 2858 of the Statutes of 
Wisconsin for the year 1878, as follows: 


The court, in its discretion, may, and when either party, at or 
before the close of the testimony and before any argument to the 
jury is made or waived, shall so request, the court shall direct 
the jury to find a special verdict. Such verdict shall be prepared 
by the court in the form of questions, in writing, relating only to 
material issues of fact and admitting a direct answer to which 
the jury shall make answer in writing. The court may also direct 
the jury, if they render a general verdict, to find in writing upon 
any particular questions of fact to be stated as aforesaid. In 
every action for the recovery of money only, or specific real 
property, the jury may, in their discretion, when not otherwise 
directed by the court, render a general or special verdict. 


This statute was construed and interpreted for the first time in 
1890 in the case of Ryan v. Rockford Insurance Company.* The 
court’s opinion, after correctly stating the purpose of the statute 
to be “to secure a direct answer free from any bias or prejudice in 
favor of or against either party”, adds the following obiter dictum, 
which has foisted upon our judiciary a doctrine that is not only ob- 
noxious to an inherent sense of plain and fundamental justice, but 
is out of harmony with the genius and spirit of our institutions. This 
dictum is as follows :* 


It has often been demonstrated in the trial of causes that the 
non-expert juryman is more liable than the experienced lawyer 
or judge to be led away from the material issues of fact involved 
by some collateral circumstance of little or no significance, or by 
sympathy, bias or prejudice; and hence it is common practice for 





1 Wis. Laws 1856, c. 120, §171; the original enactment was slightly different 
from the 1878 provision quoted in the text; it constituted Rev. Stat. (1858) 
c. 132, §11. The wording of the statute has been changed considerably; but the 
present section, Wis. Stat. (1939) §270.27, is little more than a revision and sim- 
plification of the original act. 

2777 Wis. 611, 46 N.W. 885 (1890). 
* Jd. at 615, 46 N.W. at 886. 
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courts, in the submission of such particular questions and special 
verdicts to charge the jury, in effect, that they have nothing to 
do with, and must not consider the effect which their answers 
may have upon, the controversy or the parties. 


To appreciate the vice of the aforesaid it is necessary to analyze 
it. 

The doctrine that the non-expert juryman is more likely than 
the experienced lawyer or judge to be led away from the material 
issues of fact by some collateral circumstance, or by sympathy, bias 
or prejudice, is contrary to our theory of government, that the people 
in the possession of certain inalienable rights, formed the govern- 
ment to protect these rights. 

In providing that “The right of trial by jury shall remain in- 
violate”,* the common law jury, as it operated at the time of the 
adoption of our constitution, is the criterion.> Neither in this section 
nor in article VII of the constitution, covering the judiciary, has any 
authority been given the courts to limit or restrict the function of the 
jury. Nor has the legislature been given such power. Only by amend- 
ing the constitution itself can the function of the jury be modified or 
destroyed. 

Prior to the enactment of the Special Verdict Statute in 1856, 
our juries returned general verdicts only. At the time of the adoption 
of our state constitution, the common law of England did not recog- 
nize special verdicts such as were provided for by the enactment 
of our legislature. But even if under the common law such special 
verdict was in vogue, it did not become a part of our jurisprudence, 
for the reason that we adopted the common law of England only 
insofar as it is compatible with our views of liberty and sovereignty.® 
In England, the court originally was the King himself. When he 
ceased to hold court in person, he delegated this function to one or 
more of his officers. Such an officer exercised therein the power of 
the King, and only the King could question his acts. The funda- 
mental difference is that the power there vested in the King is here 
vested in the body of the people. Here the courts sit as the peoples’ 
representatives and exercise only such power as has been granted 
them either expressly or by implication. 





“Wis. Const. art. 1, §5. 
* Norval v. Rice, 2 Wis. 22 (1853); Gaston v. Babcock, 6 Wis. 503 (1857) ; 
Stilwell v. Kellogg, 14 Wis. 461 (1861); Reliance Auto Repair Co. v. Nugent, 
159 Wis. 488, 149 N.W. 377 (1915); Stockhausen v. Oehler, 186 Wis. 277, 201 
N.W. 823 (1925). 
*State ex rel. Rodd v. Verage, 177 Wis. 295, 187 N.W. 830 (1922). 
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I have already shown that neither the common law, as in force 
in this country at the time of the adoption of our constitution, nor our 
constitution itself, vests authority in our courts to adjudge that “a 
juryman is more liable than the experienced lawyer or judge to be 
led away from the material issues of fact involved by some collateral 
circumstance of little or no significance, or by sympathy, bias, or 
prejudice”,’ or that he is less honest than the lawyer or judge. No 
human being ever lived who did not have his sympathies, biases, and 
prejudices. No honest judge will contend he is without them. If a 
judge is more able than the juryman to rise above his predilections, 
it is because of his knowledge and education. Did the juryman 
possess the knowledge of the judge, he would be no different from 
the judge in that particular, and the remedy is not to keep informa- 
tion from him, but to enlighten him to the fullest extent possible; 
not to curtail his vision, but to extend it; not to make him fearful to 
take a step, but to be a lamp to his feet—in a word, to treat him as 
a co-laborer in the temple of justice. Assuming him to be inferior 
and unworthy of full confidence and presuming that his knowledge 
of the effect of his answers upon the ultimate right of a party to 
recover would cause his prejudices to dictate his answers to the 
questions of the special verdict, is to adjudge him to be dishonest or 
at least an inefficient juryman. The court does not say so in so many 
words, but that inference only is deducible from the language of the 
dictum above quoted. No authorities have been cited in support of 
this statement and, what is more, the language thereof indicates that 
only one of the parties to the controversy was represented in the al- 
leged trials which placed the stamp of inferiority on the jury. 

As a corollary to this doctrine, there necessarily followed a rule 
of law, that :* 


It is reversible error for the trial court by instruction to the jury 
to inform the jury expressly or by necessary implication of the 
effect of an answer or answers to a question or questions of the 
special verdict upon the ultimate right of either party litigant to 
recover or upon the ultimate liability of either pary litigant. 


In the case of a general verdict, it is held not only proper, but 
necessary, to inform the jury as to the effect of their answers upon 
the ultimate right of a party to recover, that is to say, it is neces- 
sary for the court to instruct the jury, that “the plaintiff cannot 





"Ryan v. Rockford Ins. Co., 77 Wis. 611, 615, 46 N.W. 885, 886 (1890). 
* Banderob v. Wis. Central Ry., 133 Wis. 249, 287, 113 N.W. 738, 751 (1907). 
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recover unless the defendant has been guilty of negligence, (defining 
it) which was the proximate cause (defining it) of the injury to the 
plaintiff, etc.”® Why is it that this information is inimical to justice 
in the one case and essential to justice in the other? If it is inimical to 
justice in a special verdict case, it is because such information is bad 
in itself. If such knowledge is bad in itself, it follows that the source 
of such knowledge is immaterial. Whether the jury possessed the 
knowledge before they were impaneled or acquired it during the 
trial from an educated juror or from the attorneys, or from the 
court, will make no difference in the result. If this knowledge is 
repugnant to justice, then the desideratum is a jury so ignorant that 
they cannot comprehend the effect of their answers upon the final 
result. If that is what is desired, prospective jurors should be inter- 
rogated on their voir dire as to their education and knowledge with 
the end in view to obtain an illiterate and uneducated jury. It is not 
an unusual thing today to have college graduates serve as jurors. 
Certainly these jurors know the effect of their answers on the ulti- 
mate rights of a party to recover. If they did not, the arguments of 
counsel would disclose the information. When counsel argues and 
contends, reiterating again and again, that questions numbered 1, 
2. and 3, etc., should be answered “Yes” and questions numbered 4, 
5, and 6, etc., should be answered “No”, or vice versa, an intelligent 
juror, if he did not know in advance, learns what will be the effect 
of his answers on the ultimate rights of a party to recover. 

In the case of Anderson v. Seelow, the court used this language :1° 


Counsel who have won or lost a case or two on an answer of the 
jury according to the fact because the jury did not know the 
effect of their answer, as most lawyers of considerable experience 
in the trial of jury cases have learned has occurred from some 
friend on the jury, appreciate that both the reason for the rule and 
the reason for adhering to it except in cases where it is plain that 
violation of it has not been prejudicial are justified. 


citing authorities that do not attempt to explain why the enactment 
of the Special Verdict Statute changed the rule which obtains and 
has obtained for centuries under the general verdict. If this language 
means what I believe it means, the court disparages the jury, im- 
pugns their honesty, and depreciates education and learning as qual- 
ifications for jury service. The language used in the original Special 





® Banderob v. Wis. Central Ry., 133 Wis. 249, 113 N.W. 738 (1907). 
224 Wis. 230, 234, 271 N.W. 844, 846 (1937). 
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Verdict Statute does not lend itself to such an interpretation, and 
I have been unable to find in the constitution or statutes any authority 
for any court to adjudge that the jury are more prone than our 
judges and attorneys to allow their prejudices to dictate their actions. 

The length to which this doctrine has driven our courts is ex- 
emplified in the decision of the case of DeGroot v. Van Akkern." Be- 
cause the trial court read to the jury the comparative negligence 
statute, consisting of five lines, the supreme court said :1? 


It has been repeatedly held that a jury should not be instructed 
as to the effect of their answers, and such erroneous instructions 
generally have been considered prejudicial. 


A juror, like every other citizen, is presumed to know the law. 
As a good citizen he undoubtedly read the comparative negligence 
statute when it was first published in 1931. Had he committed it to 
memory at the time it was first published in 1931 or remembered 
the substance thereof, the court’s reading the statute to him gave 
him no new information, yet that reading caused the appellate court 
to admonish the trial court upon a retrial of the action “to avoid 
telling the jury the effect of their answers by reading the compara- 
tive negligence statute to them”. 

Practicing attorneys and trial judges realize that the average 
juror knows the effect of his answers. This is particularly true when 
out of one venire a number of panels are taken. All jurors who are 
not on the panel that is trying a case are spectators in the court room; 
they intermingle with the attorneys and parties to the action which 
is being tried; they are curious to know what a special verdict is and 
how to answer the questions thereof. They may sit through one trial 
without knowing the effect of their answers on the ultimate right of 
a party to recover, but not the second. More than ever before young 
people are found on our juries. Most of these are high school grad- 
uates; some college graduates. Now and then we may have as a 
juror a man who was admitted to the practice of law but who is 
now engaged in business. Education and training are not disqual- 
ifications for jury service. 

What right has the court to presume that a high school or college 
graduate or college professor who is serving on a jury does not know 
the effect of his answers to the questions of the special verdict ? 

It is futile to attempt to put blinders on the jury, for fear they 





* 225 Wis. 105, 273 N.W. 725 (1937). 
Id. at 115, 273 N.W. at 729. 
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might see what is going on on the side. Trial judges know this as 
do members of the supreme court. 
Chief Justice Winslow said on one occasion :18 


There are probably few cases tried in which rulings are not made 
during the course of a trial which clearly indicate to the jury the 
effect on the result of the answer to some question or questions, 
but no one would contend that the verdict was thereby vitiated. 


Justice Bardeen in a decision said :14 


It has always been the practice of trial courts to state to the jury 
the contention of the respective parties. Certainly, every juror, 
with sufficient intelligence to enable him to sit in a case, gets an 
idea of the general result of his verdict. 


It is not necessary to quote excerpts from decisions of other 
justices of the same tenor. 

The jury should be told that they are co-laborers in the temple 
of justice; that the judge and the jury constitute the court, which 
is the agency of government created by the people for the purpose of 
declaring and enforcing justice; that the term “court” means “that 
governmental institution known to the common law possessing pow- 
ers characterizing it as a court and distinguishing it from all other 
institutions” .15 

The jury should be told that the purpose of a trial is to ascertain 
the facts and the law applicable thereto, to the end that justice may 
prevail; that the jury’s function is to ascertain the facts; that “the 
sole purpose of a special verdict is to get the jury to answer each 
question according to the evidence, regardless of the effect or sup- 
posed effect of the answers upon the rights of the parties as to re- 
covery’’.’® For centuries in submitting general verdicts the jury were 
instructed as to the effect of their answers. No one criticized that 
procedure. The proponents of the special verdict bill in the legislature 
of 1856 did not urge its enactment on the ground that when it be- 
came a law it would deprive the jury of any right they possessed 
under the general verdict. Only by a constitutional amendment could 
that be done. The obiter dictum in the decision construing the special 
verdict statute has led our courts astray. Absurdity has resulted from 
adherence to the rule therein laid down. It is time we should return 





** Chopin v. Badger Paper Co., 83 Wis. 192, 199, 43 N.W. 452, 455 (1892). 
“ Bauer v. Richter, 103 Wis. 412, 420, 79 N.W. 404, 406 (1899). 

* In re Cannon, 206 Wis. 374, 393, 240 N.W. 441, 449 (1932). 

** Anderson v. Seelow, 224 Wis. 230, 234, 271 N.W. 844, 846 (1937). 











406 WISCONSIN LAW REVIEW [Vol. 1940 


to first principles—“to those safeguards to judicial foot steps that 
have been located on the judicial pathway by the accumulated wis- 
dom of the ages”.* 





**On the general subject, see Clementson, Special Verdicts (1905). 

The rule that it is error to instruct as to the effect of specific answers on 
recovery, has been established in several jurisdictions. Beecher v. Galvin, 71 Mich. 
391, 39 N.W. 469 (1888) ; Taylor v. Davarn, 191 Mich. 243, 157 N.W. 572 (1916) 
(reversible error) ; Morrison v. Lee, 13 N.D. 591, 102 N.W. 223 (1904) (reversible 
error); Daniels v. Payne, 48 N.D. 60, 182 N.W. 1010 (1921); Olson v. Horton 
Motor Co., 48 N.D. 490, 185 N.W. 365 (1921); In re Fleming Estate, 42 S.D. 
193, 173 N.W. 836 (1919) (not prejudicial). Oil & Refining Co. v. McLean, 280 
S.W. 557 (Tex. Com. App. (1926); Texas Indemnity Ins. Co. v. Davis, 32 S.W. 
(2d) 447 (Tex. Civ. App. 1930) ; Panhandle & S.F. Ry. v. Sedberry, 46 S.W. (2d) 
719 (Tex. Civ. App. 1932) (reversible error in all three cases). Accord: Witsell 
v. West Asheville & S.S. Ry., 120 N.C. 557, 27 S.E. 125 (1897) (not error to 
refuse to instruct as to effect of answers). Contra: Smith v. Rhode Island Co., 
39 R.I. 146, 98 Atl. 1 (1916) (distinguishing between rule as to special verdict and 
rule as to special finding). 

There is some authority that it is improper for counsel in argument to di- 
rectly inform the jury of the effect of their answers. Lyon v. Grand Rapids, 121 
Wis. 609, 99 N.W. 311 (1904); Zucker v. Karpeles, 88 Mich. 413, 50 N.W. 373 
(1891); Galveston, H. & H. R.R. v. Hodnett, 182 S.W. 7 (Tex. Civ. App. 1915) 
(reversed on this and other grounds) ; McFaddin v. Hebert, 15 S.W. (2d) 213 (Tex. 
Com. App. 1929) (reversible error) ; Texas & P. Ry. v. Edwards, 36 S.W. (2d) 477 
(Tex. Com. App. 1931) (reversible error). Contra: Powell v. Chittick, 89 Iowa 513, 
56 N.W. 652 (1893). That it is not improper for counsel in argument to suggest 
answers to the various questions where he does not inform the jury of their 
effect on ultimate recovery, see Chicago & Alton R.R. v. Gore, 202 Ill. 94, 33 
N.W. 379 (1903); Timins v. Chicago, R.I. & Pac. Ry., 72 Iowa 94, 33 N.W. 
379 (1887). 


























LEGISLATION 


EvIDENCE — COMPETENCY OF WITNESS — TRANSACTIONS AND 
CoMMUNICATIONS WITH A DeceasED—On February 22, 1940, the 
State Bar Association of Wisconsin met at Milwaukee and approved 
a recommendation of the Junior Bar Association of Milwaukee! that 
Sections 325.16 and 325.17 of the Wisconsin Statutes be repealed 
and that there be substituted therefor the following provision, which 
was referred to the legislative committee of the State Association for 
incorporation in a bill to be presented to the legislature: 


No person shall be disqualified as a witness in any action, suit 
or proceeding by reason of his interest in the event of the same 
as a party or otherwise. 

In actions, suits or proceedings by or against the representatives 
of deceased persons, including proceedings for the probate of 
wills, any statement of the deceased, whether oral or written, 
shall not be excluded as hearsay provided that the trial judge 
shall first find as a fact that the statement was made by decedent, 
and that it was in good faith and on decedent’s personal knowl- 
edge. 


By way of comparison, it is appropriate at this point to scan the 
existing form of the sections under fire :? 


325.16: No party or persons in his own behalf or interest, and 
no person from, through or under whom a party derives his in- 
terest or title, shall be examined as a witness in respect to any 
transaction or communication by him personally with a deceased 
or insane person in any civil action or proceeding, in which the 
opposite party derives his title or sustains his liabilty to the cause 
of action from, through or under such deceased or insane person, 
or in any action or proceeding in which such insane person is a 
party prosecuting or defending by guardian, unless such opposite 
party shall first, in his own behalf, introduce testimony of him- 
self or some other person concerning such transaction or com- 
munication, and then only in respect to such transaction or com- 
munication of which testimony is so given or in respect to mat- 





‘The Junior Association of the Milwaukee Bar surveyed and analyzed twenty 
changes in the law of evidence as proposed by the Committee on Improvements in 
the Law of Evidence of the American Bar Association, which suggested changes 
appear in Vol. 63, Report of the American Bar Association (1938) at pages 570 
to 601. The proposal relating to transactions with a deceased is one of the six 
changes advanced by the Junior Bar Association for consideration by the State 
Bar Association. See Proceedings, State Bar Association of Wisconsin (1939) at 
pages 254 to 264. 

* Wis. Stat. (1939) §§325.16, 325.17. 
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ters to which such testimony relates. And no stockholder, officer 
or trustee of a corporation in its behalf or interest, and no stock- 
holder, officer or trustee of a corporation from, through or under 
whom a party derives his or its interest or title shall be so exam- 
ined, except as aforesaid. 

325.17: No party, and no person from, through or under whom 
a party derives his interest or title, shall be examined as a witness 
in respect to any transaction or communication by him personally 
with an agent of the adverse party or an agent of the person from, 
through or under whom such adverse party derives his interest 
or title, when such agent is dead or insane, or otherwise legally in- 
competent as a witness unless the opposite party shall first be ex- 
amined or examine some other witness in his behalf in respect to 
some transaction or communication between such agent and such 
other party or person; or unless the testimony of such agent, at 
any time taken, be first read or given in evidence by the op- 
posite party ; and then, in either case respectiveiy, only in respect 
to such transaction or communication of which testimony is so 
given or to the matters to which such testimony relates. 


In submitting the proposed change, the Junior Bar Association made 
this report : 


The American Bar Association circularized a large group of 
higher court judges and lawyers as to whether the present rule 
should be changed, and found that of the higher court judges, 89% 
were in favor of the change, and among practitioners having some 
experience, 60%, and those having experience in 6 or more cases 
84.5%. As stated in the recommendation of the Committee of the 
American Bar Association on the Law of Evidence, July, 1938, 
this result “would seem sufficient to allay the apprehensions of 
those who have believed that the removal of the prohibition would 
assist in the recovery of unjust claims.” 


It is believed that in view of the interest shown in the statute 


under discussion and the action proposed, there may be some value 
in determining how the Wisconsin supreme court has interpreted 
and applied the statute in its present form, and in presenting some of 
the problems of frequent occurrence under the existing statute. 
The field in its entirety presents a mass of detail that cannot be 
taken up in this investigation. However, we can obtain a fairly com- 
plete picture of the operation and scope of the statute through exam- 
ination of the following divisions of the subject: 





I. What Constitutes a Transaction or Communication Had 
Personally With a Deceased Person 

(A) Between the Witness and the Deceased Person. 

(B) Between the Deceased Person and a Third Party. 
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II. Persons Rendered Incompetent as Witnesses by the Statute. 
III. Waiver. 
IV. The Case of Roseman v. Sauber. 


I. WHat CoNSTITUTES A TRANSACTION OR COMMUNICATION Hap 
PERSONALLY WITH A DECEASED PERSON 


(A) Between the Witness and the Deceased Person—As a gen- 
eral proposition, the Wisconsin supreme court has followed the 
general rule (which, incidentally, adds nothing by way of clarifica- 
tion or explanation of the terms of the statute) that the testimony 
which is barred by the statute must relate to transactions or com- 
munications which are shown to have been had personally with 
the deceased.? An examination of the court’s decisions on this phase 
of the statute will illustrate those acts and expressions to be ex- 
cluded as “communications” or “transactions”. 


In the 1870 case of Daniels v. Foster* the court said: 


. . . the personal transaction or communication of the statute, no 
doubt means a transaction or communication face to face, or by 
the parties in the actual presence and hearing of each other. 


This early statement has been consistently observed by the Wis- 
consin court and forms a basic point from which departures have been 
made only with some caution.® 

Several decisions clearly indicate, however, that the scope of the 
statute is not restricted to verbal communications between the wit- 
ness and a deceased person, but may apply to situations in which 
the testimony does not relate to an actual conversation with the de- 
ceased. A common situation is that in which a manual delivery of 
goods or money is made—such as where the testimony sought to 
be introduced is to the effect that money was handed to a person 
now deceased. Aside from the question of the competency of the 
witness to testify as to any conversation accompanying this delivery, 
the court has uniformly held that the delivery itself was a trans- 





* Daniels v. Foster, 26 Wis. 686 (1870); Wollman v. Ruehle, 104 Wis. 603, 

80 N.W. 919 (1899); Roberts v. Roberts, 107 Wis. 213, 83 N.W. 318 (1900); 

Brader v. Brader, 110 Wis. 423, 85 N.W. 681 (1901); Milwaukee Trust Co. v. 

Warren, 112 Wis. 505, 87 N.W. 801 (1902); Anderson v. Laugen, 122 Wis. 57, 99 

N.W. 437 (1904); Schultz v. Culbertson, 125 Wis. 169, 103 N.W. 234 (1905); 

Holway v. Sanborn, 145 Wis. 151, 130 N.W. 95 (1911); Estate of Menzner, 189 

Wis. 343, 207 N.W. 697 (1926). | 
* 26 Wis. 686 (1870). 

°See cases cited supra note 3. 
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action with the deceased, rendering the witness incompetent to tes- 
tify as to such delivery.® 

In 1896" the court applied the “face to face” doctrine of the 
Daniels case and held that a witness was competent to testify that 
he had received a letter from a deceased person, and could testify 
as to the contents of such letter, which had been lost. The basis of 
the holding was that the letter did not constitute a transaction or 
communication within the meaning of the statute, and the court em- 
phasized the lack of any personal or “face to face” element. 

In 1920, however, in the case of Felz v. Felz,8 the court moved 
away from the strict application of the “face to face” requirement 
and held that a witness was not competent to testify as to the con- 
tents of a letter which he claimed he had received from the deceased, 
on the grounds that the sending and receipt of the letter was a 
transaction and the contents a communication within the meaning 
of the statute. The earlier case was not expressly overruled, but 
the holding of the Felz case clearly is contra to the 1896 case. 

In another situation, where the witness testified that she was 
present and alone with the deceased, and that she, the witness, pro- 
cured a granite basin in which the deceased set fire to her will, the 
court held that such testimony was within the prohibition of the 
statute, as a transaction with the deceased.? 

It will be noted that in the cases holding that certain acts, as 
distinguished from actual conversation, are transactions or com- 
munications with a deceased, there is always present in some degree 
the element of direct negotiation between the witness and deceased. 
Thus, where a father placed certain papers in a safety deposit box 
which he had rented in the name of his son, he was allowed to 
testify that he had retained control and possession of the keys to 
the box and that he had written statements on the envelopes con- 
taining the securities, to the effect that the contents were the property 
of the witness. In finding that no transaction regarding the deposit 
of the securities had occurred between the witness and his deceased 
son, the court pointed to the fact that there was no proof that the 
son had ever seen the envelopes or the indorsements thereon, and 





°Nau v. Brunette, 79 Wis. 664, 48 N.W. 649 (1891); Milwaukee Trust Co. 
v. Warren, 112 Wis. 505, 87 N.W. 801 (1902). 
"Sawyer v. Choate, 92 Wis. 533, 66 N.W. 689 (1896). 
170 Wis. 550, 174 N.W. 908 (1920). 
* Will of Oswald, 172 Wis. 345, 178 N.W. 462 (1920). 
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never had possession of the keys, as indicative of the lack of any 
“face to face” or direct negotiation.’° 

A case more closely approaching the direct negotiation standard 
in which the court, however, had no difficulty in ruling that no trans- 
action had occurred personally with the deceased, arose in a claim 
against an estate to recover for board and lodging furnished to a 
deceased. The court allowed the claimant to testify that he had 
furnished room and board to the deceased for almost four years, 
with deductions for an absence of six months. The court said: 
“These are independent facts, and in no sense transactions with the 
deceased.” 

The case of Belden v. Scott,1* where the claimant was allowed 
to testify that he kept books for deceased and to estimate the amount 
of his services, was relied upon in the Felz case. The court was ap- 
parently giving literal application to the doctrine of Daniels v. 
Foster, supra, which it cited with approval. Other Wisconsin cases 
have clearly established that performance of services for a deceased 
does not constitute a transaction or communication within the mean- 
ing of the statute.’* For instance, a nurse may testify as to the ex- 
tent and value of her services performed for the deceased.'* 

A further indication of how far the court has gone to support 
the “face to face” requirement appears in Page v. Danaher’ where, 
in defense of a suit to recover on a note held by an executor, the 
witness claimed alteration. He was permitted to testify in respect 
to the kind of ink he used and the striking out of certain words. The 
court emphasized the word “personally” in the statute and con- 
cluded that nothing within the meaning of a personal transaction 
had occurred. 

An effective comparison of actual conversation prohibited, and 
of conduct not constituting a transaction or communication within 
the meaning of the statute under discussion is afforded by the cases 





* McComb v. McComb, 204 Wis. 293, 234 N.W. 707 (1931). 

™ Pritchard v. Pritchard, 69 Wis. 373, 375, 34 N.W. 506, 508 (1887). 

*65 Wis. 425 (1886). In distinguishing matters independent and exclusive 
of any transaction or communication with the deceased, the court said: “It is no 
objection to this testimony that the law might raise from it the implication of a 
promise by the deceased in his life-time to pay what such labor was reasonably 
worth.” 

*See Estate of Kessler, 87 Wis. 660, 59 N.W. 129 (1894); Buehr v. Buell, 
133 Wis. 119, 113 N.W. 433 (1907); Gardner v. Young’s Estate, 163 Wis. 241, 
157 N.W. 787 (1916); Will of Fuller, 190 Wis. 445, 209 N.W. 683 (1926). 

“Will of Fuller, 190 Wis. 445, 209 N.W. 683 (1926). 

* 43 Wis. 211 (1877). 
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of Waters v. Markham and Seligman v. Hammond," both oc- 
curring in 1931. In the first case, the plaintiff brought an action to 
recover for personal injuries suffered while riding as a guest in a 
car owned and driven by the deceased, whose estate defended the 
suit. The court held the plaintiff incompetent to testify as to pro- 
tests which he made to the deceased driver concerning the speed at 
which he drove. In the second case, also involving personal injury 
actions against the estate of the deceased driver of a car that struck 
plaintiff’s car, the court allowed the witness, who was a party to 
the action, to “describe the actions” of the car driven by deceased, 
on the theory that the statute applies only to transactions in which 
“each is an active participant” and “it does not prohibit the survivor 
from describing an event or physical situation or the movements or 
actions of a deceased person, quite independent and apart, and in 
nc way connected with, or prompted or influenced by reason of, the 
conduct of the party testifying.” 

The distinction recognized in the Seligman case was followed in 
the later case of Krantz v. Krantz,1* where the same reasoning was 
used and the same result reached. 

(B) Between the Deceased Person and a Third Party—Any dis- 
cussion of “direct negotiation” as an essential requirement of a 
transaction or communication must inevitably lead to an inquiry into 
those cases where third parties are involved. The decisions indicate 
a rather definite line drawn between those cases in which the wit- 
ness has overheard a conversation between the deceased and a third 
party without participating in or influencing the conversation, and 
those cases in which such participation or influence did exist. 

The earlest definite statement of this distinction was made in 
Wollman v. Ruehle, in 1899, where the court said :?® 

[The statute] . . . does not forbid testimony of transactions or 

communications between the deceased and third persons, though 

in the witness’s presence, if he did not participate therein and 
they were not affected by his presence. 

Previous Wisconsin cases had already approached that view”? 
and it is now a well settled doctrine.” 





** 204 Wis. 332, 235 NW. 797 (1931). 

* 205 Wis. 199, 236 N.W. 115 (1931). 

211 Wis. 249, 248 N.W. 155 (1933). 

104 Wis. 603, 607, 80 N.W. 919, 920 (1899). 

* Page v. Danaher, 43 Wis. 221 (1877); Pritchard v. Pritchard, 69 Wis. 373, 
34 N.W. 506 (1887); Goerke v. Goerke, 80 Wis. 516, 50 N.W. 345 (1891). 

** Morgan v. Henry, 115 Wis. 27, 90 N.W. 1012 (1902); Anderson v. Laugen, 
122 Wis. 57, 99 N.W. 437 (1904); Schultz v. Culbertson, 125 Wis. 169, 103 N.W. 
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Thus, where an heir of the deceased was present and her presence 
was known to the deceased, she was competent to testify as to a 
statement made by the deceased to another party, as to a certain dis- 
position of money to be made upon his death, where it was not shown 
that the witness, who was a party to the action, took part in the 
conversation or that her presence in any way affected it.?? 

In Will of Lauberg** the witnesses were children of the deceased, 
having an interest in the property of deceased under her will. The 
testator made a statement regarding her will, addressed generally 
to these witnesses and other children of the deceased who were 
present. None of the children made any reply to the deceased. 
The court, after holding the trial court in error for admitting 
this testimony, declared that it was non-prejudicial error since 
it was supported by other witnesses whose competency was not 
questioned. In deciding that a transaction or communication had 
occurred, the court apparently gave much weight to the fact that the 
statement of the deceased was “addressed generally” to several 
persons, including the witnesses. The situation is readily distinguish- 
able from that in which the deceased speaks to or with one person 
without directing his remarks to the witness or including him in 
the conversation. 

An interesting situation arises when the answers of an interested 
witness as to what was said between a deceased and a third party, 
will, if admitted, give rise to an inference of acts done by the de- 
ceased. The inference then causes the testimony to be something 
more than a mere report of a conversation between the deceased and 
another party. Thus, when all answers to questions as to whether 
the witness had received payments made by a third person were in 
the negative, the inference arose that the deceased had received 
the money, confirming the defense of alleged payment to such de- 
ceased. The court said :** 


. . . the fact that counsel may argue, from the transactions be- 
tween the witness and third persons, to an imaginary inference 
that certain acts were done by deceased, is not enough to pre- 
clude her from testifying as to such transactions. 





234 (1905); Holloway v. Sanborn, 145 Wis. 151, 130 N.W. 95 (1911); Will of 
Pullen, 166 Wis. 254, 165 N.W. 25 (1917); McHatton v. Estate of McDonnell, 
166 Wis. 323, 165 N.W. 468 (1917); Flanagan’s Estate v. Flanagan’s Estate, 169 
Wis. 537, 173 N.W. 297 (1919); Day v. Morgan, 184 Wis. 595, 200 N.W. 382 
(1924); Nelson v. Ziegler, 196 Wis. 426, 220 N.W. 194 (1928). 
“Stuart v. Crowley, 195 Wis. 47, 217 N.W. 719 (1928). 
*170 Wis. 502, 175 N.W. 925 (1920). 
“ Brader v. Brader, 110 Wis. 423, 85 N.W. 681 (1901). 
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II. Persons RENDERED INCOMPETENT AS WITNESSES BY 
THE STATUTE 


After finding that a transaction or communication has taken place 
between a witness and a deceased, there remain several essentials 
which must appear in the factual situation of each case before the 
statute will operate to bar the testimony of any witness. 

Considering the express terms of the statute, we find that the 
person rendered incompetent is a “party or person [testifying] in 
his own behalf or interest” ; or the witness rendered incompetent may 
be a person “from, through or under whom a party derives his in- 
terest or title”. If the testimony sought to be introduced comes from 
a person falling within one of these classes, and the testimony re- 
lates to a transaction or communication had personally with a de- 
ceased person still another factual element must appear before such 
testimony is excluded. The action must be a “civil action or proceed- 
ing®® in which the opposite party derives his title or sustains his 
liability to the cause of action from, through or under such de- 
ceased .. . person... .” 

Given all these elements, and no waiver of the incompetency 
appearing, the testimony will be barred. 

Many Wisconsin cases have held that legatees, devisees and 
heirs at law are “parties” in actions involving wills and are not 
competent to testify as to transactions or communications with the 
testator.*6 

In the case of Jn re Valentine’s Will?" the court extended the 
statute to exclude the testimony of a husband of one of the legatees, 
not on the ground of interest, but of public policy. 

In Wright v. Jackson** action was brought to set aside certain 
deeds on the grounds that the grantor was insane. One of the wit- 
nesses was in possession of the property, holding under an unrecorded 





*°If the action involves an insane person, the statute renders the witness 
incompetent “in amy action or proceeding in which such insane person is a party 
prosecuting or defending by guardian”. Wis. Stat. (1939) §325.16. (Italics sup- 

lied. 

» In re Estate of Fitzgerald, 57 Wis. 508, 15 N.W. 794 (1883); Leach v. 
Leach, 65 Wis. 284, 26 N.W. 754 (1886); Will of Silverthorn, 68 Wis. 372, 32 
N.W. 287 (1887); Goerke v. Goerke, 80 Wis. 516, 50 N.W. 345 (1891); Begole 
v. Hazzard, 81 Wis. 277, 51 N.W. 325 (1892); In re Valentine’s Will, 93 Wis. 45, 
67 N.W. 12 (1896). 

793 Wis. 45, 67 N.W. 12 (1896); see Farrell v. Ledwell, 21 Wis. 182 (1866) ; 
Mountain v. Fisher, 22 Wis. 93 (1867); Butts v. Newton, 29 Wis. 632 (1872) ; 
Stewart v. Stewart, 41 Wis. 624 (1877); Smith v. Merrill, 75 Wis. 461, 44 N.W. 
759 (1890). 

59 Wis. 569 (1884). 
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deed executed by the defendant. While the witness was not a party to 
the action, the court pointed out that he was bound by the judgment of 
the court and thus he was a “party” within the meaning of the statute 
and incompetent to testify as to transactions or communications had 
by him personally with the original grantor, under whom the de- 
fendant claimed title. 

An executor of a will, having no other connection with the estate, 
is not a “party” within the meaning of the statute. In Anderson v. 
Laugen*® the court considered the statute with particular reference 
to the words: “. . . in his own behalf or interest . . . ” and said: 


The words of limitation indicate that the legislature intended to 
restrict [the statute’s] operation to parties who had a beneficial 
interest in, or sustained some liability under, the subject matter of 
the controversy. Treated under this rule, the person named as 
executor in a proposed will, who appears as proponent in a con- 
tested proceeding, with no other interest in the estate of the de- 
ceased, has no beneficial interest in, nor sustains any liability 
under, the subject of the controversy, though he is a nominal 
party to the proceeding. . . . If he is called as a witness in the 
proceeding for the probate of the will, he cannot be deemed to 
testify in his own behalf or interest. 


The court has also ruled that the statute does not apply to a testa- 
mentary trustee®® or to subscribing witnesses to a will®! because such 
persons are not parties testifying in their own behalf or interest. 

Jones on Evidence*? summarizes the problem of what constitutes 
an “interest” as used in the statute as follows: 


“The true test of the interest of a witness is that he will either 
gain or lose by the direct legal operation or effect of the judgment, 
or that the record will be legal evidence for or against him in some 
other action”. . . . the witness’s interest . . . must be shown to 
be a real, direct, pecuniary interest . . . must also be present, 
certain and vested... . 


At this point the question arises whether an agent of the deceased 
is rendered incompetent by the statute. Wisconsin agrees with the 





* 122 Wis. 57, 63, 99 N.W. 437, 439 (1904). 

* Estate of Novak, 181 Wis. 16, 193 N.W. 1000 (1923). 
“Estate of Johnson, 170 Wis. 436, 175 N.W. 917 (1920). 
3 Jones, Evidence (1938) §775. 
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general rule that an agent of the deceased may testify as to trans- 
actions or communications had personally with a deceased.** 
In Lowry v. Lowry** the court said : 


. . . [the statute] calculated to keep from interested parties the 
advantage that might result from giving a one-sided version of the 
conversation between such party and a deceased person does not 
exclude the testimony of the agent of the deceased. 


Wisconsin is also in line with the general rule that an agent of the 
party adverse to the estate of the deceased, or the party deriving his 
title or sustaining his liability from, through or under the deceased is 
not affected by the statute.*° An agent who has represented either 
party in the transaction or communication is competent to testify 
as to that transaction or communication had with the deceased. 

Turning to the phrase “from, through or under” as used in the 
statute, we find that the court apparently frequently relies on those 
words to prevent the statute from operating. 

Thus, in the case of Chamberlain v. Prudential Insurance Co.,** an 
action to recover on a life insurance policy issued by the defendant 
Company, the court pointed out that the Company sustained its lia- 
bility through its contract with the deceased, but held that such lia- 
bility was not sustained from, through or under the deceased and 
therefore the Company was not entitled to call upon the statute to 
exclude testimony offered by the adverse party relative to trans- 
acions or communications with the deceased. 

As a general proposition, a vendee cannot testify as to communi- 
cations had with his deceased vendor under whom the opposite party 
claims title.** 

In Dilger v. McQuade*® an oral contract was made between the 
deceased and the parents of the plaintiff, a minor, whereby the de- 
ceased agreed to leave all his property to the plaintiff. The mother 





* Hanf v. Northwesten Masonic Aid Soc., 76 Wis. 450, 45 N.W. 315 (1899); 
Franklin v. Killilea, 126 Wis. 88, 104 N.W. 993 (1905); Lowry v. Lowry, 211 
Wis. 385, 247 N.W. 323 (1933); Roseman v. Sauber, 288 N.W. 173 (Wis. 1939). 

* 211 Wis. 385, 247 N.W. 323 (1933). 

* Hanf v. Northwestern Masonic Aid Soc., 76 Wis. 450, 45 N.W. 315 (1890) ; 
Franklin v. Killilea, 126 Wis. 88, 104 N.W. 993 (1905). 

*3 Jones, Evidence (1938) §778. 

7109 Wis. 4, 85 N.W. 128 (1901). 

* Littlefield v. Littlefield, 51 Wis. 23, 7 N.W. 773 (1881). 

158 Wis. 328, 148 N.W. 1085 (1914); cf. Bill v. Stool, 55 Wis. 216, 12 
N.W. 444 (1882); Begole v. Hazzard, 81 Wis. 274, 51 N.W. 325 (1892); Glander 
v. Glander, 167 Wis. 12, 166 N.W. 446 (1918); Litel v. First Nat’l Bank, 196 
Wis. 625, 220 N.W. 651 (1928); Bump v. Voights, 212 Wis. 256, 249 N.W. 508 
(1933). 
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of the plaintiff was held competent to testify as to this oral agreement 
with the deceased, because the mother was not a party, nor was she 
testifying in her own behalf, nor was she a party from, through or 
under whom the minor claimed his title or interest. The court ex- 
plained that the father of the minor was entitled to the custody of 
the child and was legally bound to provide for its care and main- 
tenance ; therefore, the father, and not the mother, gave and received 
the consideration in the contract and the plaintiff did not claim any 
right from, through or under the mother. 

Even though the testimony relates to a communication had per- 
sonally with a deceased, and the opposite party claims title through or 
under the deceased, the witness will be competent if his testimony 
amounts to an admission against his interest, as where the witness 
testifies to payments made to him by the deceased. 


III. WAIVER 


The original form of the Wisconsin “dead man’s” statute enacted 
in 1858*! disqualified absolutely any party to a civil action or pro- 
ceeding as a witness when the opposite party sued or defended as ad- 
ministrator or legal representative of any deceased person. There 
was no provision for a waiver of this disqualification until 1868.** 
Under the present form of the statute, the witness is rendered in- 
competent, and that incompetency may be waived in two ways— 
-—by failure to object to the competency of the witness, and through 
the introduction by the opposite party in his own behalf, of testimony 
concerning the particular transaction or communication. The testi- 
mony itself is not inadmissible, and failure to properly object con- 
stitutes a waiver of the witness’s incompetency. The objection must 
go specifically to the competency of the witness, not to the relevancy, 
materiality, or competency of the testimony itself.4* Accordingly, 
it has been held that the objection: “I object to that” is not sufficient 
to raise the question of the competency of the witness to testify 
to transactions or communications with a deceased person.** 

The statute expressly prevents the “opposite party” from taking 
unfair advantage of the exclusionary provisions. Such “opposite 
party” may not himself introduce testimony relating to a transaction 





“Crowe v. Colberth, 63 Wis. 643, 24 N.W. 478 (1885). 

“ Wis. Laws 1858. c. 134, §2; R.S. 1858, c. 137, §51. 

“Wis. Laws 1868, c. 176. 

“Union Nat'l Bank v. Hicks, 67 Wis. 194 (1886); McCormick v. Herndon, 
67 Wis. 652 (1886); Sucke v. Hutchinson, 97 Wis. 373, 72 N.W. 880 (1897). 

“Estate of Menzner, 189 Wis. 340, 207 N.W. 703 (1926). 
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with a deceased person, and still exclude the testimony offered by 
his adversary, or a person testifying in his own behalf or interest. 
The statute reads :* 


[the witness is incompetent] . . . unless such opposite party shall 
first, in his own behalf, introduce testimony of himself or some 
other person concerning such transaction or communication, and 
then only in respect to such transaction or communication of which 
testimony is so given or in respect to which such testimony re- 
letes ... 


It will be noted that the “opposite party” has absolute control of 
the matter of excluding testimony, or opening the door to its intro- 
duction. The “opposite party” is usually the personal representative 
of a deceased’s estate and must be a party who derives his title or sus- 
tains his liability to the cause of action “from, through or under” 
such deceased person.*® 

The court said, in 1899,*7 in finding that a witness’s incompe- 
tency had been removed: 


He was, however, called by the proponents of the will—the ad- 
verse parties,—the only ones who had any right to object to his 
competency. It is always in the discretion of the adverse party to 
waive the protection afforded . . . either by refraining from ob- 
jection, or by offering testimony of another witness; and he may 
equally waive it by calling his opponent and examining him as a 
witness to personal transactions. 


When the door has been opened by the opposite party, it ap- 
parently is opened all the way, as to the particular communication or 
transaction involved. If a witness is called on behalf of the estate, and 
he testifies to part of the conversation had between the deceased and 





© Wis. Stat. (1939) §325.16. 

“Larsen v. Johnson, 78 Wis. 300, 47 N.W. 615 (1890); Begole v. Hazzard, 
81 Wis. 274, 51 N.W. 325 (1892); In re Valentine’s Will, 93 Wis. 45, 67 N.W. 12 
(1896) ; Maldaner v. Smith, 102 Wis. 30, 78 N.W. 140 (1899); In re Will of 
Hoppe, 102 Wis. 54, 78 N.W. 183 (1899); Anderson v. Laugen, 122 Wis. 57, 99 
N.W. 437 (1904); Currie v. Mitchie, 123 Wis. 120, 101 N.W. 370 (1904); 
Anderson v. Anderson, 136 Wis. 328, 117 N.W. 801 (1908); Johnson v. Bank of 
Wisconsin, 163 Wis. 369, 158 N.W. 59 (1916); Estate of Gilbert, 167 Wis. 291, 
166 N.W. 442 (1918); Enwright v. Griffith, 169 Wis. 284, 172 N.W. 156 (1919); 
Estate of Shinoe, 212 Wis. 481, 250 N.W. 505 (1933); Estate of Flierl, 225 Wis. 
493, 274 N.W. 422 (1937); 3 Jones, Evidence (1938) §776: “. . . the testimony 
is not to be excluded if the adverse party derives title, not from such deceased 
. . . person, but from some other source.” 
“In re Will of Hoppe, 102 Wis. 54, 55, 78 N.W. 183 (1899). 
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the party adverse to the estate, such adverse party is then entitled to 
cross-examine the witness to bring forth the entire conversation.* 

The court has applied the waiver provision to the introduction of 
testimony taken in advance of a trial. It has held that a deposition 
taken at a pre-trial adverse examination of a witness under Section 
326.12 of the Wisconsin Statutes will amount to such a waiver, if the 
questions asked relate to a transaction or communication of the witness 
with a deceased, and the deposition is put in evidence at the trial by 
the “opposite party”. 

In Lamberson v. Lamberson*® an adverse examination of the 
plaintiff was conducted and the testimony was found to relate to 
transactions with the deceased, within the meaning of the statute. A 
deposition taken at the adverse examination was offered in evidence 
by the defendant, who was the executor of the deceased’s estate, 
and the court held such offer constituted a waiver of the plaintiff’s 
competency to testify. All of the testimony was made a part of the 
record by such offer, and since it contained testimony of a trans- 
action with the deceased, the door was opened just as if the “opposite 
party” had called the witness to the stand at the trial. 

Another claim of wavier resulting from a pre-trial adverse exam- 
ination failed because the “opposite party” did not put in evidence the 
deposition taken at the examination.®® The court refused the attempt 
of the party claiming against the estate of the deceased to get the dep- 
osition before the court, holding that it could be offered under Section 
326.12 (5) only by the party who conducted the examination. Since 
adverse examinations are not a part of the record of the trial until 
they are offered, there was nothing before the court on which waiver 
could be based. The testimony had not been introduced. 

In the 1937 case of Norman v. Kern*™ the court found that al- 
though a deposition taken at an adverse examination of the witness 
was properly offered in evidence by the “opposite party”, there was 
no waiver because: “In this case, the defendant, at whose instance the 
deposition was taken, carefully limited the examination to matters not 





“Fertig v. State, 100 Wis. 301, 75 N.W. 960 (1898); Smith v. Milwaukee 
E.R.&L.Co., 127 Wis. 253, 106 N.W. 829 (1906); Earley v. Winn, 129 Wis. 291, 
109 N.W. 633 (1906); Yeska v. Swendrzynski, 133 Wis. 475, 113 N.W. 959 
(1907) ; Estate of Gilbert, 167 Wis. 291, 166 N.W. 442 (1918); cf. Gutzman v 
Clancy, 114 Wis. 589, 90 N.W. 1081 (1902). 

“175 Wis. 398, 184 N.W. 708 (1921). 

Estate of Shinoe, 212 Wis. 481, 250 N.W. 505 (1933). 
= 226 Wis. 78, 276 N.W. 127 (1937). 
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relating to transactions with the deceased . . . two questions and 
answers are the only ones that approach the border line.” 

The theory under which testimony relating to communications 
or transactions with deceased persons is excluded is well expressed 
in this language of an early Wisconsin case :°* 


The object of the legislature is plain enough. It was to prohibit a 
living party from testifying in behalf of himself, when by reason 
of death, the other party to the transaction, having had the same 
knowledge or means of knowledge, cannot be present in court to 
confront him or make his statement of the transaction. 


In another case the Wisconsin court said :5° 


The reason for excluding the testimony of one party as to trans- 
actions with a deceased opposing party is simply that, because the 
mouth of one party is closed by death, it is only fair that the mouth 
of the other should be closed by the law. 


With the statute thus favoring the testator or representative or 
successor in interest of the deceased, it quite naturally follows that 
the personal representative or party claiming from, through or under 
the deceased may waive its benefits. 


IV. Tue Case or Roseman v. Sauber*4 


In November, 1939, the Wisconsin supreme court disposed of an 
issue relating to admissibility of testimony based upon communica- 
tions with a deceased person, by sustaining the trial court’s finding 
that the witness was an agent of the deceased, to whom the statute 
did not apply. Granted that such disposition of the case was consist- 
ent with prior decisions of our court and other courts generally, the 
situation there presented is a graphic illustration of the suggestion 
that courts have defeated the underlying philosophy and purpose of 
“dead man’s” statutes by admitting such testimony. 

We must refer again to the emphasis placed by the statute upon 
safeguarding the interests of persons who derive their rights or sus- 
tain their liabilities from, through or under deceased persons. It is 
submitted, however, that while courts have usually stated that the 
statute is for the benefit and protection of such persons, the real pur- 
pose of the statute is to put both parties on an equal footing as to 





* Lawrence v. Vilas, 20 Wis. 401, 406 (1886). 
* Boyd v. Gore, 143 Wis. 531, 535, 128 N.W. 68, 69 (1910). 
258 N.W. 173 (Wis. 1939). 














May | LEGISLATION 421 


testimony to be offered and to prevent possible collusion between a 
witness and one of the parties. 


Jones on Evidence says :** 


The object or purpose of these statutes is to guard against the 
temptation to give false testimony . . . and to put the parties to 
the suit upon terms of equality in regard to opportunity to pro- 
duce evidence . . . it is considered that the testifying party should 
not be entitled to the advantage of giving his own uncontradicted 
and unexplained account of the transaction. 


There is similar language appearing in at least one reported de- 
cision of the Wisconsin court :** 


The statute . . . is calculated to keep from interested parties the 
advantage that might result from giving a one-sided version of the 
conversation between such party and a deceased person .. . 


Turning to other jurisdictions, we find the North Carolina court 
expressing this view :** 


The purpose of the legislature in so rendering incompetent the 
person from, through or under whom such a party or interested 
person derives his interest or title . . . seems to be to prevent 
possible collusion between the interested party and the wit- 
nesses... 


Keeping in mind such key words and phrases as “fairness and 
equality of opportunity to present evidence”, “avoidance of per- 
jured testimony and collusion” ... let us examine the Roseman 
situation. 

The defendant, Sauber, as executor of the will of Rebecca Rose- 
man, deceased, claimed title to a promissory note payable to the order 
of Anna Davidson, which note was found in the possession of the 
deceased shortly after her death. Roseman, the plaintiff, claimed 
right to possession of the note by virtue of an assignment by sep- 
arate instrument executed by Anna Davidson after the death of 
Rebecca Roseman. The testimony of Anna Davidson was found by 
the trial court to show that she was merely the agent of Rebecca 
Roseman, the real owner of the note. Upon the death of the principal 
the agency was terminated and there was no authority allowing Anna 
Davidson subsequently to make a valid assignment. The witness’s 





3 Jones, Evidence (1938) §773. 

* Lowry v. Lowry, 211 Wis. 385, 388, 247 N.W. 323, 324 (1933). 

* Carey v. Carey, 104 N.C. 171, 10 S.E. 156 (1889); see Stiles v. Boyd, 151 
Iowa 86, 130 N.W. 376 (1911). 
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testimony, founded upon transactions with the deceased, was ad- 
mitted in evidence and was the sole basis for the finding of agency 
and the resulting decision in favor of the defendant. 

It will be noted that in this case the executor of the estate of the 
deceased relies upon the testimony to defeat the claim of the plaintiff 
against the estate. In the more common case, it is the party adverse 
to the estate of the deceased who seeks to rely upon such testimony. 
It will be observed at once that under the Wisconsin and general rule, 
if the estate decides to waive the incompetency of a witness, ordinarily 
it is in a position to do so. But does the application of the statute in 
the Roseman case carry out the objectives of “equality”, “prevention 
of collusion and one-sided testimony”? That depends entirely on 
whether the assumption that an agent is an impartial witness is cor- 
rect. If the objective of equality of position is to be realized, the 
right to exclude testimony should apply to the party adverse to the 
estate when that party needs protection against the possibilities of 
one-sided testimony. How can the plaintiff, Roseman, meet the 
testimony of the witness? Death has closed the mouth of the only 
person whom he could put on the stand to deny or answer the wit- | 
ness. This is the very situation that the spirit of the statute is de- | 
signed to prevent. 

Is it fair to assume that the witness, who was the agent of the 
deceased person, will be an impartial witness? Is it not as inconsist- 
ent with the purpose of the statute to allow the agent or representa- 
tive of the deceased to testify to a transaction with the deceased, when 
his testimony cannot be affirmed or denied, as it would be to allow the 
other party to the suit to testify to his conversations with the de- 
ceased ? The danger that the testimony may be false appears to be as 
great in one case as in the other. 

It should be understood that the suggestion here offered is en- 
tirely an argument upon principal, based upon what is believed to be 
the underlying philosophy of the statute—an argument which is op- 
posed by overwhelming authority sustaining the proposition that 
statutes of the type under consideration do not apply to agents of 
either of the parties to the action. It is submitted, however, that if 
courts generally would emphasize less the desire to protect the es- 
tate of the deceased, or those persons who derive their interest or 
sustain their liabilities from, through or under such deceased per- 
sons, and would give more weight to the underlying purpose of the 
statute, i.e., to achieve equality in presenting evidence, it is doubtful 
whether the testimony of agents of either party should be admitted. 
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The key point of the suggestion is, of course, that agents are no more 
to be relied upon as impartial and unbiased witnesses than are parties 
or witnesses whose interests specifically appear. 

It should also be understood that the condemnation of and ob- 
jections to the entire statute, which have led to the proposal for its 
repeal, are believed sound and justifiable. While the criticism of the 
Roseman and similar cases is offered in support of the contention 
that so long as the statute exists in its present form, the protection it 
offers, and the end it purports to serve, should be given full recog- 
nition, it is also true that the criticism is perhaps more a condemna- 
tion of the wording of the statute than of the construction which 
courts have placed upon it. 

Marvin L. McCartuy 











NOTES AND COMMENTS 


BANKRUPTCY—FRAZIER-LEMKE AcT—EXCLUSIVE JURISDICTION 
UnpeER SuBsEcTION (S)—The initiation of proceedings under Sub- 
section (9) of Section 75 of the Bankruptcy Act (popularly known 
as the Frazier-Lemke Bill)’ subjects all property of the farmer- 
debtor to the exclusive jurisdiction of the federal court, and any 
proceeding in a state court before final disposition of the petition is 
void unless permission is obtained from the bankruptcy court.? 

Foreclosure judgment on the Kalb farm was entered April 21, 
1933, in the Walworth (Wisconsin) county court. On October 2, 
1934, petition for bankruptcy was filed under the old Subsection (s) 
and approved, but was dismissed July 20, 1935, after the subsection 
was declared unconstitutional in Louisville Joint Stock Land Bank 
v. Radford.’ The county court then ordered a sheriff’s sale of the 
property. Shortly after the sale, the petition was reinstated under 
the amended and re-enacted Subsection (s),* and while this was 
pending, the motion for confirmation of the sale was granted by the 
county court. No stay of the foreclosure or of subsequent acts to 
enforce it was ever sought or granted in either state or bankruptcy 
court. 

After dispossession, the plaintiff brought two suits based on 
the alleged invalidity of the sale, one in equity for restoration of 
possession and the other against the sheriff and county judge. Affirm- 
ing the circuit court’s dismissal of the cases, the Wisconsin supreme 
court held® that the stay under Subsection (s) was judicial and not 
automatic, and since none issued, the acts of the county court were 
valid. On appeal the United States Supreme Court reversed® the 
decision on the construction of the statute, holding that the county 
court lost jurisdiction upon the filing of the petition under Section 75, 
Subsection (s), and subsequent proceedings in the county court 
were void since no permission was obtained from the federal court. 
The loss of jurisdiction was automatic since the Act was held to 
grant the bankruptcy court “exclusive jurisdiction of the petitioning 





* Bankruptcy Act §75 (s); 11 US.C.A. §203 (s). 

* Kalb v. Feuerstein, Kalb v. Luce, 60 Sup. Ct. 343 (1940). 

*295 U. S. 55, 55 Sup. Ct. 854 (1935). 

*Act May 15, 1935, c. 114, §3, 49 Stat. 246; Aug. 28, 1935, c. 792, 1—6, 49 
Stat. 942-945 (1935). 
*Kalb v. Feuerstein, 228 Wis. 525, 285 N. W. 431 (1938). 
* Kalb v. Feuerstein, Kalb v. Luce, 60 Sup. Ct. 343 (1940). 
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farmer and all his property with complete and self-executing stat- 
utory exclusion of all other courts”.? 

The decision of the Supreme Court clearly construes Subsections 
(n), (0), and (p) of Section 75 as applicable to subsection (s). 
This construction had been in some doubt since the passage of the 
amendment.® The words of Subsection (s) in relation to Section 75 
are ambiguous. Subsection (c) dealing with the nature of the pe- 
titions under Section 75 begins: 


. after this section takes effect, a petition may be filed by any 
farmer, stating that the farmer is insolvent or unable to meet his 
debts as they mature, and that it is desirable to effect a compo- 
sition or an extension of time to pay his debts. . . 


Subsection (n) places all property of the petitioner “praying for 
relief under this section” under the exclusive jurisdiction of the 
bankruptcy court. Subsection (0) prohibits the instituting or main- 
taining of certain proceedings without permission from the federal 
court “at any time after the filing of the petition under this section, 
and prior to the confirmation or other disposition of the composition 
or extension proposal by the court.” Subsection (p) indicates what 
judicial bodies and persons are affected by the prohibition. Under 
Subsection (s), however, the petitioner no longer asks for composi- 
tion and/or extension but for adjudication of bankruptcy, and when 
certain requirements have been fulfilled, the subsection provides that 
the court “shall stay all judicial or official proceedings in any court 
. . . for three years.” 

The impression is gathered from the first part of the statute 
that it is to deal chiefly with the composition and extension proposals. 
The arrangement of the section with Subsection (s) at the end sug- 
gests that the amended petition requires different treatment.® The 
ambiguity is resolved by the Court’s present decision, in which a 
study of the amendments to the Act’ and of the reports of the 
House™ and Senate! judiciary committees was employed to support 
the policy here enforced. The Court will not permit the statute to 





"Id. at 348. 
*Diamond and Letzler, The New Frazier-Lemke Acts: A Study (1937) 
37 Col. L. Rev. 1092, 1114. 
* Hardt v. Kirkpatrick, 91 F. (2d) 875 (C.C.A. 9th, 1937). 
* Kalb v. Feuerstein, Kalb v. Luce, 60 Sup. Ct. 343, 347 (1940). 
"H. R. Rep. No. 1808, 74th Cong., ist Sess. (1935). 
™Sen. Rep. No. 985, 74th Cong., 1st Sess. (1935). 
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operate to create a gap between the filing of the petition and the 
issuing of the stay during which a mortgagee might better his posi- 
tion. 

The concept of a loss of jurisdiction by a state court in which 
process has been competently initiated is not unknown in the federal 
system.'* It is a familiar result in bankruptcy. The power to im- 
pair liens,’* which exists in the bankruptcy courts, has been con- 
strued to be broad enough to prevent state courts from enforcing liens 
even though properly attached, unless permission is obtained from 
the bankruptcy court.1® Once the bankruptcy court has taken control, 
its jurisdiction is exclusive, and the granting of fees to receivers by 
state courts is void when the action is taken after the appointment 
of trustees in bankruptcy.’® 

There are a number of cases under Subsections (a) to (r) of 
Section 75 showing that the bankruptcy court was entitled to im- 
mediate and exclusive jurisdiction when the petition for composi- 
tion or extension was filed and that this automatically left the state 
courts without jurisdiction.’ In Hoyd v. Citizens Bank of Albany'® 
the federal circuit court held that it was mandatory to get the per- 
mission of the bankruptcy court to continue the foreclosure after 
petition was filed and that the wrongful dissolution of an injunction 
against proceedings in the state court was immaterial since the filing 
of the petition acted as an injunction until lifted by order of the 
bankruptcy court. In Wilcons v. Pennsylvania Mutual Life Insurance 
Co.?® Subsections (n), (0), and (p) were said to operate as an in- 
junction against the state courts. 

Because Subsection (s) was put in its present form in 1935 and 
not declared constitutional until 1937, few cases are found under 
its provisions. The case of Wright v. Vinton Branch of the Moun- 
tain Trust Bank of Roanoke” first declared the act valid, and the 
Supreme Court reaffirmed its position in Wright v. Union Central 
Life Insurance Co.*4 The Court held that the constitutional ob- 
jections to the old Subsection (s) were eliminated, that the Fifth 





* Vallely v. Northern Fire & Marine Ins. Co., 254 U. S. 348, 354, 41 Sup. 
Ct. 116, 117 (1920). 

“Van Huffel v. Harkelrode, 284 U. S. 225, 51 Sup. Ct. 465 (1932). 

*Straton v. Neu, 283 U. S. 318, 51 Sup. Ct. 465 (1931). 

“Gross v. Irving Trust, 289 U. S. 342, 53 Sup. Ct. 605 (1933); Taylor 
v. Sternberg, 293 U. S. 470, 55 Sup. Ct. 260 (1935). 

™See 11 US.C.A. §203, n. 73. 

*89 F. (2d) 105 (C.C.A. 6th, 1937). 

91 F. (2d) 417 (C.C.A. 10th, 1937). 
300 U. S. 440, 57 Sup. Ct. 556 (1937). 
* 304 U. S. 502, 58 Sup. Ct. 1025 (1938). 
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Amendment was not violated because mortgages were made subject 
to the constitutional power of Congress to legislate on the subject of 
bankruptcy, and that this broadening of the legislative concept of 
bankruptcy was not an invasion of the states’ rights. These cases 
did not deal with the problem of the Kalb case, which was there be- 
fore the Supreme Court for the first time. One circuit court case 
laid down the exclusive jurisdiction rule on facts similar to the 
Kalb case.2* A more recent case ruled that the “stay” under Subsec- 
tion (9) was judicial and not automatic so that a sale under a power 
of sale in a trust deed was valid when no stay had been issued.”* 
That case was relied on by the Wisconsin court in the present suit 
and may be considered as overruled. The holding was based on a mis- 
conception of the relation of Subsection (s) to the rest of Section 75. 

The rule of construction laid down in the Kalb case is commend- 
able as being clearly designed to effectuate the policy intended by 
Congress, the preservation of the property for the relief of the 
debtor during the stay of three years or less at the discretion of the 
court.*# 

MARGARET PINKLEY 


EvipENCE—ParoL EvipENCE RULE IN WisconsinN—More a sub- 
ject of speculation than clarification ig the question of the role of 
the parol evidence rule in the courts. The cases dealing with it are 
vast in number.’ This fact alone establishes the importance of a point 
of law for years approached by lawyers with trepidation. Thayer 
concluded almost fifty years ago that “Few things in our law are 
darker than this, or fuller of subtle difficulties”.? 

Such a situation in this phase of the law has led to differences 
of opinion upon the subject by eminent authorities.* Is the parol evi- 





*In re Price, 99 F. (2d) 691 (C.C.A. 7th, 1938). 

™ Hardt v. Kirkpatrick, 91 F. (2d) 875 (C.C.A. 9th, 1937). This case was 
approved in Bernards v. Johnson, 103 F. (2d) 567 (C.C.A. 9th, 1939), which 
is similar to the Kalb case except that the confirmation of the sale took place 
before the reinstatement of the petition so that there was actually no longer 
any property to be subject to the jurisdiction of the court. 

“Bankruptcy Act §75 (s) (2), (6), 11 US.C.A. §203 (s) (2), (6). The 
bankruptcy court is given power, in its discretion, to terminate the stay before 
ad three years are up if the debtor is unable to perform the duties imposed on 


*See Gausewitz, Some Problems of Evidence Suggested by Recent Wis- 
consin Decisions (1934) 9 Wis. L. Rev. 228; Loth and Jennings, The Parol Evi- 
dence Rule in Iowa (1935) 20 Iowa L. Rev. 713. 

* Thayer, The “Parol Evidence” Rule (1893) 6 Harv. L. Rev. 325. This view 
is re-echoed in 5 Wigmore, Evidence (2d ed. 1923) $2400; Loth and Jennings, 
supra note 1; Gausewitz, supra note 1. 

*Gausewitz, supra note 1. 
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dence rule a rule? Wigmore, by taking a definite stand against any 
generalization,* emerges in opposition to the more widely accepted 
interpretation of the parol evidence rule as a single rule.® 

Is the rule one of evidence, as implied in its name, or one of 
substantive law? Thayer was the first to point out that it is the latter,® 
a view which has been accepted by subsequent authorities.? As Willis- 
ton explains,® it is not only not a rule of evidence, but is not a rule 
of interpretation or of construction; it is a rule of substantive law 
which fixes the subject matter for interpretation, though not itself a 
rule of interpretation. McCormick, although admitting that the rule 
is best classified as a rule of substantive law, has shown that it is 
necessary not to lose sight of its procedural function of excluding the 
question of fact from the jury.® 

All of the writers do seem to agree that the rule, despite its 
name, does not exclude parol evidence in the sense of oral evidence.!° 
The critics in the field lend unanimous condemnation to the phrase- 
ology used by the courts as the reasons for their decisions in cases 
involving the parol evidence rule." 

What is the parol evidence rule in Wisconsin? This article will 
generally review the decisions of the Wisconsin supreme court in- 
volving phases of that rule in order to show what that court recog- 
nizes as the rule, how it makes application, and what criticism might 
be forthcoming upon such decisions according to the reasoning of the 
writers upon the general subject. 


I. Wisconsin Statements of the Rule 


(a) In General. It is only necessary to glance at any case involv- 
ing the parol evidence rule to find the general statement that oral 
testimony is not admissible to contradict or vary the terms of a 
written instrument.!* The court makes qualifications and explanations 
of this generality. 





*5 Wigmore, Evidence §2400. 

*Strahorn, Unity of the Parol Evidence Rule (1929) 14 Minn. L. Rev. 20; 
: Williston, Contracts (Rev. ed. 1936) §632; Restatement, Contracts (1932) 
237. 

* Thayer, Preliminary Treatise on Evidence (1898) 390. 

*3 Williston, Contracts §631; Restatement, Contracts (1932) §237 and com- 
ment; 5 Wigmore, Evidence §2400; Strahorn, supra note 4. 

*3 Williston, Contracts §631. 

*McCormick, The Parol Evidence Rule as a Procedural Device for Control 
of the Jury (1932) 41 Yale L. J. 365. 

**5 Wigmore, Evidence §2400; 3 Williston, Contracts §632; Restatement, 
Contracts (1932) §237. 
“See any of the articles referred to in the preceding footnotes. 
See any of the cases hereafter cited. 
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(b) Matter in Avoidance of Writing. A written contract, whether 
under seal or not, may, by parol evidence, be proved to have been 
delivered to an obligee upon a parol condition that it is not to become 
binding until the happening of a future event and may be avoided 
upon the further proof that such event has not occurred.’* The proof 
of such condition does not violate the rule that a written instrument 
cannot be varied by a contemporaneous parol agreement; such evi- 
dence only goes to show that the instrument never had vitality as a 
contract.* 

Since it may be shown that a particular document never had legal 
existence, fraud or duress in the inception of the contract may be 
proved by extrinsic evidence to show that that which appears to be 
a contract is not and never was a contract.!® It has been held that a 
party to a contract cannot exclude fraudulent representations made 
to induce the contract itself by inserting a clause that the agreement 
shall be the sole evidence of the transaction.1® Evidence of fraud 
must be clear, satisfactory, and convincing and not a mere prepond- 
erance of the evidence.” 

It may always be shown by parol that a written contract was 
made in furtherance of an illegal purpose or object!® or was in fact 
made in contravention of a statute of the state and for the purpose of 
evading such statute in fact though not in form.?® 

Although a contract will not be reformed for a unilateral mis- 
take, it will be reformed in the case of unilateral mistake on one 
side and fraud on the other ; also, unilateral mistake may be grounds 





™ Campbell v. Thomas, 42 Wis. 437, 24 Am. Rep. 427 (1877); Nutting v. 
Minnesota Fire Ins, Co., 98 Wis. 26, 73 N. W. 432 (1897); Golden v. Meier, 129 
Wis. 14, 107 N. W. 27 (1906); Hodge v. Smith, 130 Wis. 326, 110 N. W. 192 
(1907); Paulson v. Boyd, 137 Wis. 241, 118 N. W. 841 (1908); Harder v. 
Reinhardt, 162 Wis. 558, 156 N. W. 959 (1916); Union Investment Co. v. 
Epley, 164 Wis. 438, 160 N. W. 175 (1916); George F. Russell Inc. v. Hickcox, 
197 Wis. 622, 222 N. W. 807 (1929). 

‘ “ Hodge v. Smith, 130 Wis. 326, 110 N. W. 192 (1907) and cases cited 
erein. 

* Gross v. Draeger, 66 Wis. 150, 28 N. W. 141 (1886); Keller v. Ruppold, 115 
Wis. 636, 92 N. W. 364 (1902); Heineman v. Old Nat. Bank, 157 Wis. 289, 147 
N. W. 360 (1914) ; Creasey Corp. v. Dunning, 182 Wis. 388, 196 N. W. 775 (1924). 

* Jones v. Brandt, 173 Wis. 539, 181 N. W. 813 (1921). 

* Lavassar v. Washukne, 50 Wis. 200, 6 N. W. 516 (1880); Deering v. Hoeft, 
111 Wis. 339, 87 N. W. 298 (1901) ; Bowe v. Gage, 127 Wis. 245, 106 N. W. 1074 
(1906) ; Brennan v. Healy, 157 Wis. 37, 145 N. W. 641 (1914); De Groot v. 
Veldboom, 167 Wis. 107, 166 N. W. 662 (1918); Bursack v. Davis, 199 Wis. 115, 
= ‘- W. 738 (1929); Humbird Cheese Co. v. Fristad, 208 Wis. 283, 242 N. W. 
158 (1932). 

* Twentieth Century Co. v. Quilling, 130 Wis. 318, 110 N. W. 174 (1907); 
Netherton v. Frank Holton & Co., 191 Wis. 483, 210 N. W. 379 (1927). 
ime City v. Southern Wis. Power Co., 149 Wis. 168, 135 N. W. 499 

2). 
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for rescission or cancellation in equity.2® Many cases support the 
broad rule to the effect that the parol evidence rule does not apply 
to exclude evidence of mutual mistake of fact.*! Where there is a 
mutual mistake, either of fact in making a contract, or of law or fact 
in a reduction of the contract to writing, the person injured may 
have it reformed in equity in accordance with the truth, in the absence 
of facts or circumstances constituting a waiver of the remedy or an 
estoppel to the assertion of it; and it is immaterial in such case 
whether the writing was drafted by the parties or by a third person.” 
Before a writing can be changed or reformed because of mistake of 
fact, the alleged mistake must be proved by evidence which is clear, 
convincing, and satisfactory.2* A mere preponderance of evidence is 
not sufficient.** 


(c) Prior or Contemporaneous Collateral Matter. Although a 
certain agreement between parties is reduced to writing, the law does 
not merge into such writings prior or contemporaneous agreements 
which are distinct, valid, and not in conflict with the writing.* But, 





*See Miller v. Stanich, 202 Wis. 539, 230 N. W. 47, 233 N. W. 753 (1932) 
for a detailed discussion and review of Wisconsin cases on these subjects. 

™ Casgrain v. Milwaukee Co., 81 Wis. 113, 51 N. W. 88 (1892); Elofrson v. 
Lindsay, 90 Wis. 203, 63 N. W. 89 (1895); Miller v. Metz, 103 Wis. 220, 79 
N. W. 213 (1899); Schmidt v. Schmidt’s Estate, 123 Wis. 295, 101 N. W. 678 
(1904) ; Garage E. M. Co. v. Danielson, 156 Wis. 90, 144 N. W. 284 (1914); 
Jilek v. Zahl, 162 Wis. 157, 155 N. W. 909 (1916); Newport M. Co. v. Firemen’s 
Ins. Co., 174 Wis. 401, 183 N. W. 161 (1921). 

™The Green Bay & Mississippi Canal Co. v. Hewitt, 62 Wis. 316, 21 N. W. 
477, 22 N. W. 588 (1885); Silbar v. Ryder, 63 Wis. 106, 23 N. W. 106 (1885); 
Lardner v. Williams, 98 Wis. 514, 74 N. W. 346 (1898); The Wis. Marine & Fire 
Ins. Co. Bank v. Mann, 100 Wis. 596, 76 N. W. 777 (1898); Rowell v. Smith, 
123 Wis. 510, 102 N. W. 1 (1905); Gimbel Brothers v. Tolman, 161 Wis. 382, 154 
N. W. 628 (1915); Shearer v. Pringle, 203 Wis. 164, 233 N. W. 626, 71 A. L. R. 
1302 (1930) and cases cited therein. 

* McClellan v. Sanford, 26 Wis. 595 (1870); Harter v. Christoph, 32 Wis. 
245 (1873); Sable v. Maloney, 48 Wis. 331, 4 N. W. 479 (1879); Parker v. 
Hull, 71 Wis. 368, 37 N. W. 351 (1888); Blake Opera House Co. v. The Home 
Ins. Co., 73 Wis. 667, 41 N. W. 968 (1889); Meiswinkel v. St. Paul Fire & 
Marine Ins. Co., 75 Wis. 147, 43 N. W. 669 (1889); Seeman v. Biemann, 108 
Wis. 365, 84 N. W. 490 (1900); Grant Marble Co. v. Abbot, 142 Wis. 279, 124 
N. W. 264 (1910); Hoeft v. Kennedy, 214 Wis. 187, 252 N. W. 589 (1934); 
Milwaukee County v. New York Casualty Co., 219 Wis. 603, 263 N. W. 576 
(1935) ; Willett v. Stewart, 227 Wis. 303, 277 N. W. 665 (1938). 

“Parker v. Hull, 71 Wis. 368, 37 N. W. 351 (1888). 

*Fry v. Vanderhoof, 15 Wis. 397 (1862); Ballston Spa Bank v. The 
Marine Bank, 16 Wis. 120 (1862); Jones v. Keyes, 16 Wis. 562 (1862); Hahn 
v. Doolittle, 18 Wis. 196, 86 Am. Dec. 757 (1864); Red Wing Mfg. Co. v. Moe, 
62 Wis. 240, 22 N. W. 414 (1885); Magill v. Stoddard, 70 Wis. 75, 35 N. W. 
346 (1887); Green v. Batson, 71 Wis. 54, 36 N. W. 849 (1888); Becker v. 
Knudson, 86 Wis. 14, 56 N. W. 192 (1894); Nauman v. Ullman, 102 Wis. 92, 
78 N. W. 159 (1899) ; Haivorsen v. Halvorsen, 120 Wis. 52, 97 N. W. 494 (1903); 
Kipp v. Laun, 146 Wis. 591, 131 N. W. 418 (1911); Lazar v. Berg, 179 Wis. 610, 
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even where apparently collateral and independent, as viewed apart 
from the writing, the proffered parol agreement must not be incon- 
sistent with the writing.”® 

' Where a writing, although embodying an agreement, is mani- 
festly incomplete, and is not intended by the parties to exhibit the 
whole agreement, but only to define some of its terms, the writing 
is conclusive as far as it goes. Such parts of the actual contract, 
however, as are not embraced within its scope may be established by 
parol evidence.”* 

If a contract is one required by law to be in writing, it must 
be complete in itself and cannot be changed or superseded by a con- 
temporaneous or a subsequent parol agreement.”® 

Following the principles stated above, where a written contract 
for the sale of personalty is manifestly a deliberate and complete 
contract between the parties, the general rule excluding evidence of 
extrinsic matters applies in full force.?® In the case of an expressed 
warranty in an agreement involving chattels, not implied by law, 
parol evidence is inadmissible to show a further express warranty.*° 
Where no warranty is expressed at all, no oral warranty can be 
shown.*! Here again the court has made qualification. Where the 
instrument is of such a nature that it does not express the entire 
contract, then parol evidence has been held admissible.*? 





191 N. W. 966 (1923); Papenthien v. Coerper, 184 Wis. 156, 198 N. W. 391 
(1924). 

* Jackowski v. Illinois Steel Co., 103 Wis. 448, 79 N. W. 757 (1899) and 
cases cited therein; Ady v. Barnett, 142 Wis. 18, 124 N. W. 1061 (1910) ; Klipinski 
v. Bishop, 143 Wis. 390, 127 N. W. 974 (1910); Mandelker v. Goldsmith, 177 
Wis. 245, 188 N. W. 74 (1922). 

* Fosha v. O’Donnell, 120 Wis. 336, 97 N. W. 924 (1904); Waterman v. Le 
Sage, 142 Wis. 97, 124 N. W. 1041 (1910); Wulfers v. E. W. Clark Motor Co., 
177 Wis. 497, 188 N. W. 652 (1922). 

* Atlee v. Bartholomew, 69 Wis. 51, 33 N. W. 110 (1887); Hanson v. 
Gunderson, 95 Wis. 613, 70 N. W. 827 (1897); Saveland v. Western Wisconsin R. 
Co., 118 Wis. 267, 95 N. W. 130 (1903) and cases cited therein; Schaap v. Wolf, 
173 Wis. 351, 181 N. W. 238, 17 A. L. R. 7 (1921); Gether v. R. Connor Co., 196 
Wis. 25, 219 N. W. 448 (1928). 

* Ady v. Barnett, 142 Wis. 18, 124 N. W. 1061 (1910); Mandelker v. Gold- 
smith, 177 Wis. 245, 188 N. W. 74 (1922); Estate of Leedom, 218 Wis. 534, 259 
N. W. 721, 261 N. W. 683 (1935). 

” McQuaid v. Ross, 77 Wis. 470, 46 N. W. 892 (1890); J. I. Case Plow 
Works v. Niles & Scott Co., 90 Wis. 590, 63 N. W. 1013 (1895); Lee v. Pauly 
Motor Truck Co., 179 Wis. 139, 190 N. W. 819 (1922). 

* Milwaukee Boiler Co. v. Duncan, 87 Wis. 120, 58 N. W. 232 (1894); J. I. 
Case Plow Works v. Niles & Scott Co., 90 Wis. 590, 63 N. W. 1013 (1895); 
Northwestern Blaugas Co. v. Guild, 169 Wis. 98, 171 N. W. 662 (1919). 

™ The court said in Hahn v. Doolittle, 18 Wis. 196, 86 Am. Dec. 757 (1864), 
that the rule that where parties reduce their contracts to writing, the writing 
is presumed to contain the whole contract, and it cannot be shown by parol that 
other things were agreed on at the same time, is not applicable to instruments 
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(d) Identification of Parties and Subject Matter. Oral testimony 
is admissible to apply the written instrument to the subject with 
which it deals and to show facts and circumstances characterizing its 
making, where—by reason of ambiguity either in the language or 
the writing itself, or in the language as applied to the subject with 
which it deals—that is reasonably required to enable the court to 
read the writing in the light of such characterization and thus dis- 
cover what the parties intended to express therein.** Accordingly, ex- 
trinsic evidence may be necessary to identify the subject matter to 
which the instrument refers** and to identify the parties.*° 
Notwithstanding the rule of law that an agreement reduced to 
writing may not be contradicted or varied by parol, where one, in 
signing an instrument in his own name, acts in fact as agent for a 
third person, that fact may be shown by parol, by or against the un- 
named principal, even where the agreement is one which the statute 
of frauds requires to be in writing; but, no parol evidence may be 
given that the party who appears on the face of the instrument to 
be a contracting party is not such, because that would be permitting 
the evidence to contradict the written agreement.*¢ 


(e) Matter in Explanation of Writing. Where a term in an in- 
strument is ambiguous, it is proper to receive evidence of the cir- 
cumstances under which the contract was made in order to ascertain 
the sense in which the parties intended to use the term.*” It has been 





such as deeds of land, assignments of choses in action, bills of sale, indorsements 
of notes, and other similar instruments which, from their nature, are adopted 
merely to transfer title in execution of an agreement which they do not profess 
to show. 

* Klueter v. Joseph Schlitz Brewing Co., 143 Wis. 347, 128 N. W. 43 (1910); 
George C. Peterson Co. v. County of Iowa, 179 Wis. 329, 191 N. W. 565 (1923); 
Ogden v. Straus Bldg. Corp., 187 Wis. 232, 202 N. W. 34 (1925); Green v. 
Loberg, 205 Wis. 221, 237 N. W. 274 (1931); Hampton Plains Realty Co. v. 
Melvin Co., 214 Wis. 128, 252 N. W. 572 (1934). 

“Sargeant v. Solberg, 22 Wis. 132 (1867); Wussow v. Hase, 108 Wis. 382, 84 
N. W. 433 (1900) ; Graham v. Lamp, 174 Wis. 373, 183 N. W. 150 (1921). 

* Staak v. Sigelkow, 12 Wis. 234 (1860); Begg v. Begg, 56 Wis. 534 (1883); 
Cleveland v. Burnham, 64 Wis. 347, 25 N. W. 407 (1885) ; Webster v. Morris, 66 
Wis. 366, 28 N. W. 353 (1886); City Bank v. Plank, 141 Wis. 653, 124 N. W. 
1000 (1910). 

* Weston v. McMillan, 42 Wis. 567 (1877); Northern National Bank v. 
Lewis, 78 Wis. 475, 47 N. W. 834 (1891); Rathmann v. Schwanz, 170 Wis. 459, 
175 N. W. 812 (1920). 

* Ganson v. Madigan, 15 Wis. 144, 82 Am. Dec. 659 (1862); Johnson v. 
Northwestern Nat. Ins. Co., 39 Wis. 87 (1875); Jackson Mili Co., v. Chandos, 82 
Wis. 437, 52 N. W. 759 (1892); Waldheim v. Miller, 97 Wis. 300, 72 N. W. 869 
(1897) ; Boden v. Maher, 105 Wis. 539, 81 N. W. 661 (1900); Andrews v. Rob- 
ertson, 111 Wis. 334, 87 N. W. 190, 54 L. R. A. 673 (1901); Hesser Coal Co. v. 
La Crosse Fuel Co., 114 Wis. 654, 90 N. W. 1094 (1902); United States Heater 
Co. v. Jenss, 128 Wis. 162, 107 N. W. 293 (1906) ; Klueter v. Joseph Schlitz Brew- 














May] NOTES AND COMMENTS 433 


held that the rule is broad enough to admit evidence of antecedent 
or contemporaneous oral agreements or conversations for the purpose 
of interpretation.** Nevertheless, it is explained that it is not the 
business of construction to look outside of the instrument to get at 
the intention of the parties and then carry out that intention whether 
the instrument contains language sufficient to express it or not; but 
the sole duty of construction is to find out what was meant by the 
language of the instrument. This language must be sufficient, when 
Jooked at in the light of such facts as the court is entitled to con- 
sider, to sustain whatever effect is given to the instrument.®® If 
no ambiguity exists, no extrinsic evidence may be received to show 
the secret intention of the parties or that any other than the natural 
and primary meaning of the language used was intended.* 


(f) Usages and Customs. It has been noted that in actions upon 
written instruments parol evidence is not admissible to vary or con- 
tradict the express terms of the agreement; but, proof of usage or 
custom is admitted on the ground that it serves to explain and ascer- 
tain the intent of the parties upon some point as to which their con- 
tract is silent or ambiguous.*! It will be noted from the cases that 
the term “custom” and the term “usage” are most frequently used 
interchangeably in the decisions, although there is actually a dis- 





ing Co., 143 Wis. 347, 128 N. W. 43 (1910); Jones v. Holland Furnace Co., 188 
Wis. 394, 206 N. W. 57 (1925); Salicky v. Friendship E. L. & P. Co., 193 Wis. 
395, 214 N. W. 388 (1927); Seitz v. Zubowski, 194 Wis. 78, 215 N. W. 939 
(1927); Firestone Tire & Rubber Co. v. Werner, 204 Wis. 306, 236 N. W. 118 
(1931); Green v. Loberg, 205 Wis. 221, 237 N. W. 274 (1931). 

*See Burton v. Douglas, 141 Wis. 110, 123 N. W. 631 (1909) and Firestone 
Tire & Rubber Co. v. Werner, 204 Wis. 306, 236 N. W. 118 (1931) for discus- 
sions and numerous cases cited for this view. 

* Green Bay & Mississippi Canal Co. v. Hewett Jr., 55 Wis. 96, 12 N. W. 382 
(1882) ; T. B. Scott Lumber Co. v. Hafner-Lothman Mfg. Co., 91 Wis. 667, 65 
N. W. 513 (1895); Beers v. North Milwaukee Town Site Co., 93 Wis. 569, 67 N. 
W. 936 (1896); Milwaukee Corrugating Co. v. Krueger, 184 Wis. 139, 198 N. W. 
394 (1924); Schuhknecht v. Robers, 192 Wis. 275, 212 N. W. 657 (1927); 
Marshall & Ilsley Bank v. Greene, 227 Wis. 155, 278 N. W. 425, 115 A. L. R. 
1030 (1938). 

“Sherwood v. Sherwood, 45 Wis. 357, 30 Am. Rep. 757 (1878); Hooker v. 
Hyde, 61 Wis. 204, 21 N. W. 52 (1884); Williams v. Stevens Point Lumber Co., 
72 Wis. 487, 40 N. W. 154 (1888); Murphy v. Weil, 92 Wis. 467, 66 N. W. 532 
(1896) ; Lippert v. Saginaw Mill Co., 108 Wis. 512, 84 N. W. 831 (1901); Gar- 
ton Toy Co. v. Bushwell Lumber Mfg. Co., 150 Wis. 341, 136 N. W. 147 (1912). 

“Lamb v. Klaus, 30 Wis. 94 (1872); Wausau Boom Co. v. Dunbar, 75 Wis. 
133, 43 N. W. 739 (1889); Hewitt v. John Week Lumber Co., 77 Wis. 548, 46 
N. W. 822 (1890); Shores Lumber Co. v. Stitt, 102 Wis. 450, 78 N. W. 562 
(1899) ; Gehl v. Milwaukee Produce Co., 105 Wis. 573, 81 N. W. 666 (1900) ; Ross 
v. Northrup, King & Co., 156 Wis. 327, 144 N. W. 1124 (1914); Dieck v. 
Oconto Co., 173 Wis. 156, 180 N. W. 932 (1921); Sauer Hide Co. v. Stein, 174 
Wis. 185, 182 N. W. 847 (1921); Fredonia Canning Co. v. Sergeant & Nicholoy, 
Inc., 223 Wis. 8, 269 N. W. 697 (1936). 
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tinction.*? The usage should be known to the parties or so long con- 
tinued and well known and settled, and uniformly acted upon, as to 
raise a presumption that it was known to both contracting parties, 
and that their contract was made with reference to it.** It is not neces- 
sary to show how long a usage has continued, if it is otherwise shown 
to have been known to the parties and their contract was made with 
reference to it.** 

Where the custom is general, it will be presumed to have entered 
into the contract, and one may be bound by it although ignorant, 
unless the other party be shown to have knowledge of his ignorance.* 
The rules of law applicable to a general custom should not be con- 
founded with those applicable to a local custom ; in the case of a local 
custom it is essential that both parties at the time of making such 
contracts had knowledge of such custom, and this defense must be 
pleaded.*® In respect to the type of proof for establishing a custom 
or usage, it must be positive, clear, and satisfactory.** 


(g) Consideration. The general rule is often stated that in in- 
struments such as deeds, where there is a mere recital of consideration, 
the true consideration may be shown as long as it is not inconsistent 
with the existence of some consideration to support the conveyance.** 





““The term usage, in its narrowest sense, denotes merely a uniform course 
of conduct in some particular business or calling, even though it be that of but one 
person. A custom, on the other hand, is something which has by its universality 
and antiquity acquired the force and effect of law, in a particular place or country, 
in respect to the subject matter to which it relates”. 27 R. C. L. 152. 

“Lamb v. Klaus, 30 Wis. 94 (1872); Scott v. Whitney, 41 Wis. 504 (1877); 
Wausau Boom Co. v. Dunbar, 75 Wis. 133, 43 N.W. 739 (1889); John O. Brien 
Lumber Co. v. Wilkinson, 123 Wis. 272, 101 N. W. 1050 (1904); Lemke v. 
Hage, 142 Wis. 178, 125 N.W. 440 (1910); Dieck v. Oconto Co., 173 Wis. 156, 
180 N. W. 932 (1921); Farmer v. Pick Mfg. Co., 227 Wis. 99, 277 N. W. 
668 (1938). 

“Lamb v. Klaus, 30 Wis. 94 (1872) ; State ex rel. Attorney General v. Conklin, 
34 Wis. 21 (1874). 

“Hewitt v. John Week Lumber Co., 77 Wis. 548, 46 N. W. 822 (1890); 
Shores Lumber Co. v. Stitt, 102 Wis. 450, 78 N. W. 562 (1899); Gehl v. Mil- 
waukee Produce Co., 105 Wis. 573, 81 N. W. 666 (1900); John O’Brien Lumber 
Co. v. Wilkinson, 123 Wis. 272, 101 N. W. 1050 (1904); Ross v. Northrup, King 
& Co., 156 Wis. 327, 144 N. W. 1124 (1914); U. S. F. & G. Co. v. Forest County 
State Bank, 199 Wis. 560, 227 N. W. 27 (1929); Fredonia Canning Co. v. Ser- 
geant & Nicholoy, Inc., 223 Wis. 8, 269 N. W. 697 (1936). 

“John O’Brien Lumber Co. v. Wilkinson, 123 Wis. 272, 101 N. W. 1050 
(1904) ; Ross v. Northrup, King & Co., 156 Wis. 327, 144 N. W. 1124 (1914); 
Fredonia Canning Co. v. Sergeant & Nicholoy, Inc., 223 Wis. 8, 269 N. W. 697 
(1936). 

“Lemke v. Hage, 142 Wis. 178, 125 N. W. 440 (1910); Farmer v. Pick Mfg. 
Co., 227 Wis. 99, 277 N. W. 668 (1938). 

“Hannan v. Oxley, 23 Wis. 519 (1868) ; Kickland v. Menasha Wooden Ware 
Co., 68 Wis. 34, 31 N. W. 471 (1887); Beckman v. Beckman, 86 Wis. 655, 57 
N. W. 1117 (1894); Perkins v. Mc Auliffe, 105 Wis. 582, 81 N. W. 645 (1900); 
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Still, if the consideration stated appears as a clear and unambiguous 
statement of part of the agreement, representing an actual contractual 
term and something more than a mere formal requisite, such a term 
of the contract must be regarded in the same light as any other 
material term of the contract, and extrinsic evidence to vary or con- 
tradict it is inadmissible.*® The court has repudiated® its former 
opinion® that to permit oral testimony it must appear from the in- 
strument itself that it does not contain the entire agreement of the 
parties. If it appears from the circumstances that the writing was not 
intended to comprise the entire agreement, parol evidence is re- 
ceivable.®? 

Since an agreement on the part of a grantee to pay or assume 
an incumbrance, where present, constitutes part of the consideration 
for the conveyance, in the absence of a covenant against such in- 
cumbrance in a deed, the agreement to assume or pay the incumbrance 
may be shown as going merely in explanation of the consideration 
or how it is to be paid.®* Where, however, the deed contains an ex- 
press covenant against the particular incumbrance, parol evidence 
of an assumption of this incumbrance by the grantee is inadmissible 
as contradicting such parts of the contract as are expressed in the 
deed itelf.°* On the other hand, it is held that where a deed expressly 
provides that the grantees assume and agree to pay off a mortgage 
on property conveyed, or expressly excepts a mortgage thereon from 
the covenant against incumbrances, parol evidence is inadmissible, 
in the absence of fraud or mistake, to show that at the time of the 
conveyance the grantor agreed to take care of such incumbrances.™ 


(h) Absolute Transfer as Security. It has most frequently been 
held that oral evidence is admissible to show that a deed absolute on 
its face was in fact executed as security for a debt and is, therefore, 





Butt v. Smith, 121 Wis. 566, 99 N. W. 328 (1904); Mueller v. Cook, 126 Wis. 
504, 105 N.W. 1054 (1906); Jost v. Wolf, 130 Wis. 37, 110 N. W. 232 (1906); 
Singer v. General Acc. F. & L. Assur. Corp., 219 Wis. 508, 262 N. W. 702 (1985). 

“ Borchert v. Skidmore Lumber Co., 168 Wis. 523, 171 N. W. 70 (1919); 
cf. Coyne v. Coyne, 199 Wis. 263, 225 N. W. 138, 225 N. W. 935 (1929); Esiaic 
of Petzold, 220 Wis. 297, 265 N. W. 87 (1936). 

* Estate of Petzold, 220 Wis. 297, 265 N. W. 87 (1936). 

™ Hei v. Heller, 53 Wis. 415, 10 N. W. 620 (1881). 

"Estate of Petzold, 220 Wis. 297, 265 N. W. 87 (1936). 

* Becker v. Knudson, 86 Wis. 14, 56 N. W. 192 (1893) ; Morgan v. South Mil- 
waukee Lake View Co., 97 Wis. 275, 72 N. W. 872 (1897); Perkins v. McAuliffe, 
105 Wis. 582, 81 N. W. 645 (1900). 

* Patterson v. Cappon, 125 Wis. 198, 102 N. W. 1083 (1905). 

*® Desmond v. Mc Namara, 107 Wis. 126, 82 N. W. 701 (1900); Borchert v. 
Skidmore Lumber Co., 168 Wis. 523, 171 N. W. 70 (1919). 
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a mortgage. It has been stated that the underlying principle for 
such a hoiding is that it would be virtual fraud for the grantee to 
insist upon the deed as an absolute conveyance of the title, which 
was intentionally given to him, and which he knowingly accepted, 
merely as a security, and therefore in reality as a mortgage.*? The 
rule has been laid down that to convert a deed absolute into a mort- 
gage, the evidence should be so clear as to leave no substantial doubt 
that the real intention of the parties was to execute a mortgage.*® 

Extrinsic evidence has not been limited merely in the case of 
deeds to show that an instrument absolute in form is not such in 
fact. Such evidence is also admitted with regard to assignments of 
contracts for the sale of land®® and assignments of mortgages.®° 

(1) Subsequent Agreements. Parol testimony is admissible to prove 
a new agreement changing or superseding a prior written con- 
tract.*! The consideration existing in the original executory contract 
is imported into the new agreement which is substituted for it. 

The broad doctrine is laid down that a contract required by the 
statute of frauds to be in writing cannot be modified as to a material 
condition by subsequent oral agreement.®* It is stated that if such 
an oral agreement were permitted to so change the written instru- 





* Plato v. Roe, 14 Wis. 453 (1861); Sweet v. Michell, 15 Wis. 641 (1862) ; 
Kent v. Agard, 24 Wis. 378 (1876) ; Schierl v. Newbury, 102 Wis. 552, 78 N. W. 
761 (1899); Brown v. Johnson, 115 Wis. 430, 91 N. W. 1016 (1902); Smith v. 
Pfluger, 126 Wis. 253, 105 N. W. 476 (1905); Polly v. Gumney, 157 Wis. 362, 
147 N. W. 356 (1914); M. C. Gehl Co. v. Brahm, 177 Wis. 222, 187 N. W. 
1011 (1922); Opsipowicz v. Furland, 218 Wis. 568, 260 N. W. 482 (1935). 

*M. C. Gehl Co. v. Brahm, 177 Wis. 222, 187 N. W. 1011 (1922) in which 
the court quotes the reason given in 3 Pomeroy Eq. Jur. (4th ed.) $1196. 

* Becker v. Howard, 75 Wis. 415, 44 N. W. 755 (1890); Beebe v. Wisconsin 
Mortgage Loan Co., 117 Wis. 328, 93 N. W. 1103 (1903). 

* Gettleman v. Commercial Union Assur. Co., 97 Wis. 237, 72 N. W. 627 
(1897) ; recognized in Security State Bank v. Monona Golf Club, 213 Wis. 581, 
252 N. W. 287 (1934). 

© Winner v. Hoyt, 66 Wis. 227, 28 N. W. 380 (1886). 

* Brown v. Everhard, 52 Wis. 205, 8 N. W. 725 (1881); Bannon v. C. Ault- 
man & Co., 80 Wis. 307, 49 N. W. 967 (1891) ; Manistee Iron Works Co. v. Shores 
Lumber Co., 92 Wis. 21, 65 N. W. 863 (1896); Waterman v. Le Sage, 142 Wis. 
97, 124 N. W. 1041 (1910) ; Hedstrom v. Schaumann, 174 Wis. 354, 183 N. W. 968 
(1921) ; Holly v. First National Bank of Kenosha, 218 Wis. 259, 260 N. W. 429 
(1935). 

“ Brown v. Everhard, 52 Wis. 205, 8 N. W. 725 (1881); Lynch v. Henry, 
75 Wis. 631, 44 N. W. 837 (1890); Montgomery v. American Central Ins. Co., 
108 Wis. 146, 84 N. W. 175 (1900) ; Wisconsin S. F. Co. v. D. K. Jeffris L. Co., 132 
Wis. 1, 111 N. W. 237 (1907); Foley v. Marsh, 162 Wis. 25, 154 N. W. 982 
(1916) ; Alexander Hamilton Institute v. Hart, 180 Wis. 90, 192 N. W. 481 (1923); 
Holly v. First Nat. Bank of Kenosha, 218 Wis. 259, 260 N. W. 429 (1935). 

® Hanson v. Gunderson, 95 Wis. 613, 70 N. W. 827 (1897); Saveland v. 
Western Wisconsin R. Co., 118 Wis. 267, 95 N. W. 130 (1903) and cases cited 
therein; Schapp v. Wolf, 173 Wis. 351, 181 N. W. 214, 17 A. L. R. 7 (1921); 
Gether v. R. Connor Co., 196 Wis. 25, 219 N. W. 273 (1928). 
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ment, it would practically nullify the statute of frauds; for if you 
had any contract in writing you could make an entirely different one 
by parol, using the written one as a basis of the change.® Yet, it is 
held that in the case of an oral agreement relating merely to the 
time of performance, the parties will be estopped from setting up 
the statute as a defense. A written contract creating an interest in 
land may not be cancelled by a parol agreement alone, but an executed 
parol agreement will effect such cancellation. 


IT. Rationalization and Criticism of Application 


The general statement of the rule that “parol evidence is not 
admissible to contradict or vary the terms of a written instrument” 
has been strongly criticized, and justifiably so, as being merely a 
“catch-all” phraseology used by the courts in reaching desirable ends. 
It is evident that an instrument can not stand alone without being 
viewed in the light of surrounding circumstances and in so doing 
there is bound to be some variation or contradiction, depending upon 
the light of interpretation. Much of the difficulty arises because the 
court talks in terms of the parol evidence rule when it has not 
yet reached the time for its application.* 

There seem to be two distinct problems involved: (1) Is there 
a legally operative written instrument? (2) Given a legally operative 
written instrument, can parol evidence be introduced to change its 
legal effect? The court often fails to distinguish between these two 
problems and talks in terms of the parol evidence rule when in fact 
it is trying to determine whether there is an instrument upon which 
the rule should apply. The parol evidence rule has no application 
until it has been settled that there is a legally operative written in- 
strument. When this latter question has been answered in the affirm- 
ative, then, and only then, does the rule have to be considered. In 
short, the parol evidence rule has no application to problem (1), but 
does arise under problem (2). If the writing is operative and com- 
plete, it excludes everything. 





“Schapp v. Wolf, 173 Wis. 351, 181 N. W. 214, 17 A. L. R. 7 (1921) and 
reiterated in Gether v. R. Connor Co., 196 Wis. 25, 219 N. W. 273 (1928). 

“Hirsch R. M. Co. v. Milwaukee & F. R. V. R. Co., 165 Wis. 220, 161 
N. W. 741 (1917). 

* Goldsmith v. Darling, 92 Wis. 363, 66 N. W. 397 (1896); In re Assignment 
ot Bank of West Superior: Goodvin v. Nichols, 109 Wis. 672, 85 N. W. 501 
(1901) ; Wilcox v. Scallon, 144 Wis. 74, 127 N. W. 1007 (1910); Korntved v. 
American Ins. Co., 216 Wis. 470, 257 N. W. 670 (1934). 
*See 3 Williston, Contracts §632. 
“Strahorn, supra note 4, at 27; 5 Wigmore, Evidence §2425. 
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The authorities are in accord that matters in avoidance of a 
writing, such as, delivery upon a condition precedent, illegality, 
fraud, duress, and mistake, are admissible.® It is clear that this type 
of evidence does not violate the parol evidence rule since its admis- 
sion merely establishes whether or not there was a legally effective 
instrument and does not change the effect of it. 


Once having established a legally operative instrument, the ques- 
tion of admitting prior or contemporaneous collateral matter arises. 
This problem has given the court the most trouble in the field of 
parol evidence. In brief, the court is faced with this question: Does or 
does not this instrument embody the whole transaction? If it does, 
then parol evidence is inadmissible ; if it does not, then parol evidence 
is admissible to establish that part of the transaction not embodied 
in the written instrument."* To decide this question the court 
uses such tests as “complete on its face”, “varying the terms”, “in- 
consistent with the writing”, etc., all of which, in final analysis, do 
nothing but state the result of the inherent problem.”! The problem 
really resolves itself down into the intent of the parties, i.e., did 
they intend the instrument to embody the whole transaction? Since 
the crucial element is the intent, it must be decided whether to adopt 
the subjective or objective standard. To reach some uniformity in 
decisions the court should adopt the objective standard. Possible 
tests to carry this out are (1) whether or not the particular element 
is dealt with at all in the writing,’* or (2) whether or not the offered 
term might naturally have been left separate from the writing in 
view of the position of the parties to the written instrument.” 


A legally operative instrument standing by itself in a vacuum 
means nothing. It must be connected with the external world and be 
construed in the light of the surrounding circumstances." Identifica- 
tion of parties and subject matter, matters in explanation of the 
writing, and usages and customs are necessary to give significance 
to the writing. The problem of interpretation is not one peculiar to 
the parol evidence field but arises in any legal problem before the 
court. Much confusion results from disregarding this elementary 





® 3 Williston, Contracts $634; Restatement, Contracts (1932) §§$238 (b), (c), 
(d), 241; 5 Wigmore, Evidence §§2406, 2415-2423; Strahorn, supra note 4, at 
32-33. 

See 3 Williston, Contracts §§ 637, 639; 5 Wigmore, Evidence §2430. 

"5 Wigmore, Evidence $2431; Gausewitz, supra note 1, at 239. 

™5 Wigmore, Evidence §2430. 

*® Williston, Contracts §638; Restatement, Contracts (1932) §240 (b); see 
Strahorn, supra note 4, at 41; McCormick, supra note 9, at 376. 

“5 Wigmore, Evidence §2458. 
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principle of interpretation’ and construction, and from looking at 
the introduction of this evidence as disestablishing the terms of the 
legally operative written instrument. It should be kept in mind that 
the introduction of such evidence merely carries out the legal effect 
of the writing.”® 

As to consideration stated in a written instrument, there again 
the court is faced with the problem of whether or not the instrument 
contains all of the agreement and also the problem of interpretation 
of its terms. If the expression of consideration is contractual in 
form, it is considered as containing the complete agreement as that 
portion of the instrument and the terms expressed are conclusive 
so that no parol evidence is admissible. If, on the other hand, there 
is a mere recital of consideration or it is only partially expressed, 
parol evidence is admitted to show the entire consideration ; because 
the agreement was not intended to be complete, the evidence merely 
goes to explain the writing.*7 The tests discussed above for prior or 
contemporaneous collateral matter and matter in explanation of 
writing, therefore, come into application. 

Although the writers recognize the general rule that an instru- 
ment absolute on its face can be shown to have been given merely as 
security, they do not seem to agree as to the reasons for allowing 
extrinsic evidence to show that the parties to a transaction hold to 
each other a different relation from the one resulting from the form 
of the written instrument. Some treat this as a definite exception to 
the parol evidence rule,7* while others regard it as collateral which 
therefore does not have to be included in the writing.”® One author- 
ity apparently considers it as solely a matter of the intent of the 
parties under all the circumstances.*° Whatever the reasoning of 
the court, it is well established that in such cases the evidence is 
admitted either as collateral to the writing or as a genuine exception. 

Allowing parol evidence of subsequent agreements is entirely 
in harmony with the well known general principle that parties are 
never precluded from further contracting after they have once made 
an agreement. The rule of exclusion can only apply to negotiations 
contemporaneous in time, or prior but incomplete, a transaction which 





*Chadbourn and Mc Cormick, The Parol Evidence Rule in North Carolina 
(1931) 9 N. C. L. Rev. 151, 171. 

*Strathorn, supra note 4, at 36. 

™See 3 Williston, Contracts §§642, 645; Restatement, Contracts (1932) §82; 
5 Wigmore, Evidence §2433; Strahorn, supra note 4, at 37. 

“Strahorn, supra note 4, at 46; see 3 Williston, Contracts $635. 
™3 Williston, Contracts $635. 
5 Wigmore, Evidence §2437. 











440 WISCONSIN LAW REVIEW [Vol. 1940 


is subsequent in time being a separate transaction.* That an instru- 
ment required to be in writing by the Statute of Frauds can not be 
varied is in harmony with the basic reasons requiring such form- 
ality for these instruments.’ The written formality here precludes 
any subsequent agreements of a less formal nature to supersede the 
original agreement of the parties. 


III. Conclusion 


Whether or not there is a legally operative written instrument 
must first be determined. This fact being established, then parol evi- 
dence is admitted to explain the terms of the instrument or to show 
that it has been terminated or superseded, but not to vary the legal 
effect of the instrument. It is only in admitting evidence to change 
legal effect that the parol evidence rule proper applies. If the court 
and the members of the Bar would keep this in mind, less confusion 
would result. Apparently the court has these basic fundamentals in 
mind and applies them in reaching its results, but the ultimate opin- 
ions are given in trite phrases of vague conclusions rather than the 
basic reasoning involved. This procedure leads to uncertainty and 
the conclusion of the “darkness of the field” by members of the Bar, 
who are thus handicapped in preparation of cases. 

Perhaps the court is reticent to acknowledge that in such cases 
it is actually displacing the position normally taken by a jury in 
deciding questions of fact, so it speaks in terms of conclusions of 
law. Besides the question of fact of whether or not there is a legally 
operative written instrument, fact questions are also involved in de- 
termining the meaning of the writing of the parties in the light of 
the surrounding circumstances. It may be conceded that for more 
stability in commercial transactions the judge is in a better position 
to make such a determination; yet, it is necessary for an outward 
expression of such policy in order to make possible a workable pro- 
cedure. 

FraNK T. Grassy 


Lasor LAw—DISCRIMINATION IN REGARD TO H1rE—RIGHT OF 
EMPLOYER TO “PREFER” Non-UNION To UNIoN ApPLICANTS—The 
National Labor Relations Board has in four cases! ordered the 





"5 Wigmore, Evidence §2441; Strahorn, supra note 4, at 33. 

5 Wigmore, Evidence §2455. 

*In Algonquin Printing Co., 1 N. L. R. B. No. 264 (Mar. 4, 1936); Mont- 
gomery Ward & Co., 4 N. L. R. B. No. 1151 (Jan. 26, 1938) ; National Casket Co., 
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hiring of persons who had been refused jobs because of prior union 
activities. In only one case, National Labor Relations Board v. Na- 
tional Casket Company,” has the issue been squarely before the courts 
for review. In that case six employees discharged prior to the effect- 
ive date of the National Labor Relations Act* were subsequent 
thereto refused jobs by the same company because of union activ- 
ities during their earlier employment. The Board found that such 
refusal constituted a “discrimination in regard to hire” which dis- 
couraged membership in a labor organization in violation of Subsec- 
ton (3) of Section 8 of the Act ;* and, acting pursuant to the author- 
ity conferred Section 10 Subsection (c) of the Act,® ordered that 
they be hired with back pay, as a means of “effectuating the pol- 
icies” of the Act. 

On the Board’s petition for enforcement, the Circuit Court of 
Appeals for the Second Circuit set aside the Board’s order on the 
grounds (1) that the men were only “applicants for work” and not 
“employees” as defined in Section 2 Subsection (3) of the Act,® 
and therefore were not entitled to “reinstatement” under Section 
10 (c); (2) that Section 8 (3) does not prohibit an employer from 
“preferring” a non-union to a union applicant; (3) that the Board’s 
order would in effect compel an employer to discriminate in favor of 
a union as against a non-union man, or a member of one union as 
against a member of another, in violation of Section 8 (3) itself; 
and (4) that such an order would in effect compel the hiring of only 





Inc., 1 N. L. R. B. No. 936 (June 20, 1936); amended, 12 N. L. R. B. 164 
(April 8, 1939) ; Waumbec Mills, Inc., 15 N. L. R. B. No. 4 (Sept. 4, 1939). 

7107 F. (2d) 992 (C. C. A. 2d, 1939). The Board’s order in Montgomery Ward 
& Co., 4 N. L. R. B. No. 1151, where an “occasional” employee was refused em- 
ployment because of union activities, was set aside on other grounds in Mont- 
gomery Ward & Co. v. National Labor Relations Board, 103 F. (2d) 147 (C. C. A. 
8th, 1939). 

* Act of July 5, 1935, 49 Stat. 449, 29 U. S. C. A. $151 (Supp. 1935). 

“§8: “It shall be an unfair labor practice for an employer .. . (3) By dis- 
crimination in regard to hire or tenure of employment or any term or con- 
dition of employment to encourage or discourage membership in any labor 
organization . . .” 49 Stat. 449, 29 U. S. C. A. §158 (Supp. 1935). 

°§10 (c): “Testimony shall be taken by the Board ... and if the Board 
shall be of the opinion that the person named in the complaint has engaged . . . 
in any such unfair labor practices ... then... the Board shall issue ... an 
order . . . requiring such person to cease and desist from unfair labor prac- 
tices, and to take such affirmative action, including reinstatement of employees 
with or without back pay as will effectuate the policies of this chapter. 49 Stat. 
452, 29 US.C.A. §160 (a) and (c) (Supp. 1935). 

°§2 (3): “The term ‘employee’ shall include . . . any individual whose work 
has ceased as a consequence of or in connection with, any current labor dispute 
or because of any unfair labor practice, and who has not obtained any other 
regular and substantially equivalent employment”. 49 Stat. 449, 29 U.S.C.A. $152 
(3) (Supp. 1935). 
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union men, a result not included within the policies of the Act. 
Learned Hand dissented. 

I. The Application of Section 8 (3) to Hiring or Rehiring of 
Workers—The policy of the Act is to protect the right to self- 
organization of employees in order to promote collective bargaining, 
for the ultimate purpose of preventing labor disputes which affect 
interstate commerce.’ Section 7 of the Act® contains a general state- 
ment of the right of employees to organize and to bargain collectively ; 
Section 8 of the Act® specifies certain prohibited employer practices 
which interfere with those rights. Subsection (3) of Section 8 spe- 
cifically makes it an unfair labor practice “to encourage or discour- 
age membership in any labor organization . . . by discrimination 
in regard to hire or tenure of employment or any term or condition of 
employment.” This language, as the court seems to concede,’° is sus- 
ceptible of a construction which forbids discrimination of some kinds 
in the process of hiring as well as firing,’ and such appears to have 
been the intent of Congress.!” 

"National Labor Relations Board v. Jones and Laughlin Steel Corporation, 
301 U. S. 1, 42, 57 Sup. Ct. 615, 626, 81 L. ed. 893, 914 (1937). 

*§7: “Employees shall have the right to self organization, to form, join, 
or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection”. 49 Stat. 452, 29 U.S.C.A. 
$157 (Supp. 1935). 

*§8: “It shall be an unfair labor practice for an employer: (1) To interfere 
with, restrain, or coerce employees in the exercise of the rights guaranteed in Sec- 
tion 157 of this title. (2) To dominate or interfere with the formation or ad- 
ministration of any labor organization or contribute financial or other support to 
it . . . (3) By discrimination in regard to hire or tenure of employment to en- 
courage or discourage membership in any labor organization . . . (4) To discharge 


or otherwise discriminate against an employee because he has filed charges or 
given testimony under this chapter. (5) To refuse to bargain collectively with 





the representatives of his employer . . .” 49 Stat. 452, 29 U.S.C.A. §158 (1)—(5) 
(Supp. 1935). 
x0“ |. In the connection in which it is used ‘hire’ may well be a noun 


meaning wages; but lest this be thought to ascribe excessive grammatical nicety 
to the legislative draftsman, we will take ‘hire’ as equivalent to ‘hiring’. As we 
read the section it means that an employer may not require an applicant for 
work, as a condition to accepting him for employment, to join or to resign from 
a union, nor insert in the contract of employment any other discriminatory term 
that encourages or discourages membership in a labor organization. . .” National 
Labor Relations Board v. National Casket Co., Inc., 107 F. (2d) 992, 997 (C.C.A. 
2d, 1939). 

““Between applicants for work who are not employees at the time they 
apply for employment, we think the employer is free to choose one who has not 
previously engaged in union activities in preference to one who has, and vice 
versa, although he may not impose by the contract of employment any limitation 
in respect to union or anti-union activities during the term of employment”. 
National Labor Relations Board v. National Casket Co. Inc., 107 F.(2d) 992, 
997 (C.C.A. 2d, 1939). 

* Report of Senate Committee: “But if the right to be free from employer 
interference in self-organization or join or refrain from joining a labor organiz- 
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The court apparently concedes that an applicant for employment 
may under some circumstances be the subject of “discrimination” 
within the meaning of Subsection (3), as well as one who is already 
employed.’* But the court draws a distinction between selecting a 
non-union man “in preference” to a union man, and requiring an 
applicant “as a condition of employment” to join or resign from 
a union.’* There does not appear to be any justification for the dis- 
tinction in the legislative history of Subsection (3), or in the lan- 
guage thereof. Either act is a discrimination and either might dis- 
courage membership in a labor organization. The court finally at- 
tempts to rationalize the distinction by relying on the definition of 
an employee in Section 2 (3) and on the policies underlying the 
entire statute. 


II. The Definition of “employee” in Section 2(3) as a Limitation 
on the Board’s Powers under Section 10(c)—Section 2 (3) of the 
Act defines an employee as follows: 


The term employee shall include . . . any individual whose work 
has ceased as a consequence of or in connection with, any cur- 
rent labor dispute or because of any unfair labor practice, and 
who has not obtained any other regular and substantially equiva- 
lent employment. 


Section 10 (c) of the Act states the remedial powers of the 
Board to be as follows: 


. if the Board shall be of the opinion that the person named 
in the complaint has engaged ... in any such unfair labor 
practices . . . then . . . the Board shall issue . . . an order 
requiring such person to cease and desist from unfair labor prac- 
tices, and to take such affirmative action, including reinstatement 





ation is to have any practical meaning, it must be accompanied by assurance that 
its exercise will not result in discriminatory treatment or loss of the opportunity for 
work”. Sen. Rep. No. 573, 74th Cong., Ist Sess. (1935) 11. Report of House Com- 
mittee: “this interference may be present in a variety of situations in this connec- 
tion, such as discrimination in discharge, lay off, demotion or transfer, hire, forced 
resignation, or division of work; in reinstatement or hire following a technical 
change in corporate structure, a strike, lock-out, temporary lay-off or transfer of 
the plant . . . all that is intended is that the employer shall not by discriminatory 
treatment in hire or tenure of employment or terms or conditions of employment, 
interfere with the exercise by employees of their right to organize and choose 
representatives. It is for this reason that the employer is prohibited from en- 
couraging or discouraging membership in any labor organization by such dis- 
crimination.” H. R. Rep. No. 969, 74th Cong., Ist Sess. (1935) 17. (Italics 
supplied). 

*See supra, note 11. 

* Ibid. 
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of employees with or without back pay as will effectuate the pol- 
icies of this chapter. 


The majority opinion states that the men in question were not 
within the definition of “employee” quoted above, and concludes that 
for that reason, inter alia, the Board had no power under Section 
10 (c) to order their employment. The dissenting opinion states that 
the men were out of work “in connection with a current labor dis- 
pute”, hence were “employees”. While there is some authority to 
the contrary,’® the sounder view seems to be that Section 2 (3) was 
not intended as a limitation on Section 10 (c),?® and that the phrase 
“reinstatement of employees” in the latter section was intended as 
illustrative and not exclusive.1* Therefore it would seem unnecessary 
to determine whether the men were “employees” or not, in con- 
struing Section 8 (3) or invoking Section 10 (c). It would also seem 
unnecessary to distinguish between persons formerly employed by 
the respondent and persons seeking employment for the first time.!® 


III. Whether an Order to Hire Persons Refused Jobs Because 
of Union Membership is within the “Policies of the act’”—Section 
10 (c) of the Act provides as follows: 


. if the Board shall be of the opinion that the person named 
in the complaint has engaged . . . in any such unfair labor prac- 
tices ... then... the Board shall issue .., an order... 
requiring such person to cease and desist from unfair labor prac- 
tices, and to take such affirmative action, including reinstatement 
of employees with or without back pay as will effectuate the 
policies of this chapter. 


The majority repeats the accepted proposition’® that the policies 
of the Act consist of protecting “the rights of self organization and 
ot collective bargaining’’, and adds the negative proposition that they 
do not include compelling the employment only of union labor. The 
court then attempts to demonstrate that the Board’s order would 
have the latter effect; moreover, that it would incidentally require 





**See concurring opinion of Justice Stone in National Labor Relations Board 
v. Fansteel Metallurgical Corp., 306 U.S. 240, 264, 59 Sup. Ct. 490, 499, 83 L. ed. 
627, 639 (1939). 

* See Comment, 1939 Wis. L. Rev. 445, 456. 

" Ibid.; and see Comment (1939) 53 Harv. L. Rev. 141. 

*The majority would deny the power of the Board to order reinstatement 
in either case. The dissenting judge reserved the point. See National Labor Re- 
lations Board v. National Casket Co. Inc., 107 F. (2d) 992, 999 (C.C.A. 4th, 
1939). 

* National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 
US. 1, 33, 57 Sup. Ct. 615, 622, 81 L. ed. 893, 909 (1937). 
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an employer to violate Section 8 (3) by discriminating against non- 
union men or against members of one union in favor of another.” 

The court assumes an employer faced with three applicants for 
one job—a non-union man, a member of union A, and a member 
of union B— and reasons that by the Board’s theory, if the employer 
picks the member of A because of such membership, the non-union 
man could charge that the employer had thereby encouraged mem- 
bership in a labor organization (4), and the member of the B union 
could charge that the employer had discouraged membership in a 
labor organization (B), both in violation of Section 8 (3). A real- 
istic approach, however, would require a distinction to be drawn be- 
tween an employer who is attempting to encourage organization of 
a genuine union in order to promote collective bargaining, at least 
where only one union is in the field, and one who is attempting to 
discourage such organization.” In any event, the court should have 
limited its consideration to the last case, leaving the other cases to 
be argued on their merits when the occasion should arise.?* 





“The purpose of the Act is not to compel an employer to hire members 
of one union rather than another, or union men rather than non-union men. 
We do not understand, therefore, that an employer may not, under pain of 
committing an unfair labor practice, select an A. F. of L. member in preference 
to a C. I. O. member, or a non-union man in preference to either, if all three 
are applicants for the same position. It should be noted that the Board’s reading 
of §8 (3) would not lead to the hiring of union rather than non-union men in all 
instances. Where the employer hired a union man rather than a non-union man 
of equal merit because the former was a member of a union, there would be dis- 
crimination in hire which tended to encourage membership in a labor organization, 
an unfair labor practice in the Board’s eyes. The Board would then have to act 
to enforce the rights of the non-union men not to be so discriminated against ... . 
Nor do we find justification in section 10 (c) for awarding to an applicant re- 
jected because the employer preferred to hire a non-union applicant, the wages 
the rejected applicant would have earned had he been employed. Such affirmative 
relief is certainly not the ‘reinstatement of employees’; nor does it, assuming 
that affirmative relief may in a proper case go beyond the reinstatement of em- 
ployees, ‘effectuate the policies’ of the Act. It goes far beyond such policies, and 
in effect promotes a policy that would result in the employment of only union 
labor. Such a policy should not be read into the statute without very ex- 
plicit expression. Indeed, if such were the policy, it is difficult to see how it would 
be possible to enforce it between applicants of equal merit belonging to different 
unions, for the employment of one would necessarily encourage membership in 
his union and discourage membership in the union to which the rejected applicant 
belonged”. National Labor Relations Board v. National Casket Co. Inc., 107 F. 
(2d) 992, 997 (C.C.A. 2d, 1939). (Italics supplied). 

“Compare Wisconsin Labor Relations Act of 1937: Laws 1937, c. 51, 
§111.08, Wis. Stat. (1937) §111.08 (3), which prohibited the employer from 
discouraging membership, but by inference permitted him to encourage member- 
om in a genuine labor organization. This was repealed by Laws 1939, c. 57, 
111.06 (c). 

™See United States v. Hamburg—Amerikanisch Pocket-Fahrtactien Gesell- 
schaft, 239 U. S. 466, 475, 36 Sup. Ct. 212, 216 (1916), where the court said:— 
“The duty of this court, as of every judicial tribunal, is limited to determining 
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On principle, the court should have upheld the order of the 
Board on the facts of the case, as falling within its remedial powers 
under Section 10 (c). In defining the limits on such power, the 
United States Supreme Court has said :** “. . . the question whether 
reinstatement or reemployment would effectuate the policies of the 
act is committed to the decision of the Board in the exercise of its dis- 
cretion subject only to the limitation that its action may not be arbi- 
trary, unreasonable or capricious.” 

The order of the Board cannot be regarded as “arbitrary, un- 
reasonable, or capricious”. A refusal to hire a man because of union 
activities discourages membership in a union, not only on the part 
of the applicant, but on the part of persons already employed who 
might otherwise be inclined towards forming, joining or assisting a 
union. As the dissenting opinion points out,** such a man exposes 
himself to the very real danger, after his present job has ended, 
of being refused reemployment by the same employer, or employ- 
ment elsewhere, solely because of his prior union inclinations. 
The effect of the majority opinion is to place such a man on 
a potential “blacklist”, which an anti-union employer may use with 
impunity. 

In a very real sense, a refusal to hire a man solely because of 
prior union activities constitutes an interference with “the rights of 
self-organization and collective bargaining’, hence constitutes a 
violation of Section 8 Subsection (1)*° if not also Subsection (3) ; 
and an order designed to prevent or remedy such interference there- 
fore serves to effectuate the policies of the Act, which those subsec- 
tions are aimed to enforce. At least an order based on such an hypo- 
thesis does not appear on its face to be “arbitrary, unreasonably or 
capricious”, nor should the court strain to make it appear so by im- 
agining the consequences of such an order in cases not yet presented 
and substantially different in their nature. 

SHERMAN O. Morris 





rights of persons or of property which are actually controverted in the particular 
case before it. . . .” (Italics supplied). 

* National Labor Relations Board v. Fansteel Metallurgical Corp., 306 
U. S. 240, 258, 59 Sup. Ct. 490, 497, 83 L. ed. 627, 636 (1939). 

™« |. Surely it tends to ‘discourage membership in any labor organization’ 
to know that a record of union agitation will prevent one from getting back 
one’s old job”. Dissenting opinion, National Labor Relations Board v. National 
Casket Co., 107 F. (2d) 992, 999 (C.C.A. 2d, 1939). 
*See supra note 9. 
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MUNICIPAL CORPORATIONS—EXPRESSED STATUTORY Basis OF 
OrpiNANcE As DETERMINATIVE OF Its VaLipiIty—The case of 
Kammler v. Industrial Commission’ presents the somewhat novel 
situation of a professional baseball player seeking to recover com- 
pensation under Workmen’s Compensation Act? for injuries sus- 
tained in the course of his employment as a member of a baseball 
team sponsored by a municipality. Plaintiff (Kammler) was employed 
as a player on the baseball team sponsored by the athletic board of 
the city of West Bend. The board had been duly appointed by the 
mayor and confirmed by the common council under authority of 
Section 62.28 of the statutes.* An appropriation was also made to 
the board by virtue of the same section of the statutes; out of this 
appropriation the expenses of the team, over and above what was 
taken in at the games, were met. The Industrial Commission de- 
nied Kammler’s application for compensation and the circuit court 
of Dane County affirmed the commission’s order on the ground that 
the athletic board was not authorized by Section 62.28 to employ a 
baseball player for exhibition games. Kammler, in his appeal to the 
supreme court, expressly disclaimed the argument that Section 62.28 
should be construed to authorize the hiring of baseball players by the 
athletic board,* and argued instead that the city council was auth- 
orized to hire baseball players under Sections 62.11 (5) and 62.04.5 





1233 Wis. 173, 288 N.W. 778 (1939). 

* Wis. Stat. (1937) c. 102. Cities are made expressly liable by $102.04 (1). 
“The following shall constitute employers subject to the provisions of this 
chapter. ... (1) The state, each county, city, town, village, school district, 
sewer district, drainage district and other public or quasi-public corporation 
therein”. 

* Wis. Stat. (1937) §62.28. “The common council of any city of the fourth 
class may provide the equipment, supervision, instruction and oversight necessary 
to carry on public, educational, and recreational activities, and for such purpose 
appropriate annually from the general fund such sums as the council may deem 
expedient, but not to exceed two-tenths of a mill of the assessed valuation of 
such city. 

“The mayor of any such city, subject to confirmation by the common coun- 
cil, may appoint a board of not less than three and not more than five in number 
as an athletic board to administer such activities, and disburse such fund... .” 

“Brief for appellant, page 8. 

* Wis. Stat. (1937) §62.11 (5) “Except as elsewhere in the statutes specifically 
provided, the council shall have the management and control of the city prop- 
erty, finances, highways, navigable waters, and the public service, and shall have 
power to act for the government and good order of the city, for its commercial 
benefit, and for the health, safety, and welfare of the public, and may carry out 
its powers by license, regulation, suppression, borrowing of money, tax levy, 
appropriation, fine, imprisonment, confiscation, and other necessary or convenient 
means. The powers hereby conferred shall be in addition to all other grants, and 
shall be limited only by express language”. 

Wis. Stat. (1937) §62.04. “It is declared to be the intention of the revision 
of the city charter law, to grant all the privileges, rights, and powers, to cities 
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It was Kammler’s contention that although the athletic board was 
without authority to hire baseball players in the first instance that 
the council by continued appropriations to the board when the fact 
that it was sponsoring a baseball team was common knowledge, had 
ratified Kammler’s employment® and that therefore liability at- 
tached. The court held, inter alia, that whether or not the city had 
authority to hire baseball players under Section 62.11 (5) was im- 
material because neither the council, in confirming the mayor’s ap- 
pointments to the athletic board and making an appropriation to the 
board for the purpose of carrying on its activities, nor the athletic 
board, in assuming to hire Kammler, purported to act under Section 
62.11 (5). 

The question decided by the court is this: When a city council 
openly relies upon a particular statute as granting authority to act 
and it later turns out that the particular statute relied upon gives no 
such authority, may any other statute or statutes be relied upon to 
validate the council’s act? The question seems to be presented for 
the first time in Wisconsin in the instant case. 

The general rule seems to be that the erroneous recital in an or- 
dinance of the source of power by which the ordinance is passed will 
not invalidate it if the power to enact it in fact existed.? This con- 
clusion has been reached by all the courts that have considered the 
problem,® with the exception of the court in the instant case. While 
there seem to be no cases covering the situation where the statute 
relied upon is not recited in the ordinance itself but is referred to 
in the minutes of the council meeting at which the ordinance was 
passed or where the council acts by resolution instead of by ordin- 
ance, it is submitted that the problem is the same and the same re- 
sult should be reached.. Apparently the question has been regarded 





which they heretofore had unless the contrary is patent from the revision. For 
the purpose of giving to cities the largest measure of self-government compatible 
with the constitution and general law, it is hereby declared that sections 62.01 
to 62.26, inclusive, shall be liberally construed in favor of the rights, powers and 
privileges of cities to promote the general welfare, peace, good order and pros- 
perity of such cities and the inhabitants thereof”. 

* That a city may ratify an unauthorized contract made on its behalf by one 
purporting to act as its agent has long been the rule in Wisconsin. Kneeland v. 
Gilman, 24 Wis. 39 (1869) ; Koch v. Milwaukee, 89 Wis. 220, 62 N.W. 918 (1895); 
conn St. P., M. and O. R.R. v. Black River Falls, 193 Wis. 579, 214 N.W. 451 

1927). 

*2 McQuillin, Municipal Corporations (2d ed.) $712; 43 C.J. §807. 

* Beatrice v. Edminson, 117 Fed. 427 (C.C.A. 8th, 1902); Ex parte Yung, 7 
Cal. App. 440, 94 Pac. 594 (1908); Dalamatur v. Chicago, 158 Ill. 575, 42 N.W. 
444 (1895); Baltimore v. Ulman, 79 Md. 469, 30 Atl. 43 (1874); Bohle’s Ad- 
ministrator v. Stannard, 7 Mo. App. 51 (1879); State v. Several Parcels of 
Land, 80 Neb. 11, 113 N.W. 810 (1907). 
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as well settled for quite some time, as there are no comparatively 
recent cases on the problem, with the exception of the instant case.°® 

In an analogous situation, where municipal bonds are issued with 
a recital that they are authorized by certain statutes, when as a 
matter of fact such statutes either do not authorize the issuance of 
the bonds or are unconstitutional, such bonds have been held valid if 
the city actually had the power to issue them under other statutes.?° 

The cases do not give any extensive discussion of the reasoning 
back of the general rule, most courts being content with the mere 
statement of the rule, apparently feeling that the rule is so logical 
on its face that it needs no lengthy validation. One court," however, 
relied on the maxim falsa demonstratio non nocet™ to sustain its 
holding. In another case the judge writing the opinion’ relied on 
the following analogy to the law of agency to sustain his point: 


If, in fact, as agent, I have full power to act for another, and 
sign my principal’s name to a note or a full consideration by him 
received, yet if I recite not my power of attorney, but by mis- 
take recite another paper, such mistake shall constitute a de- 
fense! This does not seem reasonable or logical to me. 


On principle it would seem that the general rule is sound. Logic- 
ally the important consideration should be “Did the city actually have 
the power to do what it attempted to do?”’, rather than “Has the 
city correctly described the power under which it acts?” The fact 
that what was done was done under a mistaken view of the actual 





*It is interesting to note that counsel for the appellant in their brief cited no 
authority for the proposition that it is permissible to rely on another statute 
than that upon which the city council acted, and both the Industrial Commission 
and the city and its insurance carrier in their briefs, while asserting that no other 
statute than that relied upon by the city council and the athletic commission 
could be relied upon by the appellant, cited no authority for their stand. More- 
over, the court itself gives no reasons and cites no authority for its position 
that Sections 62.11 (5) and 62.04 may not be relied upon. Although, of course, 
the holdings of other courts upon the point are not binding upon our courts, 
it seems rather strange that the court should announce a positon at variance with 
that of all the other courts that have decided the point without stating any 
reasons for so holding. 

* Commissioners of Johnson County v. January, 94 U.S. 202, 24 L. ed. 
110 (1876); Knox County v. Ninth Nat. Bank, 147 U.S. 91, 13 Sup. Ct. 267 
(1893) ; Atchison Bd. of Educ. v. De Kay, 148 U.S. 591, 13 Sup. Ct. 706 (1893) ; 
Defiance v. Schmidt, 123 Fed. 1 (C.C.A. 6th, 1903); Fernald v. Gilman. 123 
Fed. 797 (C.C.S.D. Iowa 1903). 

“Commissioners of Johnson County v. January, 94 U.S. 227, 206, 24 
L. Ed. 110, 112 (1876). 

™“A false description does not vitiate”. 

* McPherson, District Judge, in Fernald v. Gilman, 123 Fed. 797, 800 
(C.C.S.D. Iowa 1903). 
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source of the authority should be of no importance if the authority 
in fact exists. 
Epwarp H. WEINBERG 


MUNICIPAL CORPORATIONS—GARNISHMENT OF PusLic FuNnps 
BY A JUDGMENT CREDITOR OF A MunicipaLity’—Although Section 
66.09,2 which prescribes the manner in which judgments against 
municipal corporations are to be collected and enforced, has been 
in effect in substantially its present form since 1921,° the case of 
State Bank of Florence v. School District No. 1 of Town of Tipler 
(State Bank of Wabeno, Garnishee)* is apparently the first instance 
in which the court has been called upon to determine whether its 
provisions authorize the garnishment of public funds at the suit of 
a judgment creditor of a municipality. 

In that case, the plaintiff bank had purchased from the payees 
and reduced to judgment a number of unpaid orders issued by the 
School District. Subsequent to the recovery of judgment in the 
circuit court, the town clerk had spread the amount of the judgment 
on the town tax rolls, pursuant to Section 66.09 (1) and (2),° but 
the town treasurer was unable to collect sufficient funds to pay any 
part thereof. Thereupon the circuit court granted plaintiff’s motion 
for leave to issue process for the collection of the judgment, and 
ordered an execution issued against all property of the District. 
The plaintiff then began garnishment proceedings in aid of execu- 
tion in order to reach the general funds of the School District which 
had been deposited with the State Bank of Wabeno, the garnishee 
defendant. In affirming a judgment for the plaintiff in the garnish- 
ment action, the supreme court held that by the provisions of Sec- 
tion 66.09 the legislature had abrogated the common law policy 
exempting municipal corporations from process to enforce collection 





*Process against a municipal corporation as a garnishee defendant is not 
within the scope of this note. 

? Wis. Stat. (1939) $66.09. 

* This section was compiled by the revisor in 1921 from various similar pro- 
visions relating to different municipalities. 

*289 N.W. 612 (Wis. 1940). 

* Wis. Stat. (1939) §66.09 (1) provides: “When a final judgment for the 
payment of money shall be recovered against a town, village, county, school dis- 
trict, . . . the judgment creditor ... may file with the clerk thereof a certi- 
fied transcript .. . ; and thereupon the amount so due, with costs and interest 
to the time when the money will be available for its payment, shall be added 
to the next tax levy, and shall, when received, be paid to satisfy such judgment. 
. . . If the clerk shall fail to include the proper amount in the first tax levy, 
he shall include it or such portion as shall be required to complete it in the 
next levy”. 











May] NOTES AND COMMENTS 451 


of a judgment, and that from the change thus effected, it logically 
followed that both the provisions of Chapter 272,° relating to levying 
on property and seizure of personal property under an execution, 
and the provisions of Section 267.01,’ relating to garnishment in 
aid of execution, had become available to the judgment creditor of 
the municipality as process for the collection of his judgment. 

In so holding, the court relied chiefly on Subsection (3) of 
Section 66.09, which reads :° 


No process for the collection of such judgment shall issue until 
after the time when the money if collected upon the first tax levy 
as hereing provided, would be available for payment and then only 
by leave of court upon motion. 


Although the court has passed upon questions arising under Sub- 
sections (1) and (2) of Section 66.09 on several occasions,® the 
authorities reveal no Wisconsin decision, prior to the instant case, 
construing Subsection (3), and while the court early intimated that 
it did not consider that the remedies of the judgment creditor under 
the statute were exhausted when the amount of his judgment had 
been spread on the tax rolls, or that he would be left helpless in the 
event that the tax failed to produce sufficient revenue to pay his 
claim,’ these intimations fail to contain any hint as to what the 
nature of the process for collection evidently authorized by Sub- 
section (3) might be, and apparently no municipal creditor sought 
to proceed under it. 

Although this inaction on the part of municipal creditors obviously 
cannot be due to promptness on the part of our public corporations 
in discharging their obligations, it may, perhaps, be explained by the 
fact that the great weight of authority at common law is that the 
public funds of a municipal corporation, acquired by it in its gov- 
ernmental capacity, are not subject to levy of execution or garnish- 
ment by a judgment creditor of the municipality. While there is a 











*Wis. Stat. (1939) Ch. 272. 

"Wis. Stat. (1939) §267.01. 

* Wis. Stat. (1939) $66.09 (3). 

*Gutta Percha & Rubber Mfg. Co. v. Ashland, 100 Wis. 232, 75 N.W. 1007 
(1898); State ex rel. Bank of Commerce v. Bell, 111 Wis. 601, 87 N.W. 478 
(1901); Conway v. Joint School Dist., 150 Wis. 267, 136 N.W. 612 (1912); 
Oconto Co. v. Town of Townsend, 210 Wis. 85, 246 N.W. 410 (1933) ; Wauwatosa 
v. Union Free H. S. District, 214 Wis. 35, 252 N.W. 351 (1933). 

*“The statutes provide a remedy for the collection of judgments against 
counties by the levy of taxes. .. . It is evident that it was the intention of the 
Legislature that such remedy should be pursued, at least until it proves ineffec- 
tual”, Buel v. Arnold, 124 Wis. 65, 71, 102 N.W. 338, 340 (1905). See also 
Slama v. Young, 199 Wis. 82, 225 N.W. 830 (1929). 
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lack of unanimity of reasoning in the decisions, the courts of other 
jurisdictions, in the absence of a statute, are practically unanimous 
in holding that the funds of a public corporation are exempt from 
process for the collection of judgments.’ Michigan has gone so far 
as to adopt the rule by statute.!” 


However, while no decision has been found arriving at the result 
reached in the instant case in the absence of a statute, and for the 
most part the legislatures have done little more than to provide that 
a judgment against a municipal corporation should be added to the 
tax roll, the whole common law doctrine of the immunity of gov- 
ernmental agencies from liability to individuals, based as it is 
upon the ancient and now reasonless maxim concerning the impec- 
cability of sovereignty, is being gradually whittled away by the com- 
bined processes of legislative action and judicial decision, and it 
seems quite possible to view the construction which the court places 
upon the statute in the instant case as simply another step toward 
the ultimate dissolution of an antiquated legal principle. 

The disturbing element in the decision is the extent to which 
its reasoning may be carried. Garnishment is a process enabling 
a creditor to reach his debtor’s debtor and enforce payment. If the 
court will allow the judgment creditor of a municipal corporation 
to garnish a debt owed the corporation by a bank, will it also allow 
him to bring the same proceeding against a delinquent tax payer ?!* 
If the remedies of execution and garnishment are now permitted the 
municipal creditor with an unpaid judgment, he will thus apparently 
be allowed to enforce payment of his claim with a levy of execution 
against municipal property, if need be, against the school house 
itself. The effect of this decision is to remove the disabilities that 
formerly attached to the position of the judgment creditor of the 
municipal corporation at common law and provide him with all the 
remedies normally available to any judgment creditor who has failed 
to obtain a satisfaction of his judgment. Whereas this may prove 





“In the numerous decisions supporting the rule, the courts have adopted 
three theories: (1) that public policy condemns subjecting municipal funds 
or property to levy of execution or garnishment on the ground that it would 
tend to interfere with the proper functioning of governmental institutions; (2) 
that municipal funds constitute a trust fund for governmental purposes; (3) 
that to allow an individual creditor to thus reach municipal funds would effect 
a preference in favor of such creditor to the ultimate prejudice of the credit 
of the municipality. Cases supporting the rule and advancing these three theories 
are collected in Note (1934) 89 A.L.R. 864. See also 28 C.J. 128. 

* Mich. Comp. Laws 1929, §14690. 

* Even though a tax is not such a debt as will sustain an action to collect 
it by the authority imposing it. 
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embarassing to some of our public corporations, there seems to be no 
adequate reason why a municipality should be more favored than 
any other judgment debtor. 


Curiously, however, while in the instant case the court held that 
Section 267.01,'* which specifically excepts municipal corporations 
from being made garnishee defendants in a garnishment action 
brought under that section, does not prevent such a corporation from 
being made the principal defendant, both counsel and the court ig- 
nored Subsection (3) of Section 66.11 which reads :1° 


No process against private property shall issue in an action or 
upon a judgment against a public corporation or an officer in his 
official capacity, when the liability, if any, is that of the corpora- 
tion nor shall any person be liable as garnishee of such public 
corporation. 


This subsection has never been construed by the court, but it is 
submitted that if the last phrase be taken to mean what it apparently 
says, perhaps the intention of the legislature to abrogate the common 
law policy exempting public funds from garnishment by a judgment 
creditor is not as evident as the court assumed. 

Greorce H. Younc 


Statutory ConstrucTION—UsE or Extrinsic Arps In WIs- 
consin'—The words of a statute are the most direct evidence of 
that “intention of the legislature” which the courts announce as the 
object of their search in the interpretation of legislation.* But the 
limitations of language in the face of the complexity of events and 
the frailties of draftsmen inevitably lead, in doubtful cases, to the 
effort to discover and use in interpretation materials extrinsic to the 





“Wis. Stat. (1939) §267.01. 

* Wis. Stat. (1939) §66.11 (3). 

*See Chamberlain, The Courts and Committee Reports (1933) 1 U. of Chi. 
L. Rev. 81; Frankham, Some Comments Concerning the Use of Legislative 
Debates and Committee Reports in Statutory Interpretation (1933) 2 Brooklyn 
L. Rev. 173; Comments (1937) 25 Calif. L. Rev. 326, (1927) 40 Harv. L. Rev. 
469, (1937) 50 Harv. L. Rev. 822, (1935) 20 Minn. L. Rev. 56. 

* Undoubtedly discussion of the use of statutory materials in the decision 
of cases has often involved naive or superficial reliance upon the assumed 
reality of a legislative “intention” which in fact reduces to the exercise of 
judicial discretion and choice of policy. It is beyond the scope of this comment 
to debate this. Cf. Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863; 
Landis, A Note on “Statutory Interpretation” (1930) 43 Harv. L. Rev. 886. 
Certain documentary evidence produced in the course of the legislative process 
is in fact invoked by courts in determinations of the applicability of statutes. 
This comment undertakes to explore the manner in which the Wisconsin court 
uses such evidence. 
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words of the statute. The Wisconsin supreme court has been hos- 
pitable toward such evidence of legislative intent, although an in- 
spection of the cases in which extrinsic materials were used fails 
to show any marked trend toward more frequent or less frequent 
use. 

The Wisconsin court has said that when the meaning of a statute 
is plain or unambiguous it is not open to construction.’ If this means 
the giving of conclusive effect to the statutory words, it seems in- 
consistent with the announced criterion of intent of the legislature. 
For if the court feels bound to seek intent in a factual sense, no 
single piece of evidence of intent should be treated as conclusive.‘ 
However, this “plain meaning maxim” may be used after the court 
has in fact considered the extrinsic evidence and has decided that 
it is not strong enough to change the meaning suggested by the 
words of the statute.» The maxim when so used does not operate to 
exclude extrinsic evidence, but it may discourage the presentation of 
such evidence when, at some future time, the question of the statute’s 
application to different facts arises. Again, use of the maxim may 
mean that, though believing the statute may have been intended to 
apply to the acts before it, the court feels the wording of the stat- 
ute does not give fair warning of this intent. A court’s refusal to 
apply a statute for this reason seems equivalent to holding it viola- 
tive of due process and represents a disguised form of judicial re- 
view." 

* E.g., Oconto Co. v. Town of Townsend, 210 Wis. 85, 244 N.W. 761 (1933). 
Cf. Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192 (1917); Note 
(1931) 70 A.L.R. 5, n. 14. 

*In Minneapolis, St. Paul & Gault Ste. Marie Ry. v. Industrial Commission, 
153 Wis. 552, 141 N.W. 1119 (1913), the court, though it seemed to have 


thought the statute “plain”, said that since it was enacted after an extensive 
committee investigation, the committee report on it was virtually incorporated 





into law or “...at least it may be kept in view in determining whether 
there is any obscurity therein, rendering judicial construction necessary or even 
permissible. . . .” Though not expressed, this same approach was used in Hoenig 


v. Industrial Comm., 159 Wis. 646, 150 N.W. 996 (1915), where the same 
statute was involved. 

*See Comment (1937) 50 Harv. L. Rev. 822, 823-4. 

*In Oconto Co. v. Town of Townsend, 210 Wis. 85, 96-7, 244 N.W. 761, 
765 (1933), the court expresses this principle: “The law under consideration may 
be the result of error, but the present statutes, upon which our citizens have 
a right to rely, suggest no ambiguity and afford no opportunity for construc- 
tion”. And in Keyport Steamboat Co. v. Farmers Transportation Co., 3 C.E. 
Green (N.J.Eq.) 13, 24 (1866) the court said: “. .. the only just rule of con- 
struction, especially among a free people, is the meaning of the law as ex- 
pressed to those to whom it is prescribed, and who are to be governed by it”. 

"Cf. United States v. L. Cohen Grocery Co., 255 U.S. 81, 41 Sup. Ct. 298 
(1921). 

No further reference is made in this comment to the “plain meaning 
rule”, but the reader should remember that it is often invoked as a “reason” 
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It is well settled in Wisconsin, as in other jurisdictions, that 
legislative committee reports may be considered in interpreting sta- 
tutes.* Justification for this may be found in the part the commit- 
tee plays in the legislative process. Upon introduction of a bill in 
the legislature, it is referred to either a standing or special com- 
mittee. The committee holds hearings and considers briefs and other 
materials offered by interested persons. Eventually the bill, with 
a committee report, is returned to the house where it was introduced. 
In Congress the report contains, with varying elaboration, the com- 
mittee’s view of the purposes of the bill and, occasionally, indi- 
cates particular situations which the bill is believed to cover. Since 
the committee has had the opportunity to study the bill in detail and 
has listened to interested parties discuss it, one can conclude that 
when a majority of the house to which the committee reports passes 
the bill in substantially its recommended form, that majority probably 
assents to the comittee’s interpretation of it. In Wisconsin, as in 
most states, the usual report of a standing legislative committee 
does not discuss the bill but merely recommends that it pass or do 
do not pass,® with the result that in the case of most statutes there 





by court and counsel for not following the legislative intention as shown by 
extrinsic evidence. 

*Dane County v. Reindahl, 104 Wis. 302, 80 N.W. 438 (1899); Minne- 
apolis, St. Paul & Sault Ste. Marie Ry. v. Industrial Comm., 153 Wis. 552, 
141 N.W. 1119 (1913); Hoenig v. Industrial Comm., 159 Wis. 646, 150 N.W. 996 
(1915); Pellett v. Industrial Comm., 162 Wis. 596, 156 N.W. 956 (1916); Nash 
Sales, Inc. v. Milwaukee, 198 Wis. 281, 224 N.W. 126 (1929); Buehler Bros. v. 
Industrial Comm., 220 Wis. 371, 265 N.W. 227 (1936); Industrial Comm. v. 
Woodlawn Cemetery Association, 287 N.W. 750 (Wis. 1939); Rathjen v. In- 
dustrial Comm., 289 N.W. 618 (Wis. 1939); cf. Church of the Holy Trinity v. 
United States, 143 US. 457, 12 Sup. Ct. 511 (1892); Note (1931) 70 A.L.R. 
Sa. Sh 

*The Senate and Assembly rules encourage the short report but do not 
forbid an explanatory one. Senate Manual (1937): 

“Senate Rule 26. Committee Reports. The chairman of the committee 
to which any bill is referred shall report in concise form the action of the 
committee and the date thereof, and shall authenticate the same by his signa- 
ture, e.g.: 

No. 24, S., (Synopsis of title) Passage 
No. 34, A., (Synopsis of title) Non-concurrence 
[etc.] 
an 

All committee reports shall be made in duplicate. 

“Senate Rule 27. Minority Reports. Members dissenting from a report of 
a committee shall be so reported when they request it. 

“In case all the members of any committee required or entitled to 
report on any subject referred to them, cannot agree upon a report, the 
majority or minority of such committee may each make a separate report; 
and any member dissenting in whole or in part from the reasonings and 

conclusions of both majority and minority may also present a statement of 
his reasons and conclusions; and all reports upon presentation, if decorous 
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is no report which is of any aid in interpretation.” However, much 
of Wisconsin’s most important legislation was preceded by investiga- 
tions conducted by special or interim legislative committees aided by 
experts from state departments.’* Such committees frequently pre- 
sent extensive reports to the legislature and occasionally propose 
bills, which either the committee or some member thereof will in- 
troduce.'* The Wisconsin court has held that notes of a com- 
mittee’s counsel accompanying the report will be considered along 
with that report as an aid in interpretation;'* on principle this 
should make all data accompanying the report usable for the same 
purpose, subject, of course, to the right of the court to weigh its 
credibility according to the circumstances. 

In Wisconsin, as in most states, no official verbatim record is 
made of legislative floor debate, and no Wisconsin cases have con- 
sidered the question of the use of such debate to aid interpretation. 
At one time the federal courts refused consideration of floor de- 





in language and respectful to the senate, shall be entered at length on 

the journal”. 

The Assembly rules are substantially the same. Rule 27 above has been 
in effect in both houses almost from their establishment. Rule 26 was stated 
in the early manuals as a “custom” until in the Wisconsin Blue Book of 1889 
it appeared as a rule. The early senate and assembly journals show that 
occasionally standing committees made explanatory reports; but after 1876 or 
thereabouts such practice was rare. 

* Lobbyists in Congress make a special effort to secure a committee report 
which will be favorable to them if later used as an aid to interpretation. Cf. 
Chamberlain, Legislative Processes: National and State (1936) 303: “Bills 
presented to these committees [of Congress], however, are usually prepared 
by executive departments or outside groups which understand the facts and 
the reasons for the wording of the bill, and which can prepare explanatory re- 
ports that can be rewritten and approved by the committee”. Perhaps upon 
request committees in the Wisconsin legislature would present an explanatory 
report. The writer questioned three Madison law firms which frequently appear 
before committees; none of them ever made such a request or knew of any 
lobbyists who had. 

™ The Wisconsin Blue Book now lists the current special and interim com- 
mittees, and, if the report of any such committee was entered at length on the 
journal of either house, the page citation is given. See, e.g., Wisconsin Blue 
Book (1935) 247-53. The practice of giving the journal citation started in 
1935. Copies of standing and interim committee reports, if available, can be 
obtained or borrowed from the Legislative Reference Library, State Capitol, 
Madison, Wisconsin. The Wisconsin Historical Library (Document Room) has 
copies on file for inspection, and the State Law Library has a limited supply 
of interim committee reports for the same purpose. 

“In the interpretation of a statute enacted by a subsequent legislature, 
the weight of the report as evidence of legislative intent would be affected by 
the lapse of time and changes in the controversy surrounding the report. 

* Minneapolis, St. Paul & Sault Ste. Marie Ry. v. Industrial Comm., 153 
Wis. 552, 141 N.W. 1119 (1913). 
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bate completely.’* Later this rule was modified to permit consider- 
ation of floor statements by the chairman of the committee which 
considered the bill and statements by the legislator who had charge 
of the bill, on the theory that remarks from such well-informed 
persons were in the nature of a supplemental committee report.’® 
Now, in addition, the federal courts consider the remarks of all 
legislators made in debate as evidence to show common agreement 
on purposes,!® but statements interpreting particular phraseology, 
when made by legislators who are neither members of the com- 
mittee nor in charge of the bill on the floor, are still inadmissible. 
Since the problem in any given case is to find the intended meaning 
of the statute’s words, it would seem that any legislator’s remarks 
which clarify those words should be considered,’” their weight to 
depend upon how well the speaker appeared to be informed since 
one should presume that those who do not speak intend to adopt 
only the constructions of the better-informed speakers. Legal pre- 
cedent perhaps exists for this liberal use of legislative floor debate 
ir. Wisconsin since this court has used the general debate of con- 
titutional conventions as evidence of the intended meaning of words 
in the state and federal constitutions.1*® 





“Mitchell v. Great Works Milling Co., 17 Fed. Cas. No. 9662 (D. Me. 
1843); Aldridge v. Williams, 3 How. 1 (1845); Note (1931) 70 ALR. 5, n. 
30. The reason for this view was well stated in United States v. Trans-Missouri 
Freight Association, 166 U.S. 290, 318-9, 17 Sup. Ct. 540, 550 (1897): 

“ .. it is impossible to determine with certainty what construction was 

put upon an act by members of a legislative body that passes it by resort- 

ing to the speeches of individual members thereof. Those who did not 
speak may not have agreed wth those who did; and those who spoke might 
differ with each other... .” 

** Duplex Printing Press Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172 (1921). 

Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 31 Sup. Ct. 
502 (1911) ; Federal Trade Commission v. Raladam Co., 283 U.S. 643, 51 Sup. Ct. 
587 (1931) ; Humphrey’s Executor v. United States, 295 U.S. 602, 55 Sup. Ct. 869 
(1935); Wright v. Vinton Branch of Mountain Trust Bank, 300 U.S. 440, 57 
Sup. Ct. 556 (1937). The validity of this distinction has been questioned in 
Frankham, supra note 1 at p. 176; Comments (1937) 25 Calif. L. Rev. 326, 330-31, 
(1937) 50 Harv. L. Rev. 822, 825. The attempt to make the distinction probably 
results from a feeling that statements of many Congressmen interpreting the 
statutory words would be entitled to little weight as evidence of the legislative 
intent. 

*To what extent, if at all, should legislators’ statements made outside the 
legislative process be considered as evidence of the legislative intent? 

** Wisconsin Central Railroad Co. v. Taylor County, 52 Wis. 37, 8 N.W. 833 
(1881) ; Peninsular Lead & Color Works v. Union Oil & Paint Co., 100 Wis. 488, 
76 N.W. 359 (1898); State ex rel. Rodd v. Verage, 177 Wis. 295, 187 N.W. 830 
(1922) ; cf. Nunnemacher v. State, 129 Wis. 190, 108 N.W. 627 (1906), where the 
court uses absence of debate as evidence of intention. 

What consideration, if any, should the court give to newspaper reports of 
debate? Since floor debate is not officially reported in Wisconsin, such reports 
may be the only record of what the legislators said. Hence, it would seem de- 
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It is settled in Wisconsin that the testimony of legislators as 
tc their intent at the time a statute was enacted will not be considered 
in its interpretation.1® The reason for the rule probably lies in the 
court’s desire to escape from having to pass upon the credibility of 
legislators and ex-legislators. The problem is similar to that pre- 
sented by a statute declaring the legislative intent of a former 
statute when applied to an intervening fact situation. While the 
same reason possibly underlies the courts’ refusals to be bound by 
the legislative interpretation, constitutional doctrines such as sep- 
aration of powers, due process, impairment of contracts, and ex 
post facto legislation furnish more satisfactory rationales.”° 

When using legislative committee hearings as an aid to inter- 
pretation, the federal courts again distinguish between their use to 
show general purposes and meaning of particular words, maintain- 
ing that such evidence is competent only to show the former.” The 
Wisconsin court has used the statements of committee members and 
their counsel made at hearings as evidence of the meaning of par- 
ticular statutory words.?* Whether or for what purpose the Wiscon- 
sin court would use the statements of other persons before com- 
mittees is an open question. No verbatim record is made of the hear- 
ings of standing committees in Wisconsin except those of the joint 
committee on finance.?* Such record is made, however, of the hear- 





sirable that such reports should be considered at least to show general purposes, 
their weight as evidence to depend on their completeness and whether competing 
newspapers agreed on what was said. 
* Northern Trust Co. v. Snyder, 113 Wis. 516, 89 N.W. 460 (1902). 
"Cf. Dash v. Van Kleeck, 9 Johns. 477, 508-9 (N.Y. 1811); Comment 
(1935) 49 Harv. L. Rev. 137. 

™Church of the Holy Trinity v. United States, 143 U.S. 457, 12 Sup. Ct. 
$11 (1892). 

™ Pellett v. Industrial Comm., 162 Wis. 596, 156 N.W. 956 (1916); Buehler 
Bros. v. Industrial Comm., 220 Wis. 371, 265 N.W. 227 (1936). 

* Wis. Stat. (1939) §13.07 requires that records be kept of the proceedings of 

the joint committee on finance. 

Senate and Assembly Joint Rule Six provides: 

“1, The chairman or acting chairman of each committee of the legis- 
lature shall keep, or cause to be kept, a record, in which there shall be entered: 
(a) The time and place of each hearing, and of each meeting of the committee. 
(b) The attendance of committee members at each meeting. 

(c) The name of each person appearing before the committee, with the 
name of the person, persons, firm or corporation in whose behalf such 
appearance is made. 

(d) The vote of each member on all motions, bills, resolutions and amend- 
ments acted upon. 

2. Such record shall be ready and approved before the expiration of 
ten days after each committee meeting, or at the next regular meeting of 
the committee. 

3. Every committee hearing shall be open to the public. 
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ings of most interim and special committees.** Since remarks made 
at committee hearings are not formally brought to the attention of 
ihe legislature, it is difficult to rationalize their use as evidence of 
the legislative intent. This probably explains the view that they 
should be used only to show purposes. One could say that in adopt- 
ing a bill recommended by a committee, the legislature intends to 
also adopt the construction which that more expert group places 
upon the bill as shown by the hearing. In Wisconsin, where no record 
is made of floor debate, the use of hearings might be justified if one 
presumes that probably the committee members will repeat in de- 
bate the hearing discussions. 

Probably the most reliable and most available evidence of legis- 
lative intent is the action of the legislature on amendments pro- 
posed to a bill.2%° The rejection of an amendment may show that 
the legislature does not intend the bill to include the amendment’s 
proposal,”* although in some cases the rejection may result from the 
belief that the bill already includes the proposal. The adoption of an 
amendment on the other hand, strongly indicates an intention to 
change the bill, and a comparison of such amendment with the 
original bill may show clearly the desired change.** Similarly, evi- 





4. There shall be filed, in the proper envelope, with every bill or resolu- 
tion, a sheet containing the foregoing information as to such bill or resolution, 
with a duplicate thereof to be filed by the chief clerk numerically by the 
number of the bill in such form to be most accessible for the use of the 
members and the public, during the session and at the end thereof in the 
office of the secretary of state”. 

Briefs and statistical material given to the committee are customarily filed 
with the above record. It is arguable that the part of the record referred to 
in 1 (c) should be used as an aid to interpretation—since legislatures usually act 
to fill the demand of some pressure group, perhaps statutes should be construed 
in favor of those groups which pushed their enactment, especially where pressure 
groups with opposing interests were indifferent. This record was mentioned in 
Estate of Sauer, 216 Wis. 289, 257 N.W. 28 (1934), but it apparently had no 
effect on the decision. 

“The Legislative Reference Library has copies of some hearings. In other 
cases the committee chairman or the committee stenographer might have copies. 

* The Legislative Reference Library supplies this information upon request. 
Copies of proposed amendments and the original bill can usually be found in the 
bill envelope on file with the secretary of state. 

* Minneapolis, St. Paul & Sault Ste. Marie Ry. v. Industrial Comm., 153 
Wis. 552, 141 N.W. 1119 (1913); Poizin v. Wachtl, 209 Wis. 289, 245 N.W. 182 
(1932) ; State ex rel. Nelson v. Henry, 216 Wis. 80, 256 N.W. 714 (1934); Estate 
of Sauer, 216 Wis. 289, 257 N.W. 28 (1934). Cf. Wisconsin Central Railroad Co. 
v. Taylor County, 52 Wis. 37, 8 N.W. 833 (1881). 

* Peterson v. Widule, 157 Wis. 641, 147 N.W. 966 (1914). Justice Nelson in 
dissenting in Beckman v. Bemis-Hooper-Hays Co., 212 Wis. 565, 250 N.W. 420 
(1933), used the amendment of one section of a bill as evidence that the legis- 
lature did not intend the amendment to apply to two other sections. 
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dence of legislative intent can be found in the evolutionary changes 
in a statute over a period of years.”® 

Legislators participate in the creation of the evidence thus far 
discussed. However, certain evidence of legislative intent in which 
this fact is not necessarily present has been used as an aid to inter- 
pretation. Thus the federal courts and several state courts have used 
executive messages to the legislature to interpret statutes ;*° and the 
Wisconsin court has referred to such a message as showing the pur- 
pose of a statute.*° Draftsmen’s notes which are incorporated in a 
bill have been recognized by the Wisconsin court as a proper aid to 
interpretation.*! The use of these and similar materials is justified 
by the fact that they were brought to the attention of the legislature 
and by the strong probability that that bodv intends to adopt their 
views when it passes the related bill.*? 





* E.g., Badger Telephone Co. v. Rosenow, 174 Wis. 9, 182 N.W. 324 (1921); 
Osgood Co. v. Peterson Construction Co., 231 Wis. 541, 286 N.W. 54 (1939). 

* Johnson v. Southern Pacific Co., 196 U.S. 1, 25 Sup. Ct. 158 (1904); 
State ex rel. Blue v. Stiles, 212 Ala. 468, 102 So. 901 (1925) ; Clendaniel v. Conrad, 
3 Boyce 549, 83 Atl. 1036 (Del. 1912) ; Farmersville v. Texas-Louisiana Power Co., 
55 S.W. (2d) 195 (Tex. Civ. App. 1932); Note (1931) 70 A.L.R. 5, n. 63. 

” Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902). Executive messages 
are printed in the journal of each chamber. 

“Pfingsten v. Pfingsten, 164 Wis. 308, 159 N.W. 921 (1916); State ex rel. 
Globe Steel Tube Co. v. Lyons, 183 Wis. 107, 197 N.W. 578 (1924). These cases 
illustrate the use of revisor’s notes, but undoubtedly the principle would cover 
cases where the bills contained the notes of other persons. The following bills illus- 
trate the insertion of such notes: 240 A (c. 107, Laws of 1939), 267 A (c. 269, Laws 
of 1939), and 268 A (c. 279, Laws of 1939), all introduced by the request of the 
League of Wisconsin Municipalities, and 379 A (c. 304, Laws of 1939), an amend- 
ment to the Uniform Criminal Extradition Act. Unfortunately such notes are not 
published in the Session Laws or Wisconsin Statutes, but only in the original bill. 

* Would the Wisconsin court use petitions and communications of private 
citizens addressed to the legislature or executive messages and reports of state 
departments not addressed to the legislature? See Woodward v. De Graffenried, 
238 U.S. 284, 35 Sup. Ct. 764 (1915); Thomas v. F. B. Vandegrift & Co., 162 
Fed. 645 (C.C.A. 3d, 1908); Browne v. Turner, 174 Mass. 150, 54 N.E. 510 
(1899). Travis v. American Cities Co., 192 App. Div. 16, 182 N.Y. Supp. 394 (1st 
Dep’t. 1920) probably goes as far as any case; there the court used as an aid 
to interpretation a letter written by private citizens to the Comptroller of New 
York state, who proposed the statute which the legislature enacted. 

On principle it would seem that the intention of the draftsman, if uncom- 
municated to the legislature, should be irrelevant unless it appears that the legis- 
lature intended to adopt that undisclosed intention. In People’s Savings & Trus* 
Co. v. Sheboygan Machine Co., 212 Wis. 449, 249 N.W. 527 (1933), the court 
looked to Bogert’s Commentaries on Conditional Sales (1924) to find the pur- 
pose of a section of the Uniform Conditional Sales Act, the court saying that 
ii uniformity is to result the intention of the draftsman (Mr. Bogert) should be 
ascertained. There is probably no danger if such a practice is limited to acts 
sponsored by the Commissioners on Uniform State Laws, for that body has no 
private interests to serve; but how wise would it be to use writings of the drafts- 
man of the bank collection code for example, which also contains a “uniformity” 
clause, as an aid to the interpretation of that act? Should it make any differ- 
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Practical construction of statutes by public officials has long 
been recognized as an aid to interpretation. Its use can be rational- 
ized with reference to legislative intent by viewing the failure of the 
legislature to change the statute as equivalent to an enactment of 
the construction into the law** or, if the statute was proposed by the 
administrative agency, by assuming that the legislature intended to 
adopt the intention of that agency and viewing the construction as 
evidence of the agency’s intention. The Wisconsin court has said that 
the weight to be given such construction depends upon: (1) length 
of time of the construction,** (2) uniformity of construction,®* and 
(3) acquiescence by persons affected.** Perhaps because it is relatively 
weak evidence of legislative intent, practical construction has been 
less frequently followed than other extrinsic evidence of that intent.%? 

ConraD J. SHEARER 





ence whether such writings were published prior to or subsequent to the enact- 
ment of the statute? 

The Legislative Reference Library files the memoranda of its draftsmen and 
letters of private citizens proposing bills to legislators. 

“Tf there is no evidence that the construction was brought to the attention 
of some legislature, this rationalization seems weak. This perhaps explains the 
court’s emphasis in Mauel v. Wisconsin Automobile Insurance Co., 211 Wis. 
230, 248 N.W. 121 (1933) on the nature and scope of the statute, since con- 
structions by an administrative agency of a statute which deeply affects the 
rights of large groups of people are more likely to be brought to the attention of 
the legislature than constructions of a less significant statute. See Union F.H-S. 
Dist. v. Union F.H.S. Dist., 216 Wis. 102, 256 N.W. 788 (1934) where Justice 
Fowler (dissenting) thought, perhaps realistically, that knowledge of all opin- 
ions of the Attorney General should not be imputed to the legislature. Of course, 
if a bill to change an administrative construction is defeated by the legislature a 
stronger case for legislative approval may be made. 

*Mauel v. Wisconsin Automobile Insurance Co., 211 Wis. 230, 248 N.W. 
121 (1933) (construction for seven years entitled to considerable weight); Union 
F.HS. Dist. v. Union F.HLS. Dist., 216 Wis. 102, 256 N.W. 788 (1934), (construction 
for four years entitled to weight). 

* Dean v. Borchsenius, 30 Wis. 236 (1872); Scanlan v. Childs, 33 Wis. 663 
(1873) ; State ex rel. Allis v. Weisner, 187 Wis. 384, 204 N.W. 589 (1925). Cf. 
State ex rel. Postel v. Marcus, 160 Wis. 354, 152 N.W. 419 (1915), where a 
construction by the legislature of a constitutional provision regulating legisla- 
tive procedure, though not uniform, was followed in order to preserve the con- 
stitutionality of nineteen amendments to the constitution. 

* Marinette, Tomahawk & Western R.R. v. Railroad Comm., 195 Wis. 462, 
218 N.W. 724 (1928). This factor seems to have no relation to legislative intent. 
In fact, if the constructon were not popular with those persons affected, it would 
seem more likely to come to the knowledge of the legislature. 

"In fact, if one considers all of the Wisconsin cases where practical con- 
struction was argued, one may doubt whether such an argument is given any 
weight by the court, for such constructions have been overturned about as fre- 
quently as they have been followed. 

On the problem of when an administrative construction will become “frozen” 
into law so that it cannot be changed by the administrative agency, see Helvering 
v. Wilshire Oil Co., 60 Sup. Ct. 18 (U.S. 1939), and Alvord, Treasury Regulations 
and the Wilshire Oil Case (1940) 40 Col. L. Rev. 252. 
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A PROBLEM IN CONTRIBUTION: THE TORTFEASOR 
WITH AN INDIVIDUAL DEFENSE AGAINST 
THE INJURED PARTY 


ARTHUR LARSON 


The problem is this: one of two joint tortfeasors, both negligent, 
has an individual defense which would make it impossible for the 
injured party to recover against him. The other tortfeasor is com- 
pelled to pay the entire damages sustained by the injured party. Can 
the paying tortfeasor now recover contribution from the tortfeasor 
with the individual defense? 

This problem may arise as to five principal individual defenses. 
As to three of these it is settled law in Wisconsin that contribution 
will not be allowed. These three are: non-liability because of per- 
sonal relationship between the injured party and the one tortfeasor ;' 
non-liability because the injured party is an employee of the one 
tortfeasor and therefore unable to sue him at common law, his sole 
remedy being under the Workmen’s Compensation Act ;? and non- 
liability because, as to the one tortfeasor, the injured party had 
assumed the risk. There remain two other possible defenses: non- 
liability because the injured party has given a covenant not to sue 
to one of the joint tortfeasors ;* and non-liability of one tortfeasor 
because, as to him, the statute of limitations has run on the injured 





*Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 74 (1930). Accord: Ackerson v. 
Kibler, 232 App. Div. 306, 247 N.Y. Supp. 629 (1931). Note, however, that since 
1937 in New York a wife has been able to sue her husband in tort by statute: 
Domestic Relations Law, §572. See also: McDonald v. Adams, 41 O.W.N. 145 
(Ont. Ct. App. 1932) and compare Irvine v. Metropolitan Transp. Co. (1933) 
4D. L. R. 682 (Ont. Ct. App.) and Price v. Fraser Valley M.P. Ass’n., 45 B.C. 
285 (Ct. App. 1932). In these last two cases the family relationship problem 
was apparently overlooked. 

* Britt v. Buggs, 201 Wis. 533, 230 N.W. 621 (1930). Accord: Brown v. 
Southern Ry., 202 N.C. 256, 162 S.E. 613 (1930); Hoover v. Globe Indemnity 
Co. 202 N.C. 655, 163 S.E. 758 (1932); Cohen v. Philadelphia R. T. Co., 13 
D.&C. 465 (Pa. 1930). 

* Walker v. Kroger G. and B. Co., 214 Wis. 519, 252 N.W. 721 (1934); 
Kauth v. Landsverk, 224 Wis. 554, 271 N.W. 841 (1937). 

“Throughout this article the term “covenant not to sue” is used, in order 
to prevent any confusion attendant upon the use of the word “release”. It is 
intended to refer to all instances of the individual release of one tortfeasor with- 
out relinquishment of rights against the others. In the case of a true release, 
under the rule that the release of one releases all, the present question does not 
arise. Retelle v. Sullivan, 191 Wis. 576, 211 N.W. 756 (1926). Nor is this article 
concerned with problems of construction of releases as covenants not to sue, as in 
Kropidlowski v. Pfister & Vogel Leather Co., 149 Wis. 421, 135 N.W. 839 (1912) 
where a “release” was construeted as a “covenant not to sue”. 
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party’s claim or the period within which notice of injury must be 
given has expired.® 

This article is in two parts: the first part is an attempt to in- 
vestigate what the present law as to these last two situations is in 
Wisconsin ; the second part is an attempt to devise statutory treatment 
for the entire problem of the joint tortfeasor with a personal de- 
fense, with special emphasis on the problem presented by the covenant 
not to sue, since that is the largest unanswered problem. 


I. THe PresENT RULE IN WISCONSIN 


As every reader of legal periodicals knows, contribution between 
tortfeasors is currently the subject of much interest and research, 
and deservedly so. The research has been directed almost entirely 
toward improvement of the law by legislative action, and very little 
toward the law as it is, or might become in the absence of a statute. 
But however much we may approve such statutes, we know that we 
cannot depend upon their being adopted, at least within any certain 
time. Then too, when planning a statutory change in the law, we 
ought to know what we are changing it from, as well as what we 
are changing it to. 

For obvious reasons it is necessary to restrict the scope of the 
first part of this article to Wisconsin. In the present condition of con- 
tribution law among the various jurisdictions you can find almost 
every conceivable extreme on every rule, and almost every combina- 
tion of different rules. Any attempt to reconcile all this with a 
particular rule would be an interminable task. In many states the 
law of contribution is not sufficiently developed even to permit the 
present question to arise. 

The law of contribution in Wisconsin, and especially its contri- 
bution practice, is probably more advanced than that of any other 
state. You can begin with the following background: a common- 





*A sixth possible defense arises under the comparative negligence statute, 
Wis. Stat. (1939) §331.045, where the negligence of the plaintiff is greater than 
that of one of two defendants (thus precluding recovery from that one) but less 
than that of the other. The second is liable for total damages diminished only 
by the percentage of the plaintiffs negligence. Walker v. Kroger G. & B. Co., 
214 Wis. 519, 252 N.W. 721 (1934). Here the paying tortfeasor probably could 
not recover contribution, since, under the principles later discussed, the case 
is governed completely by the three decided cases, supra. 

*Gregory, Legislative Loss Distribution in Negligence Actions (1936), calls 
Wisconsin’s contribution practice “almost flawless” (p. 66) and says that “Wis- 
consin furnishes the most enlightened instance in this country of third party prac- 
tice as applied to contribution in tort cases”. (p. 36). 
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law decision establishing the right of contribution ;? a holding that 
this right is based not on a joint judgment but on common liability ;* 
a practice permitting the issue of contribution to be litigated in the in- 
jured plaintiff’s action,® permitting the one tortfeasor to join the 
other,!° permitting complete cross-litigation between the tortfeasors,™ 
permitting the injured plaintiff to amend his complaint, if he wishes, 
toe include the additional tortfeasor so joined,!* and permitting judg- 
ment of contribution upon motion in the same action;!* a system 
of “contingent” judgments to cover cases in which the right to con- 
tribution has not yet accrued because the actual payment of an exces- 
sive share of the damages has not been made; a system of “split” 
judgments to protect the injured plaintiff from any delay or em- 
barrassment occasioned by the desire of one joint tortfeasor to con- 
duct an appeal on the contribution issue ;!° a practice of deducting 
the amount of a settlement with one tortfeasor from the amount of 
a judgment recovered by the injured plaintiff from the other tort- 
feasor, and of permitting the settling tortfeasor to enforce contri- 
bution against the other if the settlement proves to be greater than 
half the amount of the verdict ;!® and a decision that a tortfeasor 
need not even have been compelled by suit to pay, before enforcing 
contribution, and that if he can prove that he has made a reasonable 
settlement, he can base his legal right to contribution on the settle- 
ment as effectively as on payment made under legal compulsion.” 


A. In Wisconsin, Is A Bona Five Covenant Not To SuE 
One Jornt TorTFEasor, GIVEN BY THE INJURED 
Party, A DEFENSE TO AN ACTION FOR Con- 
TRIBUTION BROUGHT BY THE OTHER? 


This is a very practical question which frequently must be con- 
sidered in the everyday business of settling automobile cases. The 
tvpical fact situation in which it arises will be readily recognized by 





"Ellis v. C. & N.W. Ry., 167 Wis. 392, 167 N.W. 1048 (1918). 

* Wait v. Pierce, 191 Wis. 202, 225, 209 N.W. 475, 210 N.W. 822 (1926). 
*Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931); Wait v. Pierce, 
Wis. 02, 209 N.W. 475, 210 N.W. 822 (1926). 

* Wis. Stat. (1939) §260.19(3) and (4). 

™ Wis. Stat. (1939) §263.15(1) and (2). 

™Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). 

** Haines v. Duffy, 206 Wis. 193, 240 N.W. 152 (1931). 

* Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 

* Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). 

** Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

“Western Casualty & Surety Co. v. Milwaukee G.C. Co., 213 Wis. 302, 251 
N.W. 491 (1933). 


19 
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all lawyers. There is an automobile accident involving two drivers, 
A and B, and an injured guest G. G sues A and B. A wants to 
settle with G, and can get a covenant not to sue from G for $1000. 
B wants to fight the case, and refuses to take part in any settlement. 
What shall A do? Suppose A gets the covenant not to sue; and sup- 
pose G then sues B and recovers $4000; might A still be liable to B 
in an action for contribution? That is, might A have to pay B the 
difference between half of $4000, and the $1000 settlement payment? 
That is something which A, and a great many lawyers, would like 
to know before making a settlement. The primary value of a settle- 
ment is that it enables the party to forget all about the case and 
clear it from his books. If the whole case can be reopened in the 
form of a contribution suit, it is difficult to imagine circumstances in 
which a settlement would be thought worth while in this very com- 
mon sort of case. The absence of any guide for the lawyer con- 
fronted with such a decision is the more surprising when you con- 
sider the increasing frequency with which such cases are occurring.'® 
Automobile accidents typically involve two possible tortfeasors. The 
injured guest or third party as plaintiff is an equally familiar char- 
acter. Moreover, insurance companies differ widely on their policy 
and practice as to whether they will settle or litigate claims, and the 
picture of a “settling” company representing one tortfeasor, and a 
“fighting” company representing the other, is not an uncommon one. 
It is, therefore, a curious commentary on the unpredictable nature of 
case law that for some reason this question has never reached the 
highest court of a single jurisdiction in this country, and has occurred 
in reported cases in only one. 


This question is considered in the light, first, of the few reported 
cases; second, of the fundamental principles of contribution estab- 
lished in Wisconsin; and third, of general considerations of fairness 
and practicality. The conclusion reached is that, although there are 
weighty arguments on both sides, there is better reason in Wisconsin 
for favoring the rule that a covenant not to sue one joint tortfeasor, 
given by the injured party, is not a good defense to an action for con- 
tribution brought by the other. 





“Tuft, Legis. (1936) 24 Calif. L. Rev. 702, 706, states that twenty out of 
twenty-one cases decided in Wisconsin involving contribution between tort- 
feasors arose out of automobile accidents. 
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(1) Cases 


This question has been passed upon directly only by the inter- 
mediate New York Courts. It has there been held that a covenant not 
to sue is not a defense to the action for contribution.!® 


In all fairness, it must be mentioned that there are two or three 
factors which have the effect of weakening the authority of these 
cases in Wisconsin. In the first place, the liability of one tortfeasor to 
another in contribution was brought about in New York by statute. 
This fact enabled the New York court to argue that this should be 
taken as an expression of public policy, and that this public policy 
favoring contribution should prevail over the public policy favoring 
compromises and settlements.”° Since contribution in Wisconsin is 
the result of judicial decision,” this argument could not be made 
here. In the second place, the highest tribunal in New York has yet 
to speak the final word on the question.” Finally, one cannot overlook 
the circumstance that the only Appellate Division case in which the 
rule has been laid down went up on a set of facts not ideally designed 
to elicit a perfectly impartial opinion.2* The covenant in that case 
was obtained for only fifteen dollars. The court could have reached 
the same result by adopting a rule that a bona fide covenant is a de- 
fense, and by then holding that the particular covenant was not 
bona fide; but the opinion does not indicate that this possibility was 
considered. 





*La Lone v. Carlin, 139 Misc. 553, 247 N.Y. Supp. 665 (Sup. Ct. 1931). 
Fox v. Western New York Motor Lines, 232 App. Div. 308, 249 N.Y. Supp. 623 
(4th Dep’t 1931) ; reversed on other grounds, in Fox v. Western New York Motor 
Lines, Inc., 257 N. Y. 305, 178 N.E. 289 (1931); Blauvelt v. Nyack, 141 Misc. 730. 
252 N.Y. Supp. 746 (Sup. Ct. 1931). 

* Blauvelt v. Nyack, 141 Misc. 730, 252 N.Y. Supp. 746 (Sup. Ct. 1931). 

™ Ellis v. C. & N.W. Ry., 167 Wis. 392, 167 N.W. 1048 (1918). 

* Under present statutes as interpreted in Fox v. Western N. Y. Motor Lines, 
Inc., in the Court of Appeals, 257 N.Y. 305, 178 N.E. 289 (1931), it is doubtful 
whether the opportunity ever will arise. The effect of this decision is that when 
the plaintiff sues only one joint tortfeasor, as of course he would when he has 
covenanted not to sue the other, the sued tortfeasor cannot compel the joinder of 
the other, since the statute permits joinder only of one who is liable over to 
the sued tortfeasor by contract or status, §193, subd. 2 of the Civil Practice Act, 
and the other is not liable over to the sued tortfeasor until the right to contri- 
bution has been established. But the right to contribution cannot be established 
until a joint judgment has been recovered against both tortfeasors. §211-a, Civil 
Practice Act. But a joint judgment cannot be recovered because joinder of the 
second tortfeasor cannot be compelled. A more exasperating vicious circle could 
hardly be imagined. It seems to be the inevitable result of the wording of the 
statutes, however. See Gregory, op. cit. supra note 5, at p. 29, and Gregory, Con- 
tribution among Tortfeasors, a Uniform Practice, 1938 Wis. L. Rev. 365, 370. 

* Fox v. Western N. Y. Motor Lines, 232 App. Div. 308, 249 N.Y. Supp. 
623 (4th Dep’t 1931). La Lone v. Carlin, 139 Misc. 553, 247 N.Y. Supp. 665 
(Sup. Ct. 1931), was decided in a County Supreme Court a few months earlier. 
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(2) Legal Principles Underlying Contribution in Wisconsin 


There are two underlying principles established by the Wiscon- 
sin cases, which, if applied and carried to their logical conclusions, 
might produce opposite answers to the present question. They are: 
the principle that the right to contribution is based on the discharge 
by one tortfeasor of a “common liability” resting upon him and the 
cther tortfeasor; and the principle that a joint tortfeasor acquires 
from the moment of the joint tort an “inchoate right” against the 
other to be protected from the burden of paying more than his pro- 
portionate share of the damages resulting from the tort. Of the 
two principles, the former is the older and the more frequently 
stated.** The latter is a comparatively recent addition to the law.” 

The decisions denying contribution in the three types of case 
mentioned at the outset?® were based squarely and solely upon the 
ground that, because of the personal defense, there was no common 
liability.27 Why then do they not conclude the present question of a 
defense based on a covenant not to sue? For this reason: in the 
case of the covenant, a common liability was established at the time 





™ Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926); Kauth v. 
Landsverk, 224 Wis. 554, 271 N.W. 841 (1937). 

* Western Casualty Ins. Co. v. Milwaukee G. C. Co., 213 Wis. 302, 251 N.W. 
491 (1933); De Brue v. Frank, 213 Wis. 280, 251 N.W. 494 (1933). 

™* Supra, notes 1, 2, and 3. 

"In Zutter v. O’Connell, 200 Wis. 601, 607, 229 N.W. 74, 76 (1930), the court 
said: 

“Phillip Zutter is the father of Donald Zutter, and under the doctrine 
of Wick v. Wick, 192 Wis. 260, 212 N.W. 787, there could be no recovery 
against him by his son. Although the verdict established the fact that the 
accident was the result of the concurring negligence of both Thomas 
O’Connell and Phillip Zutter, the right of contribution does not spring from 
concurring negligence. A common liability is the first essential for contri- 
bution. Where one of the co-obligors has discharged more than his fair, 
equitable share of the common liability, a right of action arises in his 
favor against the other co-obligors, Sattler v. Niederkorn, 190 Wis. 464, 209 
N.W. 607. In the absence of a common liability, there can be no contri- 
tion. Although the negligence of Phillip Zutter concurred to produce the 
injuries suffered by Donald Zutter, his son, it gave rise to no liability on the 
part of Phillip Zutter. Thomas O’Connell, therefore, if and when he paid 
the judgment, discharged no part of Phillip Zutter’s liability, which must 
be the basis of a right to contribution from Phillip Zutter”. 

In Britt v. Buggs, 201 Wis. 533, 536, 230 N.W. 621, 622 (1930), the court, relying 
on the Zutter case, stated: 

“Tt will be seen that Buggs having been subjected to the liability of 
the compensation act, such liability was in lieu of any other liability what- 
soever. Hence Buggs completely relieved himself from liability to Britt 
on account of the collision when he paid compensation pursuant to the 
compensation act. That being so, there was no common liability to Britt 
for such accident by Buggs and Wolff, even though their concurring neg- 
ligence caused the injury, and there could be no legal claim for contribution 
by Wolff against Buggs by reason thereof”. 
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of the tort, but the liability of one was later, and before payment 
by the other, rendered unenforceable; while in the three decided 
cases, there never was at any time a common liability, since the one 
tortfeasor never at any time became liable to the injured party.”® 

Now what is the “inchoate right” theory? The best statement of 
it appears in De Brue v. Frank :*® 


When the concurring negligent acts give to the injured party 
a cause of action against the joint tortfeasors, the incidental right 
of a joint tortfeasor to compel contribution is created. Once in 
being, although contingent, subordinate, or inchoate, it has an 
existence in contemplation of law until it is no longer needed as 
a resource to which the joint tortfeasor may look for relief from 
an inequitable burden placed upon him by reason of the refusal 
of another to perform such other’s duty by paying his honest 
share of the common obligation, unless sooner waived or given 
up by its owner. 


The original occasion for adopting this theory in Wisconsin came 
about in this way: in the early contribution cases the rule was that no 
right arose on behalf of either tortfeasor until the actual discharge 
by one of the common liability. In the De Brue case it became neces- 
sary to find something that would survive the death of a joint tort- 
feasor, and to supply this need, the continuing existence of this 
inchoate right dating from the moment of the tort was recognized. 
The next occasion arose in this way :*° one of the tortfeasors made 
a complete settlement of the common liability before judgment was 
obtained against him. The court held that this settlement was not 
premature, and would form the basis of a claim for contribution, the 
reason being that the settling tortfeasors had this inchoate right to 
be reimbursed from the very moment of the tort. 





*This distinction indicates why the comparative negligence case mentioned 
supra, note 4, would be governed by the three decided cases. For where the 
comparative negligence of one tortfeasor was less than that of the plaintiff, no 
liability ever attached to that tortfeasor at any time. This same distinction appears 
in a pair of New York Appellate Division cases handed down on the same day: 
Fox v. Western N. Y. Motor Lines, 232 App. Div. 308, 249 N. Y. Supp. 623 (4th 
Dep’t 1931), which allowed recovery of contribution against the holder of a 
covenant not to sue, and Ackerson v. Kibler, 232 App. Div. 306, 247 N. Y. Supp. 
629 (4th Dep’t 1931), which denied such recovery against a joint tortfeasor re- 
lated to the injured plaintiff. In the latter case the court said: “The plaintiff 
never had a cause of action against her husband. . . . There was, therefore, no 
right of action in favor of the plaintiff and against the defendant Ackerson to 
which a right of contribution could attach”. 

* 213 Wis. 280, 286, 251 N.W. 494, 496 (1933). 

* Western Casualty Ins. Co. v. Milwaukee G. C. Co., 213 Wis. 302, 251 N.W. 
491 (1933). 
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These cases are valuable as far as they go, but their actual hold- 
ings leave one point open. Both holdings relate to the creation of the 
inchoate right; they do not pass upon the question of how this in- 
choate right may be destroyed. They do, however, contain a generous 
amount of language on the nature of the right which would indicate 
that it is not subject to defeasance as the result of a covenant not to 
sue. In the passage from the De Brue case quoted above, it is very 
emphatically stated that this right continues to exist until it is no 
longer. needed as a resource to which the joint tortfeasor may look 
for protection from the burden of bearing an inequitable share of 
the damages resulting from the joint tort. Again, in the Western 
Casualty Company case the court quotes the following passage from 
the Fox case :*4 


When a joint tort occurs, a right of contribution among the 


joint tortfeasors arises forthwith. . . . But the right is inchoate. 
It is none the less real and subsisting. It is incident, in a sense, to 
the injured person’s right to recover. . . . As long as the injured 


person’s right to compensation remains undischarged, even though 
unenforceable by agreement, the subordinate right of contribution 
continues. 


The italicized portion is a statement which, had it been the ratio 
decidendi of the case, would have concluded the present investigation. 
But, as mentioned before, the ratio decidendi extended to the ques- 
tion of the inception only, not to the question of the destruction of 
the right. However, the cases show an inclination to accept the prin- 
ciples which form the foundation of the line of New York cases 
cited above. 

The question may be clarified if we look at it from the point of 
view of the liability which corresponds to the inchoate right. Each 
tortfeasor is under an inchoate liability to the other from the time of 
the tort. Thus each is under two liabilities: the liability to the in- 
jured party, and the liability to the fellow-tortfeasor. It is true that 
the second is spoken of as being, in a sense, incidental and subordi- 
nate to the first,2? in that the second cannot arise where the first 





“Italics supplied. 

"In both the De Brue and the Western Casualty cases the court quoted with 

approval this statement from Consolidated Coal Co. v. Burge, 245 Ky. 631, 54 
S.W.(2d) 16 (1932): 

“An inchoate right of the owner of the bus to enforce its cause of ac- 

tion against the owner of the truck arose forthwith as an incident, in a 

sense, to the injured passengers’ rights of actions against both owners. As 

long then as the injured passengers’ rights to compensate remained unde- 

termined, the subordinate right of the bus company to contribution con- 

tinued, and on payment of the compensation to the injured passengers, or 
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has never arisen. But the court clearly does not mean to imply that 
the second also becomes unenforceable merely because the first has 
become unenforceable. For in the De Brue case the court expressly 
says that even though the right is subordinate, it continues as long as 
it is necessary to accomplish an equitable distribution of the burden 
between the tortfeasors. And thus the only way in which the in- 
cidental inchoate right to contribution can be destroyed is by actual 
discharge of the liability to the injured party. 

Is this distinction between discharging a liability and merely 
rendering it unenforceable a purely technical one—a matter of words? 
Decidedly not. It makes a very real difference in the burden which 
the non-settling tortfeasor has to bear. A covenant not to sue reduces 
the total liability, not by the settling tortfeasor’s share, but by the con- 
sideration paid for the covenant.** A true discharge of the one 
tortfeasor’s share would reduce the total liability by one-half. Thus, 
in any case where the consideration is less than one-half the amount 
of the ultimate total recovery, it cannot be said that a tortfeasor who 
by covenant has rendered his liability unenforceable has discharged 
his equitable share of the common liability. And until he does, 
he cannot escape the inchoate liability to his fellow tortfeasor which 
he incurred at the time of the tort. 

Behind the two theories of “common liability’ and “inchoate 
right” lie two even more fundamental principles, likewise capable of 
producing two different answers to the present question. The first 
is this: the right to contribution arises as the result of the con- 
ferring of a benefit on one tortfeasor when the other discharges a 
common liability. If this is the basic principle, it would necessarily 
follow that contribution would not be allowed in the instant case, 
because at the time the one tortfeasor paid the entire damages, he 
conferred no benefit on the settling tortfeasor, since the latter could 
not in any event have been made to pay further damages. Un- 
doubtedly this principle can be supported by many citations and 
quotations. But there is a principle underlying contribution which 
goes even deeper. That is the principle that contribution is based on 
equity and fair dealing between the parties. The right to be repaid 
by your fellow tortfeasor when you have conferred a benefit on him 
is one manifestation of equity and fair dealing, but it is not the only 





pursuant to a payment on compromise, its cause of action to enforce its right 
of contribution against the owner of the truck immediately accrued and 
existed until barred by the statute of limitations”. 

* Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 
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one. You are equally entitled to be repaid by him when, through his 
fault in part, you have been subjected to a detriment. 


This has been held in a case involving contribution between co- 
sureties,** where the two principles came into conflict. In Camp v. 
Bostwick® the court said: 


From this relation the common law implies a promise to con- 
tribute in case of unequal payments by co-sureties. But equity 
resorts to no such fiction. It equalizes burdens and recognizes and 
enforces the reasonable expectations of co-sureties because it is 
just and right in good morals, and not because of any supposed 
promise between them. This equity, having once arisen between 
co-sureties, this reasonable expectation that each will bear his 
share of the burden is, as it were, a vested right in each, and re- 
mains for his protection until he is released from all his liability 
in excess of his ratable share of the burden. Neither the creditor, 
the principal, the statute of limitations, nor the death of a party, 
can take it away. 


Similarly, a recognition of equity and honest dealing as the basis 
of contribution is implicit in the statement in the De Brue case that 
the inchoate right continues until it is “no longer needed as a resource 
to which the joint tortfeasor may look for relief from an inequitable 
burden placed on him by reason of the refusal of another to per- 





* There is little to be gained by reference to the analogy of the effect of the 
separate release of one co-obligor under an instrument, for several reasons. 
There are no good Wisconsin cases in point. Foreign cases show some con- 
flict, at least enough to render them valueless for purposes of analogy. In 
some jurisdictions it is held that a discharge of one co-surety by the creditor will 
not affect the right of the others to contribution from the surety so dis- 
charged. Boardman v. Paige, 11 N.H. 431 (1840); Hill v. Morse, 61 Me. 541 
(1873); Clapp v. Rice, 15 Gray 557, 77 Am. Dec. 387 (Mass. 1860); Teague 
Ist State Bk. v. Hare, 190 S.W. 1113 (Tex. Civ. App. 1916). A contrary rule has 
been adopted in other jurisdictions. McLin v. Harvey, 8 Ga. App. 360, 69 S.E. 
123 (1910) ; Letcher v. Yantis, 3 Dana 160 (Ky. 1835) ; Tobias v. Rogers, 13 N.Y. 
59 (1855); Waggoner v. Walrath, 31 N.Y. 443 (1881). Also the value of 
the analogy is questionable because of the inherent difference between tort and 
contract obligations. In the tort cases the damages are typically unliquidated 
and the liability uncertain; in surety cases both the liability and the amount 
of the debt are comparatively definite. This difference has been held sufficient 
to justify a difference in the rule of res adjudicata in tort and contract con- 
tribution cases. Bakula v. Schwab, 167 Wis. 546, 168 N.W. 378 (1918). 
Thus when a tort case is settled there is a wide range of possible amounts 
which could be considered fair. What a surety owes, however, is subject to 
no such uncertainty; hence if he and the obligee agree to settle upon a 
lesser figure without the consent of the co-obligors, it is not surprising that 
most states allow co-obligors, in the event that their burden is thus increased, 
to maintain an action for contribution. 

*20 Ohio St. 337, 347, 5 Am. Rep. 669, 679 (1870). Accord: Frew v. 
Scoular, 101 Neb. 131, 162 N.W. 496 (1917). 
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form such other’s duty by paying his honest share of the common 
obligation” .#¢ 


(3) General Considerations of Policy, Fairness and Practicality 


The primary point of public policy to be noted is that favoring 
compromise and settlement.*’ It has already been mentioned that if 
a joint tortfeasor who had settled with the injured party remained 
subject to a contribution suit, few such settlements would ever be 
made. The amount of the consideration for the covenant would be 
credited on the amount of the verdict,** and the settling tortfeasor 
would be liable for half the total verdict minus the consideration paid 
for the covenant. However, it must be noted that the public policy 
encouraging settlements is of much less weight in these joint tort- 
feasor cases than in the ordinary case of complete release of a sole 
defendant. The reason is this: a settlement with one tortfeasor in a 
case involving joint tortfeasors does not take the case out of court 
and does not relieve the plaintiff of the expense and trouble of con- 
ducting a lawsuit. All it means to the plaintiff is one less defendant to 
join. Probably in most cases the expense and trouble of suing one 
tortfeasor would be very little less than that of suing two. The pub- 
lic policy, moreover, so far as the public itself is concerned, is based 
on the desirability of clearing the case from the docket altogether, not 
upon merely reducing the number of defendants. 


A rule denying recovery in contribution, to be fair to the non- 
settling tortfeasor, would have to reserve to him a right to have 
notice of the impending settlement, and a reasonable opportunity to 
join in it. Such notice and opportunity having been given, it can be 
argued that the contribution plaintiff has no cause to complain if he 
finally has to pay more than the settling tortfeasor. He had his 
chance to join in a settlement; he preferred to take his chance of 
getting off scot-free or at least for less than his share of the settle- 
ment; he lost, and now he wants the settling tortfeasor to help pay 
up the losses of his gamble. If a party prefers not to gamble he 
ought not to be forced to do so against his will. 

There are two answers to this. First, the gamble of litigation 
may result to the settling tortfeasor’s advantage, in that the verdict 
may prove to be less than double the settlement, and the settling 





*213 Wis. 280, 286, 251 N.W. 494, 496 (1933). (Italics supplied.) 

* Rayborn v. Galena Iron Works Co., 159 Wis. 164, 149 N.W. 701 (1914); 
Kessler v. Leinss, 170 Wis. 583, 176 N.W. 236 (1920); Colby Cheese Box Co. v. 
Laabs, 186 Wis. 358, 202 N.W. 795 (1925). 

*Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 
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tortfeasor may himself have an action for contribution on the theory 
that he had discharged more than half the common obligation.®® This 
immediately strikes one as a little unfair. One feels that if the non- 
settling tortfeasor is to be denied reimbursement when the verdict 
proves to be large, the settling tortfeasor should be denied reimburse- 
ment when it proves to be small. Or, to put it another way, one feels 
that since the contesting tortfeasor does not get the full profit of his 
gamble, he ought not to pay the full loss. 

The second answer is that in many cases the contesting tortfeasor’s 
refusal to settle may be prompted not by obstinacy, nor even by a 
denial of liability, but by an honest opinion that the settlement figure 
is too high, or that his share of it is too high in view of his part in 
the accident. A rule denying recovery would make extremely awk- 
ward the position of a joint tortfeasor when the other tortfeasor is 
inclined to be improvident or perhaps even collusive in the settle- 
ment. As mentioned before, if he contests the case, he does not get 
the full benefit of his judgment but must share it with the other 
tortfeasors; but if a large verdict is returned against him, he must 
bear the excess alone. In the second part of this article there is a 
detailed examination of the difficulty of contriving, even by statute, 
a contribution provision on this point which works fairly. The diffi- 
culty comes to this: that as long as you have a rule requiring joint 
tortfeasors to share equally, regardless of their comparative negligence 
and comparative probability of being held liable by a jury, you can 
never either at common law or by statute work out a system of con- 
tribution which will be even substantially fair as between all the 
parties, and at the same time be workable. 

Finally there are several considerations of practicality which 
might have some bearing on the result. The practical disadvantages of 
denying contribution would lie in the difficulty of preventing collusion 
and the necessity of determining whether settlements are bona fide. 
In these cases the injured party and one of the joint tortfeasors are 
often on friendly terms. The injured party might be tempted to 
release the friendly tortfeasor for a small sum, leaving the other to 
bear the entire remainder of the damages. Of course, we must assume 
that the settling tortfeasor would be relieved of contribution liability 
only if the settlement was bona fide and reasonable. This question 
would ultimately be for the jury on the contribution trial. But it is 
one of the most troublesome of all: fact questions and would prob- 
ably be raised quite frequently in contribution cases. 





* Ibid. 
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Another related difficulty is this: what constitutes a fair oppor- 
tunity to join in a reasonable settlement? In determining whether the 
contesting tortfeasor was given a fair opportunity, there ought to be 
some consideration of whether the terms of the settlement were 
fair as between the tortfeasors in view of the relative probability of 
their being held liable by a jury. It should not be taken for granted 
that in a fair settlement each joint tortfeasor should be expected to 
pay exactly one-half simply because under our present rule that is 
what he would have to pay in case of a joint verdict. Take the not 
uncommon case in which driver A has been so clearly negligent that 
he has not a ten percent chance of winning before a jury. On the 
other hand, driver B has been only slightly negligent, and there is a 
ninety percent chance that a jury might acquit him of all negligence. 
The injured party is willing to settle for $10,000. 4 is naturally 
willing to pay his $5000. B naturally hesitates to pay $5000. As- 
suming that $10,000 reasonably represents plaintiff’s damages, can 
you say that B has had a reasonable opportunity to join in a settle- 
ment? Must a man with a ninety percent chance of success settle 
for the same as one with a ten percent chance? Under such a rule 
the most patently negligent party would usually profit. He would 
always insist on a settlement because he could seldom lose by it. 
The other tortfeasor would be left the uninviting choice between 
paying a share of a settlement far out of proportion to his probable 
liability, and defending an action which might saddle him with an 
enormous verdict with no chance to obtain contribution. One check 
upon this would be that the injured party would not be inclined to 
release the obviously liable party for only one-half the amount of 
the damages, and hazard the recovery of the other half on the event 
of an action against one against whom he has only a ten percent 
chance of success. 


A final practical difficulty of a rule denying contribution would 
be that of insuring the non-settling tortfeasor a fair trial. In the 
Van Gilder case it was recognized that the absence of one defendant 
might lead the jury to draw unwarranted conclusions. The same 
case holds that a settling tortfeasor can, if he wishes, remain in the 
trial; but the opposite is not true, that is, there is no present means 
of compelling the joinder of one who has been released. 

To summarize the discussion up to this point: the New York 
cases directly in point, the Wisconsin dicta, the growth of the inchoate 
right theory, and the considerations of fairness and workability in 
practice, combine to suggest the conclusion that contribution would 
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be allowed. But the question is a very close one. It is an amusing 
commentary on the closeness of the question, that the writer, in the 
first draft of this portion of the article, came to the opposite con- 
ciusion. In any case, what the practicing lawyer wants to know is 
whether he can be assured that an individual settlement will enable 
him to wipe the case from his books. The answer to his problem 
can be given with confidence: there is enough doubt on the matter to 
make it hardly worth while to purchase a covenant not to sue in the 
ordinary case. 


B. Is a DEFENSE AGAINST THE INJURED Party BASED ON A 
STATUTE OF LIMITATIONS OR NoTIcE STATUTE A DEFENSE 
AGAINST A SUIT FOR CONTRIBUTION ? 


This question has never been decided in any jurisdiction. The 
typical fact situation is this: A and B are joint tortfeasors. The 
injured guest G brings an action against A but omits to bring an 
action against B within the limitations period. After the limitations 
period has expired as to B, G recovers judgment against A and A 
pays the judgment. Can A recover contribution from B as against 
B’s contention that there was no common liability at the time A paid 
the judgment? A similar question is presented when B asserts, in- 
stead of the general limitations statute, the failure of G to serve upon 
him a notice of injury within the statutory period. 


Practically the entire discussion relating to the effect of a covenant 
not to sue, with the exception of the portions dealing with policy and 
practicality, can be applied to the present question. The limitations 
defense presents the same feature as the covenant defense, in that, 
although there was a common liability at the time of the accident, 
that common liability was later destroyed. There is therefore the 
same distinction from the cases of assumption of risk, personal re- 
lationship and employment relationship, where there was never at 
any time a common liability. 

But it may be argued that a different result should be reached in 
the limitations case, because whereas a covenant merely renders plain- 
tiff’s right unenforceable, the limitations statute has often been said by 
the Wisconsin court to extinguish the debt as well as the remedy.*” 





“Sprecker v. Wakely, 11 Wis. 432 (1840); Knox v. Cleveland, 13 Wis. 245 
(1860) ; Brown v. Parker, 28 Wis. 21 (1871) ; Kahn v. Lesser, 97 Wis. 217, 72 N.W. 
739 (1897); Will of Hoya, 173 Wis. 196, 180 N.W. 940 (1921); Bekkedal v. 
Viroqua, 183 Wis. 176, 196 N.W. 879 (1924); Will of Weidig, 207 Wis. 107, 240 
N.W. 832 (1932); Estate of Kuplen, 209 Wis. 178, 244 N.W. 623 (1932); 
Long v. Mates, 219 Wis. 414, 263 N.W. 371 (1935); Estate of Weiss, 224 Wis. 
192, 271 N.W. 918 (1937). Whether the same would be said about the effect 
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From this it could be argued that, since the right to contribution is 
“incidental” to the injured party’s right of recovery, the extinguish- 
ment of the latter defeats the former. 

To this there are several answers. First, the right to contribution 
is incidental only “‘in a sense’”.* In what sense? This is answered 
in De Brue v. Frank, where the court says that although the right is 
subordinate, it continues until equity is done between the parties. 
Thus its inception is dependent on the existence of a right in the 
injured party, but the technical extinguishment of the injured party’s 
right does not necessarily extinguish the right to contribution. This 
conclusion is reenforced by a statement in the Western Casualty 
case indicating that the contribution claim has its own statute of limi- 
tations, and that the contribution claim endures “ever afterward” 
until outlawed by that statute.*? 


It [the right of contribution] springs up at the time and then 
and forever afterwards, until the claim is outlawed, they or either 
of them are under a liability to pay for injuries their negligent 
acts have caused. 


The second answer is that the Wisconsin court has recently 
abandoned the maxim that the statute extinguishes the debt. In 
Ranking Commission v. Buchanan* the court plainly says: “A debt 
is not destroyed by the running of the statute”, and holds that pay- 
ment of an outlawed debt is good enough consideration to take a 
conveyance out of the operation of the Fraudulent Conveyance Act. 

But even assuming for the sake of argument the validity of the 
maxim, it is still subject to the usual fallacy of a maxim: it de- 
scribes the result of cases dealing with particular facts and questions, 
but it ought not to be considered as having inherent general validity 
of its own so as to govern all possibile situations which could be 
brought within its general terms. The best analysis of what is 
actually meant by this maxim occurs in the opinion of Marshall, J., 
in Eingartner v. Illinois Steel Co. :** 





of the two year notice of injury statute, Wis. Stat. (1939) §330.19(5) is not 
clear, since the point has never arisen. The statement has been applied to the 
effect of failure to make claim against an estate within the statutory period, 
Estate of Kuplen, supra. 

“Western Casualty & Surety Co. v. Milwaukee G. C. Co., 213 Wis. 302, 
251 N.W. 491 (1933); Fox v. Western N. Y. Motor Lines, 232 App. Div. 
308, 249 N.Y. Supp. 623 (4th Dep’t 1931). 

“213 Wis. 302, 305, 251 N.W. 491, 492 (1933). 

“227 Wis. 544, 279 N.W. 71 (1938). 

“103 Wis. 373, 376, 79 N.W. 433, 434 (1899). 
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What is meant by the term “extinguish the right” as used in 
the adjudications and by the text writers, in discussing the sub- 
ject under consideration, is not actual satisfaction of the right 
by the operation of the statute of limitations. The idea is that 
a right to insist upon the statutory bar is a vested property right 
protected by the constitution, the effect of which is to forever 
prevent the judicial enforcement of the demand affected by it, 
against the will of the owner of the prescriptive right. Depriva- 
tion of the remedy under such circumstances, that there can be 
no adverse restoration of it, is a destruction or extinguishment 
of the right to which the remedy relates. The law deals only with 
enforceable rights, and if such a right be changed to a mere moral 
obligation, in a legal sense it no longer exists at all. 


Thus the one tortfeasor has not really satisfied his part of the obli- 
gation by waiting out the limitations period,*® although his position 
as against the plaintiff is as strong as if he had. Our concern is the 
strength of his equitable position as against the other tortfeasor. On 
that question the important point is whether he has actually satisfied 
the claim. Marshall says that he has not. The persistence of a moral 
obligation is in itself an indication that equity has not been done be- 
tween the tortfeasors. 

Again, as in the case of the covenant, very little help is to be 
gained from the analogy of co-obligors, for while the majority of 
the cases permit contribution in these circumstances, there are almost 
as many cases that deny it.*¢ 

Finally, a word should be added about general considerations of 
fairness. One difference here is that the contribution defendant who 
relies on a covenant has at least paid something for his defense, even 
if it proves to have been less than his share; but the one who relies 
on the statute of limitations has paid nothing at all. On the other 





“This portion of the quotation is quoted with approval in Banking Comm. 
v. Buchanan, 227 Wis. 544, 279 N.W. 71 (1938). 

“ E.g., Wood v. Leland, 42 Mass. 387 (1840); Goldthwait v. Day, 149 Mass. 
185, 21 N.E. 359 (1889); Frew v. Scoular, 101 Neb. 131, 162 N.W. 496 (1917); 
Crosby v. Wyatt, 10 N.H. 318 (1839); Boardman v. Paige, 11 N.H. 431 (1840); 
Young v. Burnett, 81 N.H. 163, 127 Atl. 435 (1923); Hard v. Mingle, 206 N.Y. 
179, 99 N.E. 542 (1912); Camp v. Bostwick, 20 Ohio St. 337, 5 Am. Rep. 
669 (1870). May v. Vann, 15 Fla. 553 (1876); Martin v. Frantz, 127 Pa. 389, 18 
Atl. 20 (1889); Aldrich v. Aldrich, 56 Vt. 324, 48 Am. Rep. 791 (1883); 
Walmershausen v. Gullick, 2 L.R. (1893) Ch. Div. (England) 514. The minority 
rule, that a co-obligor cannot compel contribution in such a case, is supported 
by the following cases: Stone v. Hammell, 83 Cal. 547, 23 Pac. 703 (1890); 
McLin v. Harvey, 8 Fla. App. 360, 69 S.E. 123 (1910); Cochran v. Walkers’ 
Exrs., 82 Ky. 220 56 Am. Rep. 891 (1889); Shelton v. Farmer, 72 Ky. 314 
(1872); Ledoux v. Durrive, 10 La. Ann. 7 (1855); Stockmeyer v. Oertling, 
35 La. Ann. 467 (1883). Lovell v. Nelson, 11 Allen (Mass.) 101, 87 Am. Dec. 
706 (1865); Spelman v. Talbot, 123 Mass. 489 (1878); Screven v. Joyner, 
1 Hill Eq. (S.C.) 252, 26 Am. Dec. 199 (1833). 
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hand, it may be argued that it would be hard on the contribution 
defendant if, after having no notice of injury, and no indication that 
he might have to defend a suit based on that injury, he might sud- 
denly, years later, find himself forced to defend a contribution suit 
in which the evidence has grown stale and the preparation of defense 
grown difficult. Usually, of course, the relevant facts in the contribu- 
tion suit would be the same as those in the original injured plaintiff's 
action. This possibility of hardship on the contribution defendant 
cannot be denied, but is nothing compared to the hardship of pay- 
ing double your share of damages. Since, therefore, the choice is 
between the two tortfeasors, the paying tortfeasor should not be 
made to bear this double burden, unless it was his fault that the de- 
fense accrued to the contribution defendant. As for the defense 
based on a notice of injury statute, that clearly did not accrue be- 
cause of his fault. He had no way of knowing whether or not the 
notice had been given, and even if he had known of the injured plain- 
tiff’s omission to give it, he could have done nothing about it. As 
to the general limitations statute the paying tortfeasor’s position is 
weaker, for in most cases he could have joined the contribution 
defendant at the time of the original action. But suppose that the 
paying tortfeasor had been outside of the country for several years, 
so that it was possible for the injured plaintiff’s suit against him to 
be brought eight years after the accident. In such a case the paying 
tortfeasor would find himself deprived of his action in contribution 
although he never had an opportunity to join the other tortfeasor. 
As a matter of fact, the cases which are apt to arise in practice will 
be those involving the notice of injury statute. It is improbable 
that a case will arise in which both the injured plaintiff and the con- 
tribution plaintiff are so careless as to allow the statute of limita- 
tions to run. 

The conclusion, therefore, as to the limitations defense ought to 
be the same as that based on the covenant not to sue: a slight edge 
in favor of the probability that contribution would be allowed. 


II. PROPOSED STATUTORY TREATMENT 


It may be that the most satisfactory disposition of this problem 
would be by legislative action. For one thing, the need for a guid- 
ing rule on the two questions as yet unsettled is too pressing to wait 
until chance brings the point up for decision by the supreme court. 
Moreover, a comprehensive statute could clear up not only those two 
questions, but the entire problem of the tortfeasor with an individual 








484 WISCONSIN LAW REVIEW [Vol. 1940 


defense, and. undoubtedly work a great improvement upon the law 
as it now stands. A number of people are at work on general con- 
tribution statutes containing some treatment of this problem.*? 

The question on which the need for a statute is most pressing 
is that raised by the covenant not to sue. This question is also the 
most difficult on which to draw a satisfactory statutory provision. 
The reason is that the other defenses accrue to the tortfeasor through 
no deliberate act of his own, while the covenant is the result of a 
voluntary settlement. Therefore, in the other four situations you have 
only to consider what is most fair to the parties after the defense has 
accrued. But as to the covenant, you have to keep in mind the effect 
which your provision will have on the bargaining process that goes 
or in the conference room before the covenant is ever given. A 
good statute,-then, must satisfy two tests: it must facilitate rather 
than hinder settlements, joint settlements in particular, and at the 
same time produce a result fair to all the parties. 

All but two of the proposed statutory provisions on this point 
have had one difficulty in common: they have attempted the im- 
possible task of superimposing a workable statute upon the present 
rule requiring joint tortfeasors to share the damages equally, no mat- 
ter how unequal may have been their actual shares in producing the 
tort. It is herein submitted that a fair and workable provision is im- 
possible except in connection with a statute recognizing comparative 
negligence between joint tortfeasors. 

The two instances in which the comparative feature has been in- 
cluded are: an optional provision accompanying the draft of the 





“Law Revision Commission of New York, Report, Recommendations and 
Studies (1939) 29 et seg., containing a recent draft of a proposed act. For 
legislative history see id. at 17. The Report of the Commission on the Ad- 
ministration of Justice in New York State, (Leg. Doc. (1934) No. 50) at 267, 
$§245 and 247. Gregory, Contribution among Tortfeasors; A Uniform Practice, 
1938 Wis. L. Rev. 365 contains a draft prepared under the auspices of the Ameri- 
can Law Institute and the Commissioners on Uniform State Laws. Prof. 
Gregory is drafting the statute as reporter, and his advisers are Dean Smith 
of Columbia, Dean Harno of Illinois, and Professors Seavey and Thurston of 
Harvard. Burke, Legislation, 1938 Wis. L. Rev. 580, 586, contains a statute 
specially designed for Wisconsin. Gregory, Legislative Loss Distribution in 
Negligence Actions (1936), offers the most complete statute on loss distribu- 
tion and the most thorough discussion of that general problem. Tuft, Legis. 
(1936) 24 Cal. L. Rev. 546 and 702 proposes a model statute. See also for 
further suggestions on statutes: Bohlen, Contribution and Indemnity between 
Tortfeasors (1936) 21 Corn. L.Q. 552; Bohlen, Book Review (1936) 45 Yale 
L. J. 1528; Gregory, Procedural Aspects of Securing Tort Contribution in the 
Injured Plaintiff's Action (1933) 47 Harv. L. Rev. 209, 243. 
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proposed Uniform statute, and the statute proposed by Mr. Burke.** 
As to the former, the reporter and all the advisers are strongly in 
favor of the inclusion of this optional clause, but have left it optional 
because they are aware of the widespread distrust of such apportion- 
ment devices, and do not want the whole statute turned down be- 
cause of a single feature. The purpose of this portion of the pres- 
ent article is to add this one argument in favor of the comparative 
feature: no workable statutory provision relating to the effect of 
a settlement with one tortfeasor can be drawn in its absence. Per- 
haps this is not in itself reason enough for rejecting a statute without 
the comparative feature. Certainly it is a point which must not be 
overlooked, in view of the important part played by settlements in 
this class of litigation. It is not intended to argue herein the merits 
of comparative negligence beyond this particular merit of making 
possible a workable clause relating to individual releases. Professor 
Gregory has not only presented the complete case for comparison of 
negligence between tortfeasors with unanswerable force, but also 
prepared a statute containing both the substantive law and the 
mechanics for achieving a sensible all-round distribution of loss.* 
As far as Wisconsin is concerned, Gregory points out that its con- 
tribution practice is already so well developed that it could achieve 
a pretty satisfactory system of loss distribution by the simple ex- 
pedient of extending its comparative negligence statute™ so that it 
is applicable no matter how great the plaintiff’s percentage of negli- 
gence is, instead of abruptly denying all recovery when it reaches 
fifty percent ;5' and then by extending the comparative negligence 
statute to joint tortfeasors.°? 





“The optional provision in the former, supra note 44, follows: 

“When it appears to the court that there is such a disproportion of fault 
between the tortfeasors as to render inequitable an equal distribution of 
the common liability, the relative degrees of fault of the joint tortfeasors 
shall be considered in determining their pro rata shares. Where two or more 
tortfeasors are sued as codefendants in one action, the provisions of 
this subsection are applicable only if the issue is litigated between them 
by cross-complaint in that action”. 

“ Legislative Loss Distribution (1936), supra, note 44. 

Wis. Stat. (1939) §331.045. 

* There has recently been observed a marked tendency of the Wisconsin su- 
preme court to find plaintiff’s negligence to have been equal to that of de- 
fendent as a matter of law and accordingly to deny all recovery. See Comment, 
1939 Wis. L. Rev. 530-540 and Heywood, Work of the Wisconsin Supreme Court, 
1940 Wis. L. Rev. 103-104. 

™=The Act does not now extend to joint tortfeasors. Wedel v. Klein, 229 
Wis. 419, 282 N.W. 606 (1938), commented on in 1939 Wis. L. Rev. 427. The 
author of the Comment believes that the court could have reached a different 
result. Campbell, when he wrote Wisconsin’s Comparative Negligence Law 
(1931) 7 Wis. L. Rev. 222, 246, believed it was “possible, although not probable” 
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Comparison of negligence between tortfeasors would not be an 
untried innovation, for it has been working for many years in 
Ontario™ under a practice approximating that of Wisconsin, and in 
three other Canadian provinces under less perfect practices.°* The 
English statute also provides for apportionment of the common bur- 
den between tortfeasors according to degree of fault.°> To take care 
of cases where comparison would be difficult, the Ontario act pro- 
vides that in such case the parties shall be deemed to be equally 
negligent.5® Some may feel that this is too drastic an innovation for 
the time being and that it would have little chance of adoption by any 
legislature. However, it is believed that the following discussion will 
show that it would be better to have no statutory provision at all than 
one lacking this feature. 


A. SuGGEestep STATUTORY TREATMENT OF THE PROBLEM RalISsED 
BY THE CovENANT Not To SUE 


The statutory solution which comparison of tortfeasors’ negli- 
gence would make possible is as follows: when one of the two joint 
tortfeasors has compromised with the plaintiff, that tortfeasor’s liabil- 
ity is thereupon conclusively settled, and subsequent events can neither 
increase nor decrease it. In a special verdict the jury will be asked 
to apportion the responsibility for the accident between the two 
tortfeasors. The contesting tortfeasor simply pays his percentage of 
the total verdict. The settling tortfeasor can be compelled to pay 
nothing more, if his share under the verdict is larger than the settle- 
ment figure, and he is entitled to no action in contribution, if his 
share under the verdict is less. If, for example, the amount of the 
settlement is $1000 and the amount of the verdict $10,000, and if 
the settling tortfeasor is found 30% negligent and the contesting 





that the courts would apply comparison to contribution cases without further 
legislative action. The same case holds that the comparative negligence statute does 
not change the rule that a tortfeasor guilty of gross negligence cannot obtain 
contribution from one guilty of simple negligence. This is another rather artificial 
rule which comparison of negligence between tortfeasors would render unneces- 
sary. 

* Ont. Stats. 20 Geo. V, c. 27 (1930), amended in 21 Geo. V, c. 26 (1931). 

™ British Col. Stats. (1925) c. 8; New Bruns. Rev. Stats. (1927) c. 143, 1758; 
Nova Scotia Stats. (1926) c. 3. 

"25 & 26 Geo. V. §§6, 7, and 8 (1935); discussed in Legis. (1935) 49 Harv. 
L. Rev. 312. Note that in this Act the apportionment of fault is apparently to 
be made by the judge, not the jury, for it provides: “The amount of the con- 
tribution recoverable from any person shall be such as may be found by the Court 
to be just and equitable having regard to the extent of that person’s responsibility 
for damage. .. .” §6(2). 
Supra, note 50, §5. 
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tortfeasor 70%, the plaintiff will receive $7000 from the contesting 
tortfeasor, and, in addition, will of course have his $1000 received 
under the settlement—a total of $8000. Suppose, however, that the 
amount of the settlement was $8000 and the amount of the verdict 
$10,000, and suppose that the settling tortfeasor was found 30% 
negligent and the contesting tortfeasor 70%. The plaintiff would 
then receive the amount of his settlement, $8000, plus $7000 from 
the contesting tortfeasor. In each case the rights of all the parties 
are conclusively determined in one action. In each case each defen- 
dant pays what he should pay under the system of deciding the ques- 
tion chosen by himself. The contesting tortfeasor pays what the 
jury finds he should pay. The settling tortfeasor pays what he and 
the plaintiff agreed he should pay. And the plaintiff benefits or loses 
according to his own choice of the method of disposing of the case. 
Note that in the second example above, the amount of the settle- 
ment is not deducted from the amount of the verdict, when the settle- 
ment plus the contesting tortfeasor’s share runs higher than the 
verdict. There is considerable difference of opinion on this point, but 
for practical reasons later set forth it seems more sound to compel 
the contesting tortfeasor to pay exactly what the jury found he should 
pay. Why should he benefit by the settling tortfeasor’s liberal settle- 
ment in which he took no part, and which involved him in no risk? 
True, the plaintiff in the end receives more than the jury found he 
should, but that is the nature of settlements. If anyone should profit, 
it is the plaintiff, who obtained the favorable settlement, and who 
took the risk of its proving unfavorable. 





This statute would avoid many of the flaws inherent in the two 
possible common-law holdings and in other proposed statutes. As to 
a common-law holding denying contribution, one of the gravest diffi- 
culties lies in the necessity of determining what constitutes a bona 
fide and reasonable settlement. Under the suggested statute this ques- 
tion would never arise, for there would be no contribution suits be- 
tween tortfeasors of whom one had settled. Similarly, incentive to 
collusion would be minimized. The commonest inducement is close 
relationship or friendship between the plaintiff and the settling tort- 
feasor. But will the plaintiff release the friendly tortfeasor for a 
trivial sum, when at the trial the settling tortfeasor’s negligence may 
Le found to be fifty percent, or even ninety or one hundred percent? 
Under the suggested statute any attempted collusion would be at the 
plaintiff's own expense, because the chances are that he would lose 
on the trial approximately the amount by which the collusive settle- 
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ment was less than a reasonable settlement. Of course the statute 
would not eliminate the possibility that the plaintiff and the settling 
tortfeasor would work together at the trial, but it will take more 
than a statute to prevent that sort of thing. 

Above all, unfair advantages in settlement negotiations are elim- 
inated. No party is under any unusual pressure, and none holds a club 
of unusual advantage. If plaintiff makes a good settlement he gets 
all the benefit of it; if a bad one, he takes all the loss. The contesting 
tortfeasor is not forced to make a higher offer than the case calls for, 
by fear of having to pay the entire excess of a large verdict over the 
other tortfeasor’s settlement. In short, the bargaining set-up is as 
close to the usual set-up between a single plaintiff and a single defen- 
dant as can be devised for joint tortfeasors. 

As for the other possible common-law holding, permitting con- 
tribution, its principal weakness is that it renders settlements worth- 
less and will probably eliminate settlements in this class of case al- 
together. 


Similarly, the weakness of the proposed provisions in statutes not 
embracing the comparative principle lies chiefly in their practical un- 
workability in actual settlement conferences. 

One of the suggestions is that, assuming there are two tortfeasors, 
the contesting tortfeasor in every case pay, and the injured plaintiff 
receive, only one-half of the total damages found by the jury. 
Presumably, if the settlement was less than half of the amount of the 
verdict, the loss would fall on the plaintiff. But would a settlement 
ever be effected by this sort of statute? Remember that the plaintiff, 
if he sues both tortfeasors, is pretty sure of a full verdict. Assuming 
that one or the other tortfeasor is responsible for the accident, the 
plaintiff has only to sue both to be assured of a full verdict. If he 
releases one, however, he takes the chance that the one he released 
will prove to be the one the jury thinks was negligent. Thus he takes 
some risk of losing all further recovery. But he stands to gain on the 
further suit only half of the verdict. And so he is not going to re- 
lease one tortfeasor even for a payment representing one-half of his 
damages. He would in most cases be foolish to do so. He will want 
a great deal more than that to compensate him for the chance he is 
taking of losing all further recovery. But the settling tortfeasor 
will not give him any greater sum—and why should he? The only 
time the settling tortfeasor would do so would be when he was pretty 


* Bohlen, op. cit. supra note 44, at 567. Comm. on Adm. of Justice in N. Y., 
op. cit. supra note 44. 
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sure he might be held solely liable. And if that were the case the 
plaintiff in turn would not settle. 

The reason for this impasse is simply the impossibility of real- 
istic bargaining based upon the completely unrealistic basis of an in- 
flexible fifty-fifty liability between tortfeasors. The moment the negli- 
gence becomes unequal, the chances of one tortfeasor’s being held 
for the entire loss are increased. Suppose tortfeasor A’s negligence 
consisted in speeding, in having defective headlights, and in one-arm 
driving. Suppose tortfeasor B’s possibile negligence consisted only 
in being parked on a highway, perhaps not far enough off the traveled 
portion. Is the plaintiff going to be able to compromise with A? No, 
because the plaintiff, being sure he can prove A’s negligence will not 
release him for anything less than the full damages; and 4 will not 
pay the full damages because he has a chance of proving that B was 
negligent, if only in a small degree, and thus of making B pay half 
the damages. Is plaintiff going to be able to compromise with B? 
No, because B feels he has a strong chance to go free altogether, and 
because plaintiff will not release B for less than half the damages. 
The reason he will not release B for less than half the damages is 
that plaintiff, on the trial, can get only one-half of his damages 
from A. 

But now apply the statute herein proposed to the same facts: 
will plaintiff be able to compromise with A? Yes, because both 
plaintiff and A realize that if the case goes to trial A is almost cer- 
tainly going to be held negligent, and probably have ninety percent 
of the damages to pay. Plaintiff will be willing to negotiate on this 
basis, because plaintiff is risking, not fifty percent, but only ten per- 
cent on the question of B’s possible liability or non-liability on the 
trial. A in turn will be willing to negotiate, for he no longer has 
the chance of imposing a disproportionate fifty percent of liability 
on the comparatively innocent B. A knows that if he contests, his 
burden probably will not be reduced much by B’s comparative lia- 
bility. Will plaintiff compromise with B? Yes, because plaintiff now 
need not fear that his surest victim, A, will pay only half of the ver- 
dict. Therefore, plaintiff and B can get together on the realistic 
assumption that B’s probable negligence is about ten percent. 

Some proposals®* add to this first-mentioned tentative statute 
the feature of reducing plaintiff’s recovery against the contesting 
tortfeasor by the amount of the consideration paid the settling tort- 





=Tuft, op. cit. supra note 44, at 714, alternative §b; Comm. on Adm. of 
Justice in N. Y., supra. 
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feasor for the release, if that consideration is greater than the settling 
tortfeasor’s contributive share. Thus plaintiff can never get more 
than the jury’s verdict allows him. In the example given above 
where the amount of the settlement was $8000 and the amount of the 
verdict $10,000, the plaintiff’s recovery against the contesting tort- 
feasor would be reduced by $8000, leaving him exactly the amount of 
the jury’s verdict. Now, as shown above, it is almost impossible to 
expect settlements to be made under the first-mentioned statute. This 
added feature will make the possibility even more remote. How 
can a plaintiff ever be expected to make a settlement in these circum- 
stances? If he makes a good settlement he gets no benefit from it 
at all. In the example given, plaintiff has arranged an extremely fav- 
orable settlement, but under this proposal he still gets only the amount 
of the verdict. If the plaintiff, on the other hand, makes a bad settle- 
ment, he takes all the loss. Suppose in the same case plaintiff had 
released the settling tortfeasor for $2000. Plaintiff would get only 
$7000 altogether. What does plaintiff gain by the settlement to offset 
this chance of loss? Certainty of recovery? Probably not, because 
plaintiff is almost certain, if he sues both tortfeasors, to have his 
full damages covered in the verdict. Suing only the remaining tort- 
feasor, he may lose all further recovery. Does he gain freedom from 
litigation? No, because he still has a full-sized lawsuit to conduct, 
and the advantage to him of having one less defendant is negligible. 

The above criticisms also apply in full to the proposed Uniform 
Statute if the optional comparative clause is omitted, as well as to the 
statute proposed by the New York Law Revision Commission, which 
was substantially followed in the Uniform Act. These statutes do not 
actually say that, where there are two tortfeasors, the plaintiff’s re- 
covery shall be diminished by one-half; but they do provide that it 
shall be diminished by the amount which the release provides.*® 
This is followed by a provision that the settling tortfeasor, to be free 
of contribution liability himself, must provide for a reduction of 
plaintiff’s recovery to the extent of his pro rata share. Apart from 





“A release by the injured person of one of several joint tortfeasors, whether 
before or after judgment, (a) shall not discharge the others unless the release 
so provides; 

(b) shall reduce the claim against the others in the amount by which the 
release by its terms provides or in the amount of the consideration paid for the 
release, whichever amount is the greater.” 13 Wis. L. Rev. at 400, §8. 

““A release of one of several joint tortfeasors by the injured person shall 
not relieve such tortfeasor from liability to make contribution to another tortfeasor 
unless the release 

(a) is given before the right of such other tortfeasor to enforce contri- 
bution has accrued, and 
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the comparative feature, where there are two tortfeasors, that would 
be one-half. Thus the effect is the same as in Professor Bohlen’s 
suggestion that the plaintiff recover only one-half, for no tortfeasor 
will settle on a basis which leaves him still open to a contribution 
suit. These acts also contain the provision for decreasing the in- 
jured plaintiff's recovery by the amount of the consideration paid 
for the release, if that is greater—a feature which, as shown above, 
cnly makes matters worse. 

But what is most important is the question: how will the Uni- 
form Act work with its optional comparative clause included? Much 
better; but one important change must be made if settlements are 
to be encouraged. The provision that the plaintiff’s recovery shall 
be diminished by the amount of the consideration obtained for the 
individual release when that is greater than the pro rata share of 
the released tortfeasor should be eliminated. The effect of this pro- 
vision is to deprive the injured plaintiff of all benefit of a good 
settlement, and thus to remove the inducement to settle. Plaintiff 
still, under the comparative feature, loses if he makes a bad settle- 
ment, that is, if he underestimates the comparative negligence of the 
settling tortfeasor. If he is not entitled to a corresponding gain 
when he makes a good settlement, he simply will not settle. Professor 
Gregory says that the desire to encourage settlements prompted these 
provisions ; but apparently, in the desire to make settlements attrac- 
tive to the tortfeasor, it was forgotten that the settlement must also be 
attractive to the plaintiff. In all the discussions of this type of sec- 
tion, there seems to be no reason suggested for the reduction of 
plaintiff's recovery by the amount of the consideration, except per- 
haps a feeling that the plaintiff should never get more than the jury 
finds his damages to be. 

A further suggestion might be this: instead of the round-about 
system requiring express stipulation in the release for a reduction of 
the plaintiff’s claim, let that be done simply by force of the statute 
itself, so that in every case of an individual release, whether the re- 
lease says so or not, the injured plaintiff’s claim is so reduced. It 
may be assumed that a tortfeasor would never stipulate for a reduc- 
tion less than that anyway, for if he did he would lose his immunity 
from contribution. The principal reason for doing it by statute alone 





(b) expressly provides for a reduction, to the extent of the pro rata share 
of the released tortfeasor, of the injured person’s damages recoverable 
against all other persons liable for the same injury”. Id. §9. 

See also: Law Revision Comm., Report, Recommendations and Studies (1939) 
29, article 8-A §241, 2, and §242, 3, of the proposed act. 
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is exactly the same as the reason behind the provisions that a release 
discharges only the settling tortfeasor unless it otherwise provides ;* 
namely, to prevent a party’s suffering loss because of an improperly 
drafted release. An unskilfully drawn release under the Uniform 
Act would leave the settling tortfeasor still subject to contribution. 
The reason given by the Law Revision Commission for adopting 
the round-about method is that the provision in the release itself 
warns the injured plaintiff that his recovery is to be reduced, and 
protects him from the consequences of his ignorance of the effect 
cf his settlement. So there seems to be an argument either way, each 
designed to protect the ignorant: the commission has protected the 
ignorant plaintiff at the expense of the ignorant tortfeasor. With 
the arguments thus balanced, perhaps the simpler statute should be 
preferred. Also, the Commission’s provision protects the ignorant 
plaintiff from something which his common sense ought to tell him 
anyway, but leaves the ignorant tortfeasor to suffer by mere failure 
tu observe a technical requirement of a statute. 

There are other possibilities for a statute, depending on which of 
the three parties you want to get the worst of it. In the statutes so 
far considered, the injured plaintiff is consistently penalized. 

At one point Tuft suggests, in addition, that if no special terms 
occur in the release, plaintiff’s recovery against the contesting tort- 
feasor should be reduced by the consideration paid for the release, 
and the contesting tortfeasor should then obtain contribution from 
the settling tortfeasor. This, as the writer himself says, merely leaves 
everyone where he would have been had no release been given. 
Burke’s provision avowedly follows this plan, except of course that 
it is set in a statute allowing comparison of tortfeasors’ negligence. 
It provides that “the injured party’s claim shall be reduced to the 
extent that the parties clearly indicate, or by the amount of the con- 
sideration, whichever is the greater”.®* Assuming that the parties 
indicate that the reduction should be the settling tortfeasor’s per- 
centage share,® the result up to this point is identical to that under 
the Law Revision Commission’s statute and the proposed Uniform 
Act, and the same criticism applies. But here there is an additional 
criticism, for Burke’s proposed statute further provides that the 








© Supra, note 56, subs. (a). 
“ Op. cit. supra note 44. 


“It is difficult to imagine any other amount which the parties would be in- 
clined to indicate. No plaintiff would stipulate for the reduction of his recovery 
by some specified percentage. If they set the figure too high, he loses; and if 
they set it too low, he does not gain, for his recovery is in any event reduced by 
the amount of the consideration. 
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settling tortfeasor is still liable in contribution, although he is en- 
titled to credit for the amount thus deducted from the plaintiff's 
recovery. It has already been shown that the plaintiff’s incentive to 
settle is destroyed; this second feature will also destroy the settling 
tortfeasor’s incentive, for his settlement can gain him nothing. A 
provision more completely discouraging to settlement could hardly be 
imagined. 

Another possibility is to provide that the injured plaintiff shall 
have full recovery, and that the contesting tortfeasor shall have no 
right of contribution against the settling tortfeasor, even if the verdict 
is more than double the settlement. It will be noted that these last 
two possibilities would be merely the crystallization of the two possi- 
ble case law holdings discussed in the first half of this article, and 
therefore subject to the criticisms there set forth under the heading 
of considerations of fairness and practicality. 

The curious thing is that the one person whom you would least 
expect to be penalized is the one most frequently penalized in the 
statutes that have been proposed. This person is the injured plain- 
tiff, who has in his favor both the fact that he is an innocent in- 
jured party, and the fact that he is one of the parties to a settle- 
ment favored by public policy. To anyone unconservative enough to 
accept a proposal that destroys plaintiff’s traditional right to recover 
all his damages from either tortfeasor, an innovation like comparison 
of negligence between tortfeasors should seem quite mild. 

The principal advantage of the comparative negligence feature 
is that it will facilitate and stimulate joint settlements. After all, the 
joint settlement is the desirable disposition of these cases, since it 
closes the litigation altogether. At present, or under any of the fifty- 
fifty statutes, joint settlements are not to be expected except where 
it is apparent to all the parties that the defendants were about 
equally negligent and are about equally apt to be held so by a jury. 

The only disadvantage that comes to mind is a practical one: the 
issues would in some cases become rather complicated, for the pro- 
portionate liability of the two tortfeasors would be determined in the 
same trial as the injured’s right to recovery. It might be felt that 
the introduction of this issue would constitute an unwarranted pre- 
judice to the injured party.** It may be answered that where the 
injured party himself, by releasing one joint tortfeasor, has inter- 





“The old idea that the plaintiff is the only person in a lawsuit who has 
any rights, and that he should be pampered whatever the expense and incon- 
venience to other parties and to the Commonwealth, is becoming discredited in 
modern times. See Gregory, Legislative Loss Distribution (1936). 
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ested himself in the question of the comparative liability of each tort- 
feasor, he cannot complain that an irrelevant issue is being intro- 
duced in which he has no interest. It is possible to imagine cases in 
which, with the plaintiff’s comparative contributory negligence in the 
picture® as well as the comparative negligence of three or four tort- 
feasors, the trial might become quite complicated.** The difficulties 
raised by this complication of issues, though substantial, are by no 
means insuperable.** The present tendency is to clear up, as far as 
possible, all the rights of all the parties in one action. The more this 
tendency is followed out, naturally the more complicated the issues 
must become. 

One further difficulty lies in the fact that the settling tortfeasor 
would not technically be a party to the action. Strictly speaking, 
there is no issue to be joined between him and the non-settling tort- 
feasor, because the latter will neither need nor be able to recover 
contribution. Nor is there any issue to be joined between the settling 
tortfeasor and the plaintiff, for the former has a complete defense. 
And yet it would add greatly to the workability of the present pro- 
posal if the settling tortfeasor could be joined as a sort of nominal 
party defendant. His rights would not be affected, he would not need 
to be represented by counsel; he would simply have to be there, and 
permit his name to appear as one of the defendants. The incon- 
venience to him would be small, since he would probably be a neces- 
sary witness anyway. The whole idea would be to prevent the 
jury’s getting the impression that because one tortfeasor is not in the 
trial, he probably was not responsible or has some good defense. 
A jury would hesitate to set the negligence of the tortfeasor who is 
before them at, say, 20%, and leave 80% of the injured plaintiff’s 
damages unprovided for, so as they are concerned. The Wisconsin 











“In such a case, where plaintiff was negligent as well as the two defendants, 
a three-way comparison of negligence would result, assuming that each party’s 
negligence contributed to plaintiff’s injuries, and plaintiff's recovery against the 
non-settling tortfeasor would be reduced by the percentage attributed to plaintiff 
in addition to that attributed to the settling tortfeasor, i.e., the plaintiff would 
recover exactly the percentage of his damages attributed to the non-settling 
tortfeasor. 

“ Gregory, in his book, supra note 44, at 83, points out that apparently com- 
plicated pleadings do not necessarily mean complication of the task before the 
jury; the jury’s job is still essentially that of apportioning the degrees of negli- 
gence. Thus, in Wisconsin, the jury under the comparative negligence statute 
already has to attribute degrees of negligence to three or more parties where 
plaintiff was contributorily negligent in joint tortfeasor cases. No further elabor- 
ation of the workings of the provision should be necessary here. Gregory has 
shown how comparison of negligence can be adapted to complex fact situations, 
and it is believed that the additional provisions herein suggested will work 
into some such statute without disturbing its operation. 
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court has recognized this very tendency in juries.°* However un- 
conventional, therefore, it might be to join a party as to whom no 
issue is joined, it certainly would be a practical advantage. It could 
be provided that this might be done at the request of any party. Or- 
dinarily the presence of the settling tortfeasor would be to the in- 
terest of both other parties. The plaintiff wants to make the settling 
tortfeasor’s share appear as small as possible, and the settling tort- 
feasor will of course do all he can to make his own conduct appear 
in its best light, even though no money is at stake so far as he is con- 
cerned. The non-settling tortfeasor would probably favor the joinder 
also, because of the tendency of juries to draw unwarranted conclu- 
sions from the absence of one defendant. Under this procedure, of 
course, the existence and effect of the covenant not to sue would have 
to be kept from the jury with the greatest strictness. 


B. SUGGESTED STATUTORY TREATMENT OF OTHER CASES OF 
INDIVIDUAL DEFENSE 


There remain the defenses of employment relationship, personal 
relationship, assumption of risk and limitations. There is a sharp 
difference of opinion on what a statute ought to provide in these 
cases. 

The statute proposed by the Commission on the Administration 
of Justice in New York State denied contribution in all of these 
cases, for it provided :* 


There shall be no right of contribution against a person re- 
sponsible in part for the commission of a tort if by reason of the 
relationship between the said person and the person injured by 
the tort, or if for any other reason, no action at law would be 
maintainable by the latter against him. 


There has been proposed a second statute which is the flat con- 
trary :7° 


One of two or more persons ... shall be liable to make 
contribution to the others, even though the injured person cannot 


*® Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

“Op. cit. supra note 44, §245. This section has been condemned as “ex- 
tremely unwise”. See Gregory, Tort Contribution Practice in New York (1935) 20 
Corn. L. Q. 269, 281. The new English Joint Tortfeasors Act, supra, note 52, 
apparently reaches a similar result by crystallizing the common-law requirement 
of common liability. It provides: “any tortfeasor liable in respect to that dam- 
age may recover contribution from any other tortfeasor who is, or would if sued 
have been, liable in respect of the same damage”. See criticism of this provision 
in Legis. (1935) 49 Harv. L. Rev. 312, 316. 

” Tuft, op. cit. supra note 44, at 714. To the same effect is the proposal of 
Burke, op. cit. supra note 44, except that it reserves special treatment for the 
problem of Workmen’s Compensation. 
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recover damages from him due to a release, covenant not to sue, 
assumption of risk, receipt of workmen’s compensation, personal 
relationship, or any other reason. 


Finally, as an alternative to this section has been proposed a sec- 
tion providing that in the cases named the claim of the injured 
party shall be reduced by the amount of the discharged tortfeasor’s 
contributive share.” 





Here again the choice of one of the three proposals depends 
upon which of the three parties you want to penalize. The first 
penalizes the tortfeasor who has no defense; the second penalizes the 
tortfeasor with a defense; the third penalizes the injured plaintiff. 

One wonders if it is not this very disagreement which has lately 

caused draftsmen to abandon their attempts to cover this problem, 

and to tell us for various reasons that it is inadvisable to attempt to 

deal with this subject by statute.7* It is submitted that the entire 

trouble lies in the attempt to deal wih individual defenses as if they 

were all alike, when in fact they have little in common. Probably they 

are lumped together in the above proposed statutes because of an im- 
pression that they would necessarily be subject to the same holding at j 
common law. Even this, as shown in the first half of this article, is 
not so. In any case, in drawing a statute there is no need to be bound 
by the patterns of the common law. The writer cannot agree that 
a provision on these defenses is inadvisable or out of place in a 
contribution statute. Enough cases have arisen to show that these 
questions will occur with increasing frequency, and must invariably 
be decided so as to produce a result which by any standard is grossly 
unfair to one of the parties. The method should be to analyze each | 
defense individually and try to work out a rule which is fair to all 
the parties, in the light of each one’s part in creating the defense and 
of other circumstances. 

The defense of employment relationship presents a unique prob- 
lem. It resembles the defense of covenant not to sue, in that the 
injured plaintiff has received some compensation for the defense. 
Suppose that the injured plaintiff has received $1000 compensation 
from his employer in a case where the negligence of the employer 
combined with that of a stranger to cause the injuries. The in- 
jured plaintiff sues the stranger. It is determined that the damages 








"Tuft, op. cit. supra note 44, at 714. 
™See Gregory, in Wis. L. Rev., supra note 44, at 44, and also Report, 
Recommendations and Studies (1936) 746. Bohlen, op. cit. supra note 44. 
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are $5000, and that the stranger was 70% negligent and the em- 
ployer 30%. There is almost no mathematical limit to the number of 
statutory dispositions that could be worked out. 


Gregory suggests a solution in passing,’* but does not incorporate 
it into his model statute. Indeed, it probably would not fit very 
well, because it does not occur in the portion of the analysis based 
on comparative negligence. This plan would allow contribution 
against the employer, would credit the employer thereon with the 
amount of compensation paid, and would also deduct the amount of 
compensation paid from the employee’s recovery. The principal ob- 
jection to this plan is that it leaves out of account the unfairness of 
placing the burden of a large common-law negligence verdict upon 
the employer, who was supposed to be relieved of that sort of liabil- 
ity by the Compensation Act, and who has paid a heavy price for 
that immunity in submitting to a system of liability without fault. 

A second possible plan would be to diminish the plaintiff’s re- 
covery by the percentage of negligence attributable to his employer, 
and allow no contribution against the employer. This is not as hard 
on the plaintiff as it seems at first glance. In the illustration above, 
Gregory’s plan would work more favorably toward the plaintiff. But 
that is because in the hypothetical case the verdict is five times the 
amount of the award. Now, although verdicts typically run some- 
what higher than awards, it is misleading to base one’s ideas of 
the equities involved on such an unusual case. Suppose, instead, 
that the verdict was $1500. Under Gregory’s suggestion, plaintiff 
would recover only $500 from the stranger. Under this second possi- 
ble plan, he would recover $1050, i.e., $1500 less $450 (30% of 
$1500), bringing his total payments received to $2050, instead of 
$1500. The plan is justifiable in principle on the ground that plain- 
tiff has received the benefit of certainty of recovery under the Act, 
and is supposed to pay as a price therefor the relinquishment of 
large common-law recoveries against the employer. This plan could 
be developed at great length to show its soundness in principle, but 
in reality it would be almost impossible to work it in with the Wis- 
consin Compensation Act, to say nothing of the impossibility of 
decreasing the rights of an employee by legislative action in Wiscon- 
sin. The practical difficulty is caused by the present provision of 
the Wisconsin Statutes allowing the employer a right of subrogation 
to the employee’s cause of action against a third party, and also 
allowing the employer to be reimbursed, either out of such an ac- 





™ Legislative Loss Distribution (1936) 39-41. 
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tion or an action brought by the employee and joined in by the 
employer, to the extent of compensation payments made."* This is 
subject to the employee’s prior right to have one third of the amount 
recovered in any case. Now this is not contribution, but subrogation ; 
and for all the statute says, is just as available to a negligent employer 
as to an innocent one. There seems to be no provision for reducing 
the amount recovered by the employer, if the employer has been 
negligent. 

To meet this problem, Burke has devised an ingenious plan which 
utilizes this very practice.** The idea is simply to reduce the em- 
ployer’s right of reimbursement by an amount corresponding to his 
degree of negligence. The stranger, not the entployee, profits by the 
amount of this reduction. Thus, if the amount of compensation is 
$1000 and the verdict $3000; and if the stranger is 70% negligent 
and the employer 30%, the employer’s reimbursement will be reduced 
by 30% of $3000 or $900. The employer is then entitled to $1000 
minus $900, or $100. However, the employer’s possible loss is 
limited to the amount he has paid as compensation. So if he had 
been 40% negligent, his share of the damages would actually come 
to $1200. He could thus recover nothing from the stranger. But 
the stranger cannot recover from the employer either. This is a con- 
cession to the right of the employer to be free from large negligence 
verdicts. Ordinarily, the plaintiff’s total recovery comes out at the 


“Wis. Stat. (1939) §102.29. 
"The proposed provisions are as follows: 

“102.29 (5) When in any action brought under this section it appears 
that the negligence of the employer contributed to the injury of the em- 
ploye, then the degree in which the respective negligence of such employer 
and third person contributed to such injury shall be determined in ac- 
cordance with section 331.361. To the extent of the responsibility of the 
employer so determined, such employer’s or insurer’s claim on the proceeds 
of the judgment as provided in subsections (1), (2) and (3) of this 
section shall be disallowed, and be allowed as an offset against the judg- 
ment obtained against the third party or parties; but in no case shall the 
employer’s liability to contribute exceed the amount of his claim on the 
proceeds of the judgment as set forth in subsections (1), (2) and (3). 

“102.29 (1) (a). The making of a claim for compensation against an 
employer or compensation insurer for the injury or death of an employe 
shall not affect the right of the employe or his personal representative to 
make a claim or maintain an action in tort against any other party for 
such injury or death, but the employer or his insurer shall be entitled 
to repayment of the amount paid by them as compensation as a first 
claim upon the net proceeds of such action (deducting the reasonable 
costs of collection) in excess of one third of such net proceeds, which 
shall be paid to the employe in all cases”. 

1938 Wis. L. Rev. at 587. 

The second provision is necessary to give the employer an absolute claim on the 
proceeds of the employee’s action; for if it were dependent upon voluntary join- 
ing, as now, the employer could defeat the stranger’s right to reduction of his 
judgment by omitting to join. For discussion see id. at 583-585. 
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amount of the verdict. But even the plaintiff benefits, for his right 
to one-third of the verdict in any case is a valuable one when the 
amount of the verdict is less than enough to reimburse the employer. 
The stranger perhaps gets the worst of it, in that under a very large 
verdict he will not get as much help from the employer as he feels 
he should. But even so, his position is infinitely better than under 
the rule as it now stands, where he is denied all right of contribution. 
The plan seems to be a good compromise all round, and has the addi- 
tional virtue of fitting in well with present practices. 

The next defense is that of personal relationship. Here again is 
an opportunity to make a much-needed improvement upon the com- 
mon law. There are two good reasons why a statute permitting con- 
tribution in this instance should not be objectionable. The first is that 
the policy of the rule is not violated by allowing contribution, because 
there are no issues arising directly between the relatives. The second 
is that the growth of liability insurance has to a great extent changed 
the effect of a lawsuit between relatives, or even freinds, from 
the traditional friction to the closest sort of amicable cooperation.”® 
Nothing draws two people together like a mutual desire to get some- 
thing out of the one’s insurance carrier. No reason is perceived, 
therefore, why the related tortfeasor should not be joined by the 
other, and subjected to contribution liability according to his degree 
of fault. 

Next, the defense of assumption of risk is the source of consid- 
erable difficulty. This is because of lack of agreement on what it is, 
and what kinds of conduct it includes. In some jurisdictions it is 
said that assumption of risk is a form of contributory negligence; if 
so, logically the degree of loss attributable thereto ought to be borne 
by the plaintiff. In others, including Wisconsin,”* assumption of 
risk is not contributory negligence. It is submitted that where one 
tortfeasor has acquired the defense of assumption of risk as against 
the plaintiff, the plaintiff’s recovery should simply be diminished by 





See dissent of Crownhart, J., in Wick v. Wick, 192 Wis. 260, 212 N.W. 787 
(1927). The rule has been relaxed in some jurisdictions when it appears that the 
action is substantially against the insurance company, not the relative. Dunlap v. 
Dunlap, 84 N.H. 352, 150 Atl. 905 (1930) and Lusk v. Lusk, 113 W. Va. 17, 
166 S.E. 538 (1932). And see (1933) 33 Col. L. Rev. 360. 

™ Gregory, in Legislative Loss Distribution in Negligence Actions (1936) 165, 
so provides in the proposed statute, §8. In Book Review (1936) 45 Yale L.J. 
1528, Professor Bohlen, in reviewing the above book, expresses a slight preference 
for leaving the law as it stands. 

™Kauth v. Landsverk, 224 Wis. 554, 271 N.W. 841 (1937); Switzer v. 
Weiner, 230 Wis. 599, 284 N.W. 509 (1939). 
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the amount of that tortfeasor’s contributive share.*® Note that this 
is different from treating the plaintiff’s assumption of risk as negli- 
gence, for if you did that, you would have three negligences to be 
compared: plaintiff’s, and that of each of the two tortfeasors. Un- 
der the present proposal, plaintiff is made to bear the loss, not be- 
cause he was negligent, but because it was his responsible and vol- 
untary act which created the defense. Gregory®® proposes simply 
that assumption of risk shall be treated as contributory negligence in 
respect to third parties not creating the risk assumed. This takes 
care of the plaintiff, but it does not expressly cover the question 
whether the third party has a right to contribution against the tort- 
feasor holding the defense. Presumably he would not, since as to 
the party creating the risk the conduct is still assumption of risk, 
and the statute does not change the present rule that this is a good 
defense to a contribution claim. Suppose the third party’s negligence 
consisted in speeding, the host tortfeasor’s negligence consisted in 
parking on the wrong side of the highway, and the guest plaintiff’s 
assumption of risk consisted in acquiescing in the dangerous parking. 
Suppose the parking contributed 30% toward the accident. The third 
party is sued by the plaintiff and pays 70% of the damages, under 
Gregory’s provision. Now should the third party be entitled to sue 
the host in contribution? Surely not, for the host’s negligence and 
the guest’s “negligence” were but two aspects of a single act which 
represented 30% of the cause of the injuries. The host did the act, 
the guest acquiesced in it. It may be doubted whether the section in 
Gregory’s statute is sufficiently explicit to avoid some such miscon- 
struction. Again, in comparing the negligence of the three parties, 
someone might be tempted to include first 30% for the plaintiff 
guest, then 30% for the host, leaving only 40% for the third party. 
Any three-way comparison of this kind would produce an unsound 
result. And yet, if assumption of risk is called “negligence”, this 
would be a natural mistake to make. It is submitted that the desired 
result can be obtained without the necessity of calling assumption of 
risk negligence, in violation of the accepted meaning of the term in 
Wisconsin, by the simple device of reducing the plaintiff’s recovery 
against the third party by the contributive share of the tortfeasor 
holding the defense of assumption of risk, and by allowing the third 
party thereafter no action in contribution. 





"In accord with this proposal is a criticism and suggestion as to the Eng- 
lish Joint Tortfeasors Act, in Legis. (1935) 49 Harv. L. Rev. 312, 317. 
” Legislative Loss Distribution in Negligence Actions (1936) 134-139, 170. 
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This leaves the defense based on limitations or notice of injury 
statutes. When such a defense has accrued, it is the injured plain- 
tiff who is primarily at fault. This is always true in the case of the 
notice statute, and, as shown at the end of part one above, it is fre- 
quently true in the case of the general statute of limitations. For 
although in some instances the contribution plaintiff’s lack of vigilance 
might also be blamed, a statute consistently penalizing the contribution 
plaintiff would result in some cases of gross injustice, while a statute 
penalizing the plaintiff in the original action could never be said to 
be unjust. It was shown above in the discussion of the common-law 
problem that where the loss would fall on one of the two tortfeasors, 
the one with the defense should bear it. But, in turn, as between him 
and the injured plaintiff, every consideration of the policy and pur- 
pose of limitations statutes requires that the loss fall on the injured 
plaintiff. The plaintiff, by his own fault and neglect, has deprived 
the one defendant of a fair opportunity to prepare and preserve his 
defense. The proper disposition would therefore be a provision re- 
ducing the injured plaintiff’s recovery by the percentage share of the 
tortfeasor holding the defense. 

What was said above in the discussion of a covenant not to sue 
about the practical difficulty of bringing in the party holding the de- 
fense is equally applicable to the defenses of limitations, personal 
relationship and assumption of risk, for no issue can be joined 
with the tortfeasor holding the defense. Yet his presence is highly 
desirable and ought if possible to be provided for. 

It is absolutely essential that the jury be kept ignorant of the 
existence and effect of these separate defences. It would rarely be 
necessary to try the merits of the separate defense itself, particularly 
such defenses as personal relationship or statute of limitation, and 
in the case where the defense might most readily present a fact 
question, namely, assumption of risk, its precise legal effect would not 
ordinarily be understood by a jury. But if such cases did arise, and 
there was danger that the jury might realize that the percentage of 
negligence which it assigned to one tortfeasor might be lost to the 
plaintiff, some procedure would have to be worked out whereby the 
merits of the separate defense could be separately determined. 

Finally, it may be asked: doesn’t all this destroy the joint nature 
of the liability altogether? It does not, for the fundamental principle 
has not been disturbed : each tortfeasor is liable for the entire damages 
except as they have been reduced by acts attributable to the plaintiff, 
or by the Compensation Act. Thus in the one case where ordinary 
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contribution is permitted, namely, personal relationship, the tort- 
feasor without the defense is liable to the injured party for the full 
amount of the verdict. If, therefore, the tortfeasor holding the de- 
fense were insolvent, the loss would fall, not upon the plaintiff, but 
upon the sued tortfeasor.** 


CONCLUSION 


The actual statutory provisions appropriate to carry into effect 
the foregoing suggestions would be very simple. Something like the 
following should suffice : 


Where the injured plaintiff is unable to sue one of the joint 
tortfeasors because of an individual defense based on a covenant 
not to sue or other individual release, assumption of risk, or sta- 
tute of limitations or notice of injury statute, the amount re- 
covered by the injured plaintiff shall be diminished by an amount 
equal to the percentage of fault attributed to the tortfeasor with 
the individual defense ; and there shall be no right of contribution 
by or against the tortfeasor holding the individual defense. 

But where the injured plaintiff is unable to sue one of the 
joint tortfeasors because of an individual defense based on per- 
sonal relationship, the injured plaintiff’s recovery shall not be so 
diminished, and this relationship shall not be a defense to a claim 
for contribution brought by the other tortfeasor or tortfeasors. 


To this should be added the sections proposed by Burke covering 
the defense of employment relationship.** This particular provision 
is designed to fit into the Wisconsin statutes, but the principle can 
probably be adapted to fit other Compensation Acts. 

In conclusion, it should be stressed again that the above proposals 
are designed solely for use with a contribution act incorporating the 
principle of comparative negligence. It would not be worth the trou- 
ble for Wisconsin, for example, to take any action of a statutory 
nature short of this. In fact, such action would only serve to postpone 
a really satisfactory statute, by inducing premature self-satisfaction. 
And it would be better to have no statutory provision at all than one 
which crystallizes a rule unfair to one of the parties, or which rend- 
ers impossible the normal processes of compromise and settlement. 








™In cases, however, involving plaintiff’s own contributory negligence, the 
loss occasioned by the insolvency of the tortfeasor holding the personal rela- 
tionship defense should be apportioned between the plaintiff and the sued de- 
fendant according to their respective degrees of negligence. See Gregory, Legislative 
Loss Distribution in Negligence Actions (1936) 77, 142-148. 
“Supra, note 72. 


























THE PUBLIC SERVICE COMMISSION OF WISCONSIN: 
A STUDY IN ADMINISTRATIVE PROCEDURE* 


WALLACE MENDELSON 


Thirteen years ago Professor Felix Frankfurter expressed his 
belief that :? 


Only a physiological study of administrative law in action 
will disclose the processes, the practices, the determining factors 
of administrative decisions, and illumine the relation between com- 
missions and courts, now left obscure by the printed pages of 
court opinions. 


It is with similar convictions that the present article which pur- 
ports to be a “physiological study” of the procedure followed by the 
Public Service Commission of Wisconsin in the performance of its 
administrative functions has been undertaken.? 


I. THe INSTIGATION OF OFFICIAL ACTION 


a. Who May Invoke Official Action: Official action by the com- 
mission in pursuance of its “power and jurisdiction to supervise and 
regulate every public utility’ in this state” (Section* 196.02(1)) may 





* For suggestions and other help in connection with the preparation of this 
paper the author is indebted to Professors Ray A. Brown and Llewellyn Pfankuchen 
of the University of Wisconsin and to many members of the Public Service Com- 
mission’s staff, especially Mr. W. A. Anderson and Mr. H. T. Ferguson. 

(Editor’s Note: this article is adapted from a thesis submitted in April, 1940, 
to the Graduate School of the University of Wisconsin in partial fulfillment of the 
requirements for the Ph.D. degree. Much of value has been eliminated because of 
space limitations; other material has been relegated to footnotes. The factual 
data which forms the basis of this article relates to procedures in effect in the 
last months of 1939.) 

* Frankfurter, The Task of Administrative Law (1927) 75 U. of Pa. L. Rev. 
614, 620. 

? The principal burden of this study is devoted to an analysis of rate-making 
procedure, but one aspect of service regulation has been included incidentally 
because procedurally the two are handled in the same manner. Three other forms 
of administrative action employed by the Commission in regulating services are 
dealt with in the thesis from which the present paper was adapted. They are: 
(1) the issuance of quasi-legislative rules, (2) the issuance and revocation of 
licenses, and (3) the issuance of orders of individual applicability. 

*The term “public utility” as used herein and in the statutes referred to 
“means end embraces every corporation, company, individual, association, their 
lessees, trustees or receivers appointed by any court, ard every town, village or 
city that may own, operate, manage or control any toll bridge or any plant or 
equipment or any part of a plant or equipment, within the state, for the con- 
veyance of telephone messages or for the production, transmission, delivery or 
furnishing of heat, light, water or power either directly or indirectly to or for 
the public”. Wis. Stat. (1939) $196.01 (1). 

“Section numbers refer to 1939 Wisconsin Statutes. 
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be invoked: (1) upon complaint relating to rates of services “by any 
mercantile, agricultural, or manufacturing society or by any body 
politic or municipal organization or by twenty-five persons” (Section 
196.26), or (2) upon complaint by any public utility “as to any 
matter affecting its own product or service” (Section 196.30), or 
(3) upon application of any public utility to change any established 
rate (Sections 196.20, 196.77), or (4) upon application of any public 
utility in case of emergency to alter temporarily any existing rate 
schedule (Section 196.70, Rule® 9), or (5) upon the Commission’s 
own motion “whenever it shall believe that . . . an investigation of 
any matter relating to any . . . public utility should for any reason 
be made” (Section 196.28), or (6) upon the Commission’s own mo- 
tion if after such investigation it “becomes satisfied that sufficient 
grounds exist to warrant a formal hearing” (Section 196.29(1)). 

Similarly, official action by the Commission in the exercise of its 
power to regulate railroads* may be invoked (1) upon complaint by 
any person, firm, corporation, association, society, body politic or 
railroad to the effect that any existing or proposed railroad rate 
or practice is unreasonable or discriminatory, or that any service is 
inadequate (Sections 195.04, 195.08(9)), or (2) upon the Com- 
tnission’s own motion for an investigation or hearing upon any pro- 
posed change in rates or practices (Section 195.03(2)), or (3) upon 
the application of any railroad in an emergency to alter or suspend 
any existing rate schedule (Section 195.10, Rule 9). 

Finally, action by the Commission pursuant to its general super- 
visory and regulatory powers over common motor carriers’ and con- 
tract motor carriers* may be invoked upon the complaint or applica- 
tion of any interested person, association or corporation, or upon the 





*Rules referred to are the Public Service Commission Rules of Procedure 
and Practice, amended as of July 6, 1939. 

*The term “railroad” as used in the statutes is broad and difficult to define 
in a few words. See Wis. Stat. (1939) §195.02. Roughly it includes street and 
interurban railways, telegraph companies, common carriers by water, as well as 
railroad companies in the popular sense, which are subject to the jurisdiction of 
the state. 

*The term “common motor carriers” means “any person who holds himself 
out to the public as willing to undertake for hire to transport by motor vehicle 
between fixed termini or over a regular route upon the public highways, passengers, 
or property” excepting products or farm supplies transported to or from farms. 
Wis. Stat. (1939) $194.01 (5). 

*A “contract motor carrier” is “any person engaged in the transportation by 
motor vehicle of property for hire’ who would not be included in the term 
“common motor carrier’. Wis. Stat. (1939) §194.01 (11). 
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Commission’s own motion for an investigation or hearing in re- 
spect to any rate, charge or service.® 

b. How Official Action May Be Invoked: The complaints re- 
ferred to in the statutes quoted in the preceding paragraphs are 
known in the parlance of the Commission as “formal complaints”. 
They need not be under oath, and no particular form is prescribed 
except that they “shall be in writing, shall state the names, places of 
residence and post office addresses of complainants, the name of the 
company complained of, and a brief statement describing the matter 
concerning which complaint is made. Forms of complaint will, upon 
request, be furnished by the Commission for the guidance of com- 
plainants”. (Rule 5). A sufficient number of copies of the com- 
plaint must be furnished to enable the Commission to provide each 
defendant with a copy thereof. (Rule 6). 

In addition to the formal, or statutory, complaint the Commission 
recognizes what it terms “informal complaints”. (Rule 4). Com- 
plaints of this type may be in any form whatsoever, whether written 
cr oral, and if found by the Commission to present a substantial 
problem which cannot be settled by informal negotiation become the 
basis of formal action by the Commission upon its own motion. In 
short, the Commission will treat as an informal complaint any com- 
munication addressed to it by a disgruntled consumer in derogation 
of public utility, railroad or motor carrier rates or services when 
that communication is in such form that it does not meet all of the 
requirements prescribed by rule or statute for a formal complaint. 
Thus, for example, “Complaints with respect to public utility rates, 
practices or services made by less than 25 persons . . . will be treated 
as informal complaints.” (Rule 4b). 

There is no fee or charge of any kind for the filing of a com- 
plaint, whether formal or informal, and no complaint may “at any 
time be dismissed because of absence of direct damage to the com- 
plainant”. (Section 196.27). 

The applications referred to in the statutes cited above “shall be 
in writing, shall state their object, contain a concise statement of the 
facts in support of the same and shall be signed by the applicant or 
his authorized agent”. (Rule 8). Application blanks are not provided 
but “forms of application in usual and typical cases will, upon request, 





*This statement is predicated upon the customary practice of the Com- 
mission. No express provision has been found in rule or statute as to who may 
invoke official action in regard to motor carrier rates or services. Cf. Wis. Stat. 
(1939) §§194.14, 194.36 (7); Rule 7. 
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be furnished by the Commission for the guidance of complainants 
[sic].” (Rule 8). 

Applications for authority to put into effect reductions in public 
utility or railroad rates to meet emergencies and to expire on a speci- 
fied date so that rates formerly in effect may upon such expiration 
date be automatically restored without formal hearing will be granted 
by the Commission in its discretion without formal hearing. (Rule 9, 
Section 196.70, 195.10). 

There is no fee or charge of any kind for the filing of an applica- 
tion. 

Out of 108 formal proceedings with respect to public utility 
rates and services before the Commission during the fiscal year 
beginning July 1, 1938, 3 arose on complaints by municipalities, 10 
on complaints by groups of twenty-five or more persons, 56 on ap- 
plications by utilities for rate increases, 26 on the Commission’s own 
motion as a result of informal complaints received, 7 on the Com- 
mission’s own motion as a result of audits and examinations of an- 
nual utility reports, and 6 on the Commission’s own motion as a re- 
sult of investigations initiated in conjunction with formal complaints 
or applications received.® 


Il. Commiss1Ion MACHINERY AND PROCEDURE FOR DETERMINING 
Wuat Action, Ir Any, Is To BE TAKEN AFTER ITS 
Jurispiction Has Been INVOKED 


a. In Formal Complaint Cases: Upon receipt by the Commission 
a complaint is checked by the Filing Section of the Administrative 
Division, with the assistance of the Examining Section of the same 
Division in doubtful cases, and if found to be formal is filed and 
docketed. The utility, railroad or motor carrier complained of is at 
once notified that a complaint has been received.4! (Section 196.26 
(2)). The case file is then sent to the appropriate technical depart- 
ment of the division concerned ; that is, a utility rate case to the Rate 





” These figures, as well as all others in this article, except where the con- 
trary is indicated, are based on the writer’s examination of all but four of the 
Commission’s files on the formal proceedings with respect to public utility rates 
and services for the twelve months beginning July 1, 1938. The files on the four 
proceedings which have been omitted were still “active” at the time the ex- 
amination by the writer was being conducted and so were not readily accessible. 

*™ “Sections 196.26 to 196.34, Statutes, prescribe the procedure to be followed 
by the Commission in investigation and complaint proceedings involving public 
utility rates and service. The Commission will follow the same procedure in 
other investigations and complaint cases so far as consistent with other provisions 
of the statutes and of these rules and in so far as the interest of the public and 
the parties permit”. Rule 7. See Wis. Stat. (1939) §§$195.04, 194.14. 
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and Research Department, a railroad or motor carrier rate case to the 
Tariff Department, or a utility, railroad or motor carrier service 
case to the Engineering Department. The department thus involved 
proceeds to make whatever investigation it thinks necessary and 
attempts through correspondence and other informal negotiation to 
dispose of the matter. Failing such informal settlement, a memoran- 
dum embodying the results of the investigation and negotiations is 
sent to the Filing Section, which thereupon as a matter of course 
sets the case for hearing. 

Only in the most exceptional case would the Commissioners them- 
selves officially know as of this stage in the proceeding that a com- 
plaint had been filed or that any action had been taken thereon. In 
short, hearings on formal complaints follow in effect automatically un- 
less by informal negotiations settlement has been effected through 
one of the technical departments. 


b. In Informal Complaint Cases: When upon receipt thereof a 
complaint is found to be informal, that is, lacking in one or more of 
the elements essential to a formal, statutory complaint, it is filed but 
not docketed and then sent to one of the technical departments, ac- 
cording to the nature of the matter involved, for investigation and 
informal settlement. Where such settlement proves impossible, the 
department in question in a memorandum to the Commission gives 
a survey of its investigation and its attempts at settlement and makes 
a recommendation as to what further action should be taken. There- 
upon in a formal meeting the Commission determines whether to 
crop the matter or to proceed to a hearing upon its own motion. In 
practice the Commission usually follows the recommendation of its 
technical departments in these matters. When the Commission de- 
cides to proceed upon its own motion, the case file is returned to the 
Filing Section to be docketed and set for hearing. 

The other chief grounds on which the Commission proceeds to 
a formal hearing upon its own motion are upon the recommenda- 
tion of one of its technical departments: (1) when audit and in- 
vestigation of the annual reports required of all companies subject 
to the Commission’s jurisdiction discloses unreasonably high rates; 
or (2) when investigation in connection with a rate complaint or 
application discloses inadequate or unreasonable accounting prac- 
tices. The course of procedure in such cases is analogous to that in- 
dicated in the paragraph immediately preceding. 


c. In Application Cases: Applications to alter established rates 
(other than in emergency cases) are filed and sent to the appropriate 











508 WISCONSIN LAW REVIEW [Vol. 1940 


technical department for investigation. If found to entail only a re- 
duction in rates they are granted as a matter of course and without 
any further formalities. Applications which are found to contemplate 
increased or possibly discriminatory rates and which cannot be settled 
informally are returned to the Filing Section to be docketed and set 
for hearing. Informal settlement of cases of this kind practically 
never occurs. 

As in formal complaint cases the Commission itself normally has 
ne knowledge of the filing of an application or any action which may 
have been taken thereon until after the matter has been either settled 
informally or a hearing thereon has been held. 

Applications to alter established rates to meet emergency situations 
occur so seldom (except as indicated immediately below) that there 
cannot be said to be any established procedure for dealing with them. 
However, during the worst years of “the depression”, particularly 
in 1932, a number of applications for temporary rate reductions were 
filed by small rural telephone companies who faced bankruptcy be- 
cause of the threatened loss of customers. Such applications were 
treated by the Commission as emergency matters. They were re- 
ferred to the Rates and Research Department, and upon its recom- 
mendation, after ex parte investigation, were granted for limited 
periods of time only, at the expiration of which rates formerly in 
effect were automatically restored without the formal proceedings 
which would normally have been necessary. 

During the fiscal year beginning July 1, 1938, the Commission re- 
ceived 687 informal communications respecting all aspects of its 
jurisdiction in the field of public utility regulation. Six hundred and 
sixty-one of these matters were settled and disposed of informally. 
The remaining 26 became the basis of formal action by the Commis- 
sion upon its own motion. 

In the same period the Commission received 13 formal complaints 
(3 by municipalities and 10 by groups of twenty-five or more per- 
sons). Three of these were disposed of by informal settlement (but 
only after formal hearings had been scheduled). 

Out of the 56 applications for increased rates which were sub- 
mitted during the period in question only one was disposed of in- 
formally. 


The relatively small number of settlements which are effected in 
the formal complaint and application cases is probably due in part 
at least to the fact that they usually arise only after prior informal 
negotiations have failed. 
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Finally, of the 13 proceedings instituted upon the Commission’s 
own motion as a result of the audit of annual reports or of investiga- 
tions in conjunction with other proceedings 4 were settled informally 
after formal hearings had been scheduled. Figures on the number 
of informal settlements prior to the scheduling of hearings in this 
tvpe of case could not be obtained. Persons who are in a position to 
judge accurately estimate that such settlements occur in an “extremely 
large proportion” of the proceedings so instituted. 


7 
III. Tue INSTITUTION OF PROCEEDINGS 


a. The “pleadings’—Form and Content: There is no mechanism 
in Commission procedure for the delineation and joining of issues cor- 
responding to the pleadings in proceedings before a court of law. 
No doubt a number of explanations for this might be advanced in 
terms of its expediency from the point of view of the Commission, 
as, for example, the Commission’s reluctance to be restricted in the 
performance of functions in which the public has an interest by 
issues dictated entirely by private interests. But such explanations 
need not here be taken into account for the real and compelling con- 
sideration upon which the absence of pleadings in Commission pro- 
cedure is predicated is the fact that previous experience proved them 
to be especially undesirable from the point of view of the parties 
who appeared before the Commission. That is, although the Com- 
nussion’s rules of procedure in effect from 1908 to 1938 contemplated 
the filing of an answer by any party against whom formal com- 
plaint was made, in practice this was not done in an extremely large 
majority of cases mainly because the parties involved were unable 
themselves to draw up adequate answers and unwilling to hire counsel 
to do so for them. Taking this cue, then, the Commission in 1938 
made no provision whatsoever in the new “Rules of Procedure and 
Practice” for the joining of issues by means of answers. 

Thus under current practice the nearest approach to pleadings 
are the complaints and applications which are sent directly to the 
Commission and the notices of the time, place and purpose of each 
respective hearing which the Commission sends to all interested par- 
ties (together with a copy of the complaint to parties defendant in 
formal cases) .? ‘ 





™The Filing Section sends these notices out by registered mail at the time 
the case is set for hearing. Except in extraordinary cases printed forms are 
used which provide sufficient space for the typing in of only about two 
hundred words to indicate the purpose of the hearing. Such notices are com- 
posed in general terms, the purpose of the hearing being indicated as nearly as 
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No answer or other response to notices, except acknowledgment 
of the receipt thereof, is required or ordinarily made. Nor is there 
any provision either in the statutes or in the Commission’s rules for 
bills of particulars and it is only seldom that requests for them are 
received.'* 

Despite the absence of pleadings, the generality of notices and the 
ack of provisions for bills of particulars, parties to Commission 
hearings are nevertheless quite accurately apprised of the nature of 
any “charges” against them and the scope and purpose of hearings 
through the extensive negotiations with a view toward informal 
settlement which are made by the Commission’s technical departments 
prior to all formal proceedings.’ 

For the purpose of helping further to clarify issues the Com- 
mission has by rule provided that in all hearings before any appear- 
ances are entered “the presiding Commissioner or trial examiner 
shall make a concise statement of the scope and purpose of the hear- 
ing.” (Rule 10b). It is also customary at this stage of the proceed- 
ing for the presiding officer to suggest an off-the-record conference 
between himself and all parties for the purpose of throwing ad- 
ditional light upon the issues to be considered and of disposing by 
stipulation of all matters upon which there is agreement. Both of 
these devices have proved extremely useful in practice and are es- 
timated by persons of considerable experience to have brought about 
an average reduction in the length of records of at least 25 per cent. 





may be consistently with the size of the Commissions notice forms in the same 
terms as the complaint or application, if any, which was received by the 
Commission. 

** However, upon such request the Commission will send to interested parties 
copies of any complaint or application which it may have received, upon the 
payment of copying costs where extra copies are not available. 

“ Apparently the important thing is that the parties have actual knowledge 
of what the proceeding involves and not that such knowledge be conveyed in 
any particular manner. See National Labor Relations Board v. Mackay Radio 
& Telegraph Co., 304 U.S. 333, 58 Sup. Ct. 904 (1937), in which the issue was 
whether certain users had been discriminated against because of their union 
activities. The employer company contended in court that it had had no notice 
of the Board’s claim against it because of the fact that the complaint was 
changed after the hearing had been opened, from an allegation that the men 
had been discriminated against through a “discharge” to an allegation that 
they had been discriminated against by a refusal to “re-employ”. The Supreme 
Court dismissed this contention as “highly technical”, saying: “While the 
respondent was entitled to know the basis of the complaint against it, and to 
explain its conduct, in an effort to meet the complaint, we find from the record 
that it understood the issue and was afforded full opportunity to justify the 
action of its officers as innocent rather than discriminatory. ... The Fifth 
Amendment guarantees no particular form of procedure; it protects substantial 
rights”. See also Consolidated Edison Co. v. National Labor Relations Board, 
305 U.S. 197, 59 Sup. Ct. 206 (1938), 
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Finally, no formal provision is made for the amendment of com- 
plaints, applications or notices. Ordinarily this problem is obviated 
by the very generality of the terms in which they are composed, es- 
pecially in the case of notices, as well as by the ease with which new 
proceedings may be instituted. In those cases where amendments 
are sought they are allowed only if no prejudice will result to other 
parties and upon reasonable notice to all concerned.'® 


b. The Parties: In Commission terminology the parties who com- 
plain to the Commission are complainants. Those complained of are 
defendants. (Rule 3b). Parties making application to the Commis- 
sion are applicants. Those in opposition to the granting of the au- 
thority for which application is made are objectors. (Rule 3d). In 
investigation proceedings, #.e., proceedings instituted upon the Com- 
rmuission’s own motion, the parties investigated are respondents. (Rule 
3c). All other parties to complaint or application proceedings are 
intervenors. (Rule 3). 

As has been indicated, the Commission through its Filing Sec- 
tion sends notice by registered mail of the time, place and purpose of 
hearings to all complainants, applicants, defendants, respondents, ob- 
jectors and intervenors, as well as to “such other interested persons 
as the Commission shall deem necessary”. (Sections 196.26, 196.29). 
Pursuant to the latter provision, notice is customarily given to all 
municipalities within the state which are served by the utility, rail- 
road or motor carrier whose rates or services are in question, to five 
persons chosen at random from a telephone directory, including a 
newspaper, residing, or doing business within such municipalities, 
and to any connecting or otherwise interested utility, railroad or 
motor carrier. 

Finally, notice is given to the public at large through the publi- 
cation each week of the Commission’s calendar of hearings in the 
cfficial state newspaper as well as through the news items which 
ere released to the press periodically by the Commission’s Publicity 
Section. 

Any person not already a party thereto may at any time prior 
to the close of a hearing petition to be allowed to appear as an in- 
tervenor. Such petitions will be allowed “upon... good cause 
shown,” upon a showing of interest in the proceedings (Rule 11a) 





* Amendments to applications for increased rates were sought and permitted 
in 10 of the 108 proceedings examined. Since 7 of those 10 proceedings arose 
on a Single application and were consolidated for hearing, in a sense only 4 
amendments were made. No amendments were sought in any of the other types 
of proceedings. 
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and upon a clear indication of whether such petitioner, if permitted to 
intervene, will support or oppose the allegations as made by the orig- 
inal parties. Experience proved the latter provision to be necessary 
to deter persons who sought to appear not in support of a legitimate 
interest, though they might have one, but to make political capital 
of the publicity which attends Commission hearings, especially in the 
smaller towns. 

On the average 2 parties per hearing entered appearances in the 
108 proceedings examined (excluding, of course, the Commission and 
members of its staff). 

The problem of the position of the Commission’s staff at hear- 
ings is dealt with in the rules and instructions by provisions to the 
effect that 


When the Commission’s staff appears at a hearing, the staff shall 
be regarded as a party neither in support of nor in opposition to 
applications, complaints or other causes. Such appearance shall 
be solely to discover and present facts pertinent to the issues in- 
volved for consideration by the Commission. (Rule 11b). 


In the majority of cases, t.e., for the most part those concerning 
small rural utilities, the parties are ordinarily so ill-prepared when 
they appear at hearings that in practice the main burden of the pro- 
ceeding falls upon the shoulders of the Commission’s staff. Under 
such circumstances, it cannot be surprising that staff members are 
often forced to appear in roles not entirely within the contemplatice 
of the rule just quoted. 

No express provision is made for the special representation of 
the “public interest” in Commission hearings. But, as has been in- 
dicated, wide notice of hearings is given, anyone showing interest 
and good cause is permitted to intervene, and, as will be seen below, 
it is the duty of the presiding Commissioner or examiner to see that 
the formal record contains all available material “pertinent to the 
issues involved for consideration by the Commission”. 

All parties are entitled to be represented at Commission hear- 
ings by counsel. (Rule 11). In the proceedings examined only 32 
per cent of those appearing were actually so represented, while in 52 
per cent of such proceedings no counsel at all participated. 

Under no circumstances will the Commission assign counsel to 
parties desiring the same, but where Commission counsel are present 
at hearings, which is in less than 10 per cent of the hearings held, they 
will advise and assist parties upon request. 
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c. Place and Time of Hearings: Hearings are held in Madison, 
the seat of the Commission’s central offices, and throughout the state 
as dictated by convenience and economy. An effort is made in all 
cases, however, to hold them in or near the communities served by 
the utility, railroad or motor carrier involved.4® When more than 
one community is interested in any given proceeding, hearings therein 
may be held in two or three different, representative localities on 
successive days. 

Notices of the time, place and purpose of Commission hearings 
are sent out by registered mail at the time the proceeding in question 
is set for hearing by the Filing Section.!* 

It is provided by statute and rule (1) that notice of the receipt 
of a complaint, or of the Commission’s determination to proceed 
upon its own motion, is to be given to the party whose rates or serv- 
ices are in question prior to formal hearing on the matter and that not 
less than ten days after such notice the Commission must give ten 
days’ notice to all interested parties of the time and place of any 
hearing which it proposes to hold thereon, or (2) that in the alter- 
native the two notices may be combined in a single notice of not 
less than twenty days. (Sections 196.26, 196.29, 195.04, 194.14, 
Rule 7). The recent practice of the Commission for purposes of econ- 
omy has been to adopt the latter alternative. 

No provision is made by rule or statute for the handling of notices 
in proceedings instituted on applications for increased rates. In 
practice, however, not less than twenty days’ notice of hearing is 
given in such cases.'® 

“Postponement or other change in the time or place of any 
scheduled hearing will be granted only for good and sufficient reason 
and only upon request made to the Commission reasonably in ad- 
vance of the time for which such hearing is set. Such request shall 
be filed with the director in his office and a copy thereof shall be 
served upon all parties. The Commission may postpone or change 
the place of hearing upon its own motion”. (Rule 12). Written 
notice thereof will be given to all parties by the Commission. (Rule 





* Thus, of the 1182 hearings of all types which were held in the seven months 
beginning January 1, 1939, 886 were held outside of Madison. 

"The latter is discussed supra page 509. 

*In the 108 proceedings examined, an average of just over 22 days’ notice 
of the time, place, and purpose of hearings was given to all interested parties. 
In the application and complaint proceedings notices of hearings were issued on 
an average of 33 days after receipt by the Commission of complaint or appli- 
cation. 
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12). In practice postponements are requested and occur only seldom 
and then mainly to facilitate pending negotiations for settlement.’® 

“The Commission may, in its discretion, when complaint is made 
of more than one rate or change, order separate hearings thereon, 
and may consider and determine the several matters complained of 
separately and at such times as it may prescribe”. (Section 196.27). 

Similarly, the Commission may and does often consolidate two 
or more matters for consideration at a single hearing, as for ex- 
ample, when upon application for increased rates the Commission 
proceeds upon its own motion to investigate the applicant’s account- 


ing practices. 
IV. Tue Conpuct or HEARINGS 


a. In General: Hearings may be conducted “by one or more Com- 
missioners or by a duly authorized agent of the Commission desig- 
nated as an examiner”. (Rule 10, Section 196.24(3)). In practice, 
however, if for no other reason than the large number of them which 
are held, hearings are now conducted almost exclusively by ex- 
aminers.”° 

For their guidance in the conduct of the proceedings before them 
Examiners are supplied with the instructions in mimeographed form 
which issue from the periodical “procedure meetings” of the Com- 
mission and various members of its staff, as well as the Commission’s 
“Rules of Procedure and Practice”. 

But an Examiner does more than preside at a hearing mechanically 
in accordance with prescribed rules and instructions. He has “full 
authority to conduct the hearing in all particulars” (Rule 10a), and 
must often take an active part in the direction thereof, since he is 
responsible to the Commission for the state of the record. That is, 
he must take whatever action may be necessary to perfect the record 
which frequently, because the parties are for the most part not well 
prepared, obliges him to call and examine witnesses and instruct 
the parties in the proper presentation of their cases. Part of this 
burden, of course, falls upon the technical staff members who are 
present. 

Finally, an Examiner must rule on all contested motions and 
questions of evidence. But objecting parties may note exceptions on 





* In the 108 proceedings examined postponements were requested and granted 
in 5 instances, 2 of which occurred in the same proceeding. In no case did 
postponement occur on the initiative of the Commission. 

* Hereinafter for convenience the term “Examiner” will be used in reference 
to the officer who presides at Commission hearings whether he be in fact an ex- 
aminer or a commissioner. 
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the record to any ruling, or indeed any other action, of an Examiner 
and present the same to the Commission for review. (Rules 10a, 
14a). (Statistical material on this matter is presented below.) 

In connection with the foregoing description of the functions of 
an Examiner attention must be given to the following caveat which 
appears in the Commission’s instructions to Examiners: 


Note: The Examiner, as the Commission’s representative, 
must not be forced to appear as both prosecutor and judge. Ag- 
gressive fact finding and fact developing are up to the depart- 
mental representative or representatives. Staff members other 
than the presiding Examiner should not give the appearance of 
presiding jointly with the Examiner. In major hearings an Ex- 
aminer other than the one presiding or the department chief 
will examine staff members and cross-examine other witnesses. 
The Examiner shall be free to ask any questions he considers 
necessary to clarify testimony or to develop facts. 


To assist Examiners in the conduct of proceedings it is customary 
in all but the most simple cases for the technical department, or de- 
partments, within whose province a given case may fall to prepare 
for the Examiner’s use a memorandum called a “Report te Ex- 
aminer”, giving a brief rate, or service, history, as the case may be, 
of the utility, railroad or motor carrier involved, a summary of how 
the proceeding arose, and a list of the points upon which evidence at 
the hearing should be directed. Such reports were made in 66 per 
cent of the proceedings examined in which hearings were held. 

b. Functions of Staff Members (Other than Attorneys) at Hear- 
ings: Any department may send one or more representatives to any 
given hearing for the purpose of introducing such testimony or other 
evidence, including departmental records, as it may think material. 
Departments desiring to send such representatives indicate their in- 
tention to do so either in the “Report to Examiner” or in a special 
memorandum to the Examiner where no such report is made. So, too, 
if the Examiner upon perusal of the case file or departmental report 
finds that he will need technical assistance at any hearing, he may 
request the appropriate department to send representatives to the 
hearing for that purpose. In practice staff representatives were pres- 
ent and actively participated in a little more than 90 per cent of the 
Commission’s hearings in the proceedings which were examined. 

Relative to the “Duties of Departmental Representatives” at hear- 
ings the Commission’s instructions provide: 


If the case is not a major or controversial matter in which 
a staff attorney appears, the departmental representative is ex- 
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pected to present his own prepared testimony, if any, in a state- 
ment with the least possible questioning on the part of the Ex- 
aminer, and to question or cross-examine other witnesses. In 
other cases where no staff attorney is present the interested de- 
partment or departments may have two staff members present, 
one of whom will act in the capacity of an attorney for the staff, 
question his departmental colleague and cross-examine other wit- 
nesses. 

When a staff attorney is present at a hearing departmental 
representatives shall cooperate with him in the orderly presenta- 
tion of testimony in the manner decided by the staff attorney sub- 
ject to rulings by the presiding Examiner. The Commission ex- 
pects, even in cases where there is no controversy, that the staff 
will present sufficient facts at a hearing to constitute a prima 
facie case in support of the order of the Commission issued in 


such case. 


Since, as has been indicated, it is the Examiner’s responsibility to 
see to it that the record is complete, it happens not infrequently that 
he will want to and does confer concerning relevant issues and prob- 
lems with members of the Commission’s legal and technical staffs 
other than those who appear as staff representatives at the hearing. 
No official procedure exists for the holding of such conferences and 
when they occur it is on a purely informal basis. But it is clear that 
conferences of this sort are not contrary to any established Com- 
mission policy. On the other hand, it is definitely a violation of 
Commission policy for Examiners to discuss any matter whatsoever 
with persons having an interest in proceedings of the Commission, 
except where such discussion is on the record or when all interested 
parties are present.** 


c. Selection of Examiners: All members of the Commission’s 
staff are within the classified civil service of the state. There is, 
however, no classification within that service for “Examiners” as 
such, as that term is used in the nomenclature of the Commission. 
Rather, appointments to the Commission’s “Examining Section” are 
made from several unspecified civil service classifications. This be- 
ing so, there is no single recruitment, qualification, tenure or salary 
provision relating to “Examiners”. As of a recent date, however, 
all but one of the Commission’s eleven examiners were trained law- 
yers. Salaries ranged from $265 to $375 per month. Under no cir- 
cumstances are persons outside of the regular staff appointed to con- 
duct Commission proceedings. 





*™Cf. Rule 18d. 
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Examiners for particular proceedings are selected by the Filing 
Section at the time the weekly calendar is made up, that is, on the 
Tuesday immediately preceding the Monday of the week during 
which the hearing is to be held. Contrary to former practice, as- 
signment is not made with the view of having each Examiner special- 
ize in a certain type of hearing, but rather to distribute the work 
evenly and to permit each Examiner to gain experience in every 
type of hearing.?* The latter has been found to be particularly val- 
uable in that it tends to eliminate the disturbance which attended 
changes in personnel under the earlier pfactice. 

No formal rules exist concerning the disqualification of an Ex- 
aminer for bias or the substitution of one for another during the 
course of a proceeding. In a recent case when before the com- 
mencement of a hearing a charge of bias was made against the as- 
signed Examiner, the Commission left it to that Examiner to decide 
whether, under the circumstances, he ought to preside over the hear- 
ing in question. A change of Examiners resulted. 

Only in the most urgent cases, however, is the substitution of one 
Examiner for another made after a hearing has begun. Formerly in 
cases in which a hearing had been adjourned and the original Ex- 
aminer was called away on other work, a new Examiner was as- 
signed, for economy’s sake, to conclude the hearing. This practice 
was found to result in such unfortunate records that every effort is 
now made to have only one Examiner conduct any given hearing. 
xcept in the case of adjournments this is accomplished with ease. 
It follows, of course, that in Commission practice there is a strong 
policy against the granting of adjournments except in the most urgent 
circumstances or for the purpose of facilitating pending negotiations 
with a view toward informal settlement.”* 


d. The Functions of Commission Counsel at Hearings: Only in 
a small minority of hearings, roughly one-tenth of those held (9 out 
of the 108 proceedings examined), is the Commission represented 
by counsel. The basic reason for this is the fact that for the most part 
only highly technical engineering and rate problems are involved 
which can be dealt with by a staff engineer or rate expert directly much 
more expeditiously than through an attorney. Another not incon- 





™The average number of hearings per Examiner per month for the seven 
months’ period ending August 1, 1939, was just under 19. This includes all types 
of hearings and not just those pertaining to rates and services. 

*In the 108 proceedings examined, hearings were adjourned in 11 instances. 
Two adjcurnments occurred in each of two proceedings, 3 occurred in one pro- 
ceeding and 1 in each of four proceedings. 
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siderable reason is that of economy, since the attendance of counsel 
in addition to that of the technical experts whose presence would 
be necessary in any case would necessitate a considerable increase in 
the size of the Commission’s staff. 


In those hearings in which an attorney does appear for the Com- 
mission, which are ordinarily hearings particularly important from 
the point of view of the number of consumers involved or in which a 
question of law is at issue, his functions are outlined in the “in- 
structions” as follows: 


He shall (1) be the attorney for the staff, be responsible for 
the presentation, direction, and co-ordination of the staff’s evi- 
dence and as the staff’s attorney may argue questions of procedure 
or the introduction of evidence; (2) shall assist the presiding 
Examiner in securing correct procedure and a proper record; (3) 
shall be an impartial fact finder (as are the other staff members), 
and shall examine and cross-examine witnesses and question at- 
torneys and parties as may be necessary to develop all facts re- 
quired to inform the Commission; (4) shall not normally sum- 
marize testimony, make oral argument, or submit a brief, but un- 
usual circumstances may warrant his doing any or all; (5) shall 
avoid taking sides as to ultimate issues and shall be careful not to 
invade the Commission’s function of drawing conclusions and 
making decisions (as shall other staff members) ; and (6) when 
in doubt as to his proper action shall err on the side of silence or 
first consult with the Chief Examiner or a Commissioner. 


In none of the proceedings examined did counsel for the Com- 
mission submit briefs or oral argument. In 9 cases, however, (seven 
of which were consolidated in a single proceeding) Commission coun- 
sel were requested to submit memoranda on legal points involved for 
the use of the Commission. Such memoranda apparently were not 
made available to the parties, nor for all that appears were they 
apprised of its existence. In none of the said 9 cases did any of the 
parties thereto submit briefs or oral argument. 

In a recent proceeding of extraordinary importance initiated upon 
the Commission’s own motion one of the Commissioners acted as 
Counsel at the hearing for the Commission. This practice, however, 
is most unusual. 


e. The Record of the Hearing: A complete stenographic record is 
made of all formal proceedings including oral arguments before the 
Commission or its Examiners. (Section 196.34). Transcripts of such 
records are furnished free of charge to all parties to the proceedings. 
(Rule 15). It is provided, however, that not more than one transcript 
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will be furnished to any party except on the payment of specified 
copy charges. (Rule 15). To avoid any possible confusion where 
more than one representative appears at a hearing for any given party 
the Examiner at the time appearances are entered requests that such 
representatives indicate of record which one shall receive the free 
transcript. 


In the utility rate and service proceedings examined record tran- 
scripts averaged 38.9 pages per hearing (excluding exhibits). 


f. The Process of Proof :?* The problem of the applicability in 
administrative hearings of the “rules of evidence” which have been 
developed to guide the process of proof in proceedings before courts 
of law is, of course, a difficult and classical one. Among its elements 
or present purposes is the frankly investigatory nature of Commission 
hearings, the multiplicity of parties and interests involved and the 
absence of clearly defined and joined issues. The Commission’s rules 
deal with this problem as follows: 


Rules of evidence as interpreted and applied by Wisconsin 
courts will be followed, but may be relaxed in the discretion of 
the presiding Commissioner or examiner when in his opinion 
such deviation will aid in ascertaining the facts. When objection is 
made to the admissibility of evidence the presiding Commissioner 
or examiner may receive such evidence subject to later ruling by 
the Commission. The presiding Commissioner or examiner may 
in his discretion either with or without objection, exclude inad- 
missible evidence or order cumulative evidence discontinued. 
(Rule 14a). 


It results in practice that in Commission hearings “the rules of 
evidence” are in an almost constant state of “relaxation”. This is 
perhaps epitomized in the fact that one of the Commission’s most re- 





* Except where the Examiner in his discretion for sake of convenience rules 
otherwise, evidence in Commission hearings is received in the following order, 
Rule 13: 

“(a) Upon investigations on motion of the Commission—(1) the Com- 
mission’s siaf*, (2) the respondent, and (3) intervenors. 

“(b) Upon investigations instituted upon informal complaint—(1) the 
complainants, (2) the respondent, (3) the Commission’s staff, and (4) the 
intervenors. 

“(c) Upon applications and petitions—(1) the applicant or petitioners, 
(2) intervenors, and (3) the Commission’s staff. 

“(d) Upon formal complaints—(1) the complainant, (2) intervenors 
supporting the complaint, (3) the defendant, (4) intervenors supporting the 
defense, and (5) the Commission’s staff. 

“(e) Upon order to show cause—(1) the respondent, (2) the Com- 
mission’s staff, and (3) intervenors”. 
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liable Examiners is not a lawyer and by his own admission has no 
knowledge of the law of evidence.*® 

In the 108 proceedings which were examined no “appeals” were 
taken to the Commission from rulings by Examiners on questions of 
evidence. Moreover, out of the 97 appeals which were taken to the 
courts between June 9, 1931, and June 24, 1938, for review of Com- 
mission orders, only one concerned the admission over objection of 
alleged improper evidence—and that case was disposed of without a 
consideration of the evidence question. 

When objection is made to an Examiner’s ruling on the admissi- 
bility of evidence and appeal thereon taken to the Commission, the 
latter in its review considers only the “reliability” of the evidence 
questioned and not its conformity with the rules which would be 
applicable in a court of law.*® 

In respect to the matter of “judicial notice” the Commission’s rules 
provide simply and, it is submitted with all due deference, ambigu- 
ously, that 


The Commission may take judicial notice of its own public 
records and those of the state and federal governments. Such rec- 
ords may be offered in evidence by reference but shall not be re- 
ceived over objection unless opportunity for examination has been 
offered the parties. (Rule 14b). 

In practice this rule is “interpreted” to mean that the Commission 
may, or in any case the Commission does, take “judicial notice” 
of facts which are ordinarily regarded as within the range of judicial 
knowledge as well as “official notice” of facts beyond that range but 
within the range of the expert knowledge acquired by the Commission 
as a specialized tribunal. 





** See Consolidated Edison Co. v. N. L. R. B., 305 U.S. 197, 229, 59 Sup. Ct. 
206, 217 (1938): 

“The companies urge that the Board [National Labor Relations Board] 
received ‘remote hearsay’ and ‘mere rumor’. The statute provides that ‘the 
rules of evidence prevailing in courts of law and equity shall not be con- 
trolling’. The obvious purpose of this and similar provisions is to free 
administrative boards from the compulsion of technical rules so that the 
mere admission of matter which would be incompetent in judicial pro- 
ceedings would not invalidate the administrative order... . But this as- 
surance of a desirable flexibility in administrative procedure does not go 
so far as to justify orders without a basis in evidence having rational pro- 
bative force. Mere uncorroborated hearsay or rumor does not constitute 
substantial evidence”. 

**Where evidence has been admitted over strenuous objection and subse- 
quently proves to be unnecessary to the disposition of the case the Commission 
indicates in its order that the objectionable evidence was not taken into con- 


sideration. 
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In respect of the latter the Supreme Court of Wisconsin has 
said :?7 


Nevertheless from the administrative nature of the tribunal, 
the requirement of expert knowledge, the nature of the duties re- 
quired, and the subjects considered, there must be a very consid- 
erable number of duties which the Commission is authorized to 
perform without the formality of trial or hearing or the formal 
taking of evidence. This is true of all administrative tribunals. 
There is also 2 vast amount of acquired expert knowledge which 
the Commission may apply to facts in evidence, as, for example, 
when the number of tons hauled and the distance hauled and the. 
whole cost is given, what part of it usually and ordinarily repre- 
sents terminal expenses; the usual proportion of terminal ex- 
penses to miles hauled; the usual and ordinary ratio of distribu- 
tion of freight charges according to the value of the product car-: 
ried; what allowance or increase is usually and ordinarily made 
for size or bulk proportionate to weight; the average number of 
tons carried in a car; the ordinary proportion of empty to loaded 
cars; the ordinary consumption of fuel per ton mile or per pas- 
senger, and many other items of information which, while more 





* Chicago & N.W. Ry. v. Railroad Commission, 156 Wis. 47, 56, 145 N.W. 
216, 218 (1914). That there are limits, however, to what an administrative tribunal 
may officially notice and that the method by which such notice may be exercised 
is subject to limitations is quite clear. See, for example, Ohio Bell Telephone Co. 
v. Public Utility Commission, 301 U. S. 292, 57 Sup. Ct. 724 (1937), which 
arose on an attempt to obtain refunds for alleged excessive charges collected by 
a utility. The Ohio Commission held a hearing, took extensive evidence and 
fixed the value of the utility’s property as of June 30, 1935. After the close of 
the hearing the commission undertook to reduce this value for subsequent years 
by taking “judicial notice” of certain price indices obtained from engineering 
magazines and from tax records in localities where the company’s property was 
located. The data so used were not introduced in evidence and the company’s 
request to examine it was “curtly refused”. A rehearing was denied. Upon appeal 
to the United States Supreme Court this procedure was held invalid under the 
due process clause of the 14th Amendment, the Court, through Mr. Justice Cardozo, 
saying: 

“Even so, to press the doctrine of judicial notice to the extent attempted 
in this case and to do that retroactively after the case had been submitted, 
would be to turn the doctrine into a pretext for dispensing with a trial. 

“What was done by the Commission is subject, however, to an ob- 
jection even deeper. . . . There has been more than an expansion of the 
concept beyond reasonable limits. From the standpoint of due process— 
the protection of the individual against arbitrary action—a deeper vice is 
this, that even now we do not know the particular or evidential facts of 
which the Commission took judicial notice and on which it rested its con- 
clusion. Not only are the facts unknown; there is no way to find them 
out. . . . The opportunity [of controverting the evidence] is excluded here. 
The Commission, withholding from the record the evidential facts which it 
gathered here and there, contents itself with saying that in gathering them 
it went to ‘journals and tax lists’, as if a judge were to tell us, ‘I looked 
at the statistics in the Library of Congress, and they teach me thus and so’. 
This will nexer do if hearings and appeals are to be more than empty forms”. 
Id. at 301, 57 Sup. Ct. at 729. 
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difficult and complicated, are yet of the same nature as the ex- 
pert knowledge of a farmer with reference to the number of acres 
which should constitute a day’s plowing; a merchant with re- 
spect to the usual percentage of cost of packing and delivery; a 
sailor with reference to the usual number of miles which would 
be made in a given time and in a given direction with a given di- 
rection and velocity of wind. None of these estimates are mathe- 
matically accurate, but long practice in making estimates of that 
kind makes one an expert. 


Particularly important in Commission proceedings is the material 
which it has in its files, especially the annual reports required of 
companies subject to its jurisdiction and the accumulated material of 
record in previous proceedings. With reference to the problem of 
whether such data must be introduced in evidence, if it is to be used, 
the Supreme Court of Wisconsin has said :*8 


The method of ascertaining what is a reasonable rate by a 
computation of the cost of service is here aided and supplemented 
by a comparison with what it costs other roads to perform like 
services (as disclosed by material in the Commission’s files). We 
do not think it necessary that these public documents be formally 
offered in evidence before the Railroad Commission or certified 
up to the circuit court in every action brought to review an order 
of the Commission. All parties know of their existence, the ap- 
pellant itself furnished a report for the period in question, the 
cost of the services in question was a fact peculiarly within the 
knowledge of the appellant if within the knowledge of any person, 
and the statute justly throws the burden on the appellant in the 
matter of showing the rate fixed by the Commission is unreason- 
able. The Commission and the court may take judicial notice of 
the contents of these public records, and both parties are at lib- 
erty to present computations therefrom at any stage of the litiga- 
tion even in this court. 


In the following year, however, the court suggested the following 
caveat :*° 





* Chicago & N.W. Ry. v. Railroad Commission, 156 Wis. 47, 62, 145 N.W. 
216, 220 (1914). 

* Duluth St. Ry. v. Railroad Commission, 161 Wis. 245, 257 (1915). Cf.: 
“The objection to the use of the data contained in the annual reports is not lack of 
authenticity or untrustworthiness. It is that carriers were left without notice of 
the evidence with which they were, in fact, confronted, as disclosed by the find- 
ing made. The requirement that in an adversary proceeding specific reference be 
made, is essential to the preservation of the substantial rights of the parties”. 
United States v. Abilene & Southern Ry., 265 U.S. 274, 289, 44 Sup. Ct. 565, 570 
(1924). See also Interstate Commerce Commission v. Louisville & Nashville R.R., 
227 U.S. 88, 33 Sup. Ct. 185 (1913) ; West Ohio Gas Co. v. Public Utilities Com- 
mission of Ohio, 294 U.S. 63, 55 Sup. Ct. 316 (1935). 
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As we understand the record, this inventory, with the appraisal 
made by the engineers of the Commission, was one of the files of 
its office when the hearing was had, and might, we think, properly 
be considered by the Commission. . . . Of course, common fair- 
ness would dictate that the plaintiff be advised of the appraisal 
made by the employees of the Commission, if the Commission 
intended to use such figures as a basis for decision. We do not 
understand it to be claimed that there was any intentional suppres- 
sion by the Commission of evidentiary matter of this kind. 


Thus in practice serious effort is made by the Commission in 
all hearings to have any data in its files which might be needed for 
the disposition of the matter in hand introduced into the record by 
reference. Where objection to such procedure is made the evidence 
in question is submitted to the objecting party for examination and is 
thereupon offered in evidence as an exhibit or by the testimony of a 
staff member acting as an expert witness. Indeed, whenever material 
of this kind is in such form that it can readily be introduced in evi- 
dence it is so handled and not made the subject of “judicial” or 
official notice. Finally in proceedings in which the Commission does 
take “judicial” or official notice, that fact is indicated in its orders. 

Subject to the limitations mentioned, the Commission ordinarily 
considers only evidence of record in the determination of issues be- 
fore it. However, in cases of a highly technical character the results 
cf ex parte investigations may be considered. Thus, to take a recent 
example, where it was necessary for the disposition of a case to know 
the amount of leakage in a certain piece of electrical equipment, the 
evidence of the parties thereon being inconclusive, at the close of the 
hearing the Examiner announced that the Commission’s Engineering 
Department would test the equipment and that the results of that 
test would be considered in preparing the order along with the evi- 
dence of record. Thereafter a test was made, a report thereon sent 
to all parties and an order issued. Any party objecting to such pro- 
cedure, or to the results of the report, could then have sought, and 
under the circumstances no doubt would have obtained, a rehearing 
or a reopening of the case.*° 





* See the remark of Commissioner Kannenberg that “Even after the hearing 
is closed, if the Commission is not satisfied as to the facts, it frequently sends 
out its own engineers, accountants or other investigators to determine and report 
what the facts are. Such reports are submitted to the interested parties, and the 
decision is based entirely thereon”. 19 Wis. B.A. Rep. 118, 122 (1929). Compare 
Mr. Justice Holmes, speaking for the Court: 

“We remark that it is stated in the Commissioner’s [Interstate Com- 
merce Commission] report that they base their conclusion more largely 
upon their own investigation than upon the testimony of the witnesses. 
It would be a very strong proposition to say that the parties were bound in 
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All witnesses testifying at Commission hearings are under oath 
administered by the Examiner and are subject to cross examination 
by any party other than the ones for whom they appear.*! An aver- 
age of 4 witnesses per hearing testify in Commission proceedings. 

Depositions are used so seldom in Commission hearings that 
there can hardly be said to be any established procedure in relation 
thereto except as is provided in the rules to the effect that 


The Commission or any party may in any hearing cause the 
deposition of witnesses residing within or without the state to be 
taken in the manner prescribed by law for like depositions in civil 
actions in circuit courts. (Rule 20c, Section 196.33). 

The presiding Commissioner or examiner shall have all the 
inquisitorial powers granted to the Commission and the powers of 
a court commissioner relative to depositions. (Rule 20d, Section 


196.24). | 


g. Securing or Compelling Evidence: Subpoenas to compel the 
‘production of evidence (whether from within or without the state) 
or the attendance of witnesses at Commission hearings may be signed 
and issued by the Commission, or by any Commissioner or Examiner. 
(Section 325.01(4), 196.02(6)). Such subpoenas are equally avail- 
able for the use of the Commission and the parties to proceedings 
before it.8* Persons subpoenaed are entitled to the same compen- 
sation as is provided for witnesses in civil cases in courts of record 
(Section 196.32), but 





the higher courts by a finding based on specific investigations made in the 
case without notice to them. . . . Such an investigation is quite different 
from a view by a jury, taken with notice and subject to the order of the 
court, and different again from the question of the right of the Commission 
to take notice of results reached by it in other cases, when its doing so is 
made to appear in the record, and the facts thus noticed are specified, so 
that matters of law are saved”. United States v. B. & O. Southwestern Ry., 
226 US. 14, 20, 33 Sup. Ct. 5, 6 (1912). 
= “All parties must be fully apprised of the evidence submitted or to be con- 
sidered, and must be given an opportunity to cross-examine witnesses, to inspect 
documents, and to offer evidence in opposition or rebuttal”. Interstate Commerce 
Commission v. Louisville and Nashville R.R., 227 U.S. 88, 93, 33 Sup. Ct. 185, 
187 (1913). 
= “The ‘right’ to subpoena witnesses is one of the peripheral privileges of a 
party adverse to the government the refusal of which may or may not be violative 
of ‘fair hearing’ or ‘due process’. The problem may be said to have two aspects: If 
the administrative body has the power to subpoena and exercises it freely to com- 
pel the attendance of witnesses for the government, must that power be used 
with corresponding liberality for the benefit of the adverse party? And if the 
administrative body is given no subpoena power whatsoever, is the omission neces- 
sarily fatal? Neither question has been fully answered by the Supreme Court. 
Inconclusive answers to the latter have been given, and no answer at all to the 
former”. Comment (1940) 53 Harv. L. Rev. 842, 843. 
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No witness subpoenaed at the instance of the parties other 
than the Commission shall be entitled to compensation from the 
state for attendance or travel unless the Commission shall certify 
that his testimony was material to the matter investigated. (Rule 
20, Section 196.32). 


In case any person who has been sworn in as a witness at a 
hearing is directed to answer any question or produce any document 
and shall refuse to do so, the Commission may proceed in a proper 
court of record to cite such person to show cause why he should not 
give the evidence as directed or be punished for contempt. (Rule 
20e). Moreover, Examiners are empowered to call upon a sheriff or 
other peace officer to maintain proper order and decorum or to ad- 
journ any hearing in case the conduct of witnesses, spectators, or 
other persons interferes with the orderly holding of such hearing. 
(Rule 20e). 

Finally, the Commission has broad power to inspect the premises, 
books and accounts of, and to require the submission of information 
1elevant to its affairs by, any public utility, railroad or motor carrier 
subject to its jurisdiction.** 

None of the foregoing powers of the Commission are formally 
exercised for the purpose of securing evidence except in a negligible 
number of instances. Their mere existence, however, is believed by 
persons of considerable experience in Commission affairs to be ex- 
tremely important as a deterrent to persons who might otherwise re- 
fuse to cooperate. Thus, in practice the chief sources of evidence and 
information necessary in the performance of its functions by the 
Commission are (1) the annual reports required of all companies sub- 
ject to Commission’s jurisdiction; (2) the voluntary testimony of the 
parties to Commission proceedings and their representatives; (3) 
material voluntarily submitted upon the informal request of the 
Commission’s staff; and (4) material of record in previous pro- 
ceedings. 


V. ProcepurE AFTER THE CLOSE OF THE HEARING 


a. Briefs and Oral Argument: At the conclusion of the testimony 
the parties are given an opportunity to indicate upon the record 
whether or not they desire to file briefs and to submit requests for 
oral argument before the Examiner or the Commission. Ordinarily 
such requests are granted as a matter of course, though in practice 





“See Wis. Stat. (1939) §§196.02 (5), 195.03 (7), 195.03 (8), 195.03(9), 
194.11, 194.14. 
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they are made only rarely.** Of the 108 proceedings examined oral 
argument was requested and granted in only one instance, while 
briefs were filed in four. 


All oral argument is stenographically recorded and becomes a 
part of the formal record of the proceeding as do also any briefs 
which may be filed. 


The Commission’s rules with respect to the filing of briefs provide : 


Parties desiring to submit briefs shall, unless otherwise di- 
rected by the presiding commissioner or examiner, file the briefs 
within 15 days after mailing of transcript. Reply briefs shall 
be filed within 5 days thereafter. Parties shall serve copies of their 
briefs upon all adverse parties on or before the date of filing. 
Due notice of such service shall be given the Commission. The 
parties shall indicate on the record at the close of the testimony 
whether they desire to file briefs. (Rule 18). 


b. Appeals to the Commission for the Review of an Examiner's 
Rulings: Parties objecting to any ruling or other action of an Exam- 
iner may note an exception thereto on the record and present the 
same to the Commission for review. (Rule 10a). Exceptions relat- 
ing to rulings on questions of evidence must be presented in writing 
within five days of the receipt of the transcript of the record. (Rule 
14a). Exceptions relating to other matters may be presented for re- 
view by motion, by a petition for further hearing, or by brief or 
oral argument. (Rule 10a). 

Though exceptions are rather frequently noted, appeals thereon 
are carried to the Commission in an extremely small number of cases. 
In the 108 proceedings examined no appeals of this nature whatso- 
ever were prosecuted. In fact, the writer is informed that not more 
than five such appeals have been made in the last three years. 


c. Examiner's Reports: With respect to Examiner’s reports the 
Commission’s rules provide simply that: 





™““Many requirements essential in strictly judicial proceedings may be dis- 
pensed with in proceedings of this nature [i.e., proceedings before an adminis- 
trative tribunal]. But even here a hearing in its very essence demands that he who 
is entitled to it shall have the right to support his allegations by argument how- 
ever brief. . . .” Londoner v. Denver, 210 U.S. 373, 386, 28 Sup. Ct. 708, 714 
(1908). “A full hearing [before an administrative tribunal] is one in which 
ample opportunity is afforded to all parties to make, by evidence and argument, 
a showing fairly adequate to establish the propriety or impropriety, from the 
standpoint of justice and law, of the step asked to be taken”. New England Di- 
vision Case, 261 U.S. 184, 200, 43 Sup. Ct. 270, 277 (1922). “Argument may be 
oral or written. The requirements are not technical”. Morgan v. United States, 
298 U.S. 468, 481, 56 Sup. Ct. 906, 912 (1936). 
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In cases which present numerous and complicated questions 
of law or fact the Commission in its discretion may direct the 
presiding commissioner or examiner to prepare a report which 
will be filed after the testimony has been closed and mailed to all 
parties of record. Parties may file exceptions to the report and 
briefs within 15 days after mailing of the report unless otherwise 
directed. Exceptions and briefs shall be served in the manner 
specified in rule 19 (quoted below). The case will be deemed 
submitted upon the filing of exceptions and briefs and if no ex- 
ceptions or briefs are filed upon termination of the time fixed for 
such filing or upon completion of oral argument if thereafter held. 
(Rule 21). : 


The foregoing rule has been in effect only since July 6, 1939, it 
having been promulgated apparently in an attempt to meet the “re- 
quirements” of the second Morgan case.** As of January 6, 1940, 
the writer is informed that only one Examiner’s report had been 
ordered by the Commission. That report was to “constitute a state- 
ment by the Examiner of what he thinks the evidence establishes and 
what in the light thereof he thinks the order ought to be”. As of the 
time of the present writing the report in question had not been com- 
pleted.*¢ 

In no circumstances are the parties to a hearing required or re- 
quested by the Commission to submit proposed findings of fact. Pro- 
cedure of this kind was at one time contemplated by the Commission, 
but was not adopted in view of the then customary obscurity of the 
issues in Commission proceedings (this was before the adoption of 
the practice of an opening statement by the Examiner and an off-the- 
record conference for the purpose of clarifying the issues). 


d. The Mechanics of Deciding Cases: The Commission’s in- 
structions under the Heading “Handling of Orders” provide: 





** Morgan v. United States, 304 US. 1, 58 Sup. Ct. 773, 999 (1938), discussed 
infra page 532 et. seq. 
** With respect to the use of examiner’s reports in proceedings before the In- 
terstate Commerce Commission a distinguished authority writes: 
“The method of proposed reports, exceptions, and arguments, as described 
above, has proved to be of great value to all concerned. Proposed reports 
focus attention upon the controlling issues and their disposition, and thus 
subject the essentials of the controversy to the close scrutiny of the parties 
prior to actual decision. In the words of the Commission: ‘The practice of 
submitting reports proposed by the examiner to the parties . . . is designed 
to afford the parties the fullest opportunity to have their cases fairly pre- 
sented to the Commission.’” Sharfman, The Interstate Commerce Com- 
mission (1937) Part IV, 231. 
In Commission procedure it seems that the device of a rehearing is used to much 
the same effect as the examiner’s report is used by the Interstate Commerce Com- 
mission. See “Rehearings” infra page 537. 
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(1) If no hearing held—the Department principally interested 
in the matter will write the order. . . . 

(2) After: Hearing. ... The Examiner who presided or to 
whom the case is assigned (in which one or more Commissioners 
presided) shall be responsible for the preparation of the order. 

When the transcript is ready the original and the case file 
will be routed to the Examiner except when he directs, in a note 
attached to the file at the conclusion of the hearing, that he 
wishes the file routed first to the Department principally inter- 
ested in and represented at the hearing for preparation of recom- 
mendations on technical matters. . . . 

Unless good and sufficient reason is shown, the rough draft 
order shall be ready for check by another member of the Exam- 
ining Section and by interested Departments within one week 
after receipt of the transcript and case file by the examiner. . . . 


If a Department take exception to the order and the Examiner 
and Department cannot agree, it shall be the duty of the Ex- 
aminer to arrange for a conference on the rough draft with one or 
more Commissioners. Such conference will be arranged in the 
usual way through the main office. . . . 


In major cases the order shall not be prepared until after a 
conference has been held with the Commission. 
(3) General. 

a. Examining Section Check. In all cases the Examining 
Section will check the rough draft order. The changes made by 
the Examining Section will be binding on the staff member who 
drew the order. If the staff member takes exception he may con- 
fer with the Examining Section. If the conference does not settle 
difficulties, the matter shall be taken up with one or more Com- 
missioners. .. . 

b. General Check of Orders. In all cases (except motor trans- 
portation orders on operating rights which go to the Editorial 
Section) the Assistant Director [now the Assistant Secretary] 
will check orders in rough draft for spelling, punctuation, capital- 
ization, grammar, accuracy and typographical errors of arrange- 
ment and form. . . . The Assistant Director’s and the Editorial 
Section’s changes will be made in red pencil and will be binding 
upon the staff member who drew the order, subject to conference, 
and appeal, if necessary to a Commissioner. . . . 

The revised Examiner’s copy of rough draft and case file 
will be returned to the Examiner who drew the order for typing 
in final form. The routing form shall be placed on top of the 
final draft order and transmitted together with the case file 
(which shall include all altered rough draft copies) to the Di- 
rector [now Secretary] for Commission consideration. 

The same general procedure shall apply also to orders not 
drawn by Examiners. 
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(4) Commission Consideration. 

a. Orders After Hearing: the Examiner shall present the 
final order to one Commissioner if there was no controversy at 
the hearing. If there was controversy, or if deemed desirable by 
the Director [now Secretary] or a Commissioner the final order 
shall be presented to a quorum of the Commission. At such pre- 
sentation, the Department head shall, if he desires, be present to- 
gether with such staff members as the Commission shall deem 
necessary. 

b. Other Orders: The Department head shall present the final 
order to a Commissioner, but if deemed desirable by the Director 
or a Commissioner, the presentation shall be before a quorum of 
the Commission. 

c. Presentation: If the Examiner or Department head wishes 
to discuss the order with a Commissioner or Commissioners, be- 
fore the order is signed he shall write “d” after the line “received 
by Director on ...... ” on the routing form. Otherwise the order 
will ordinarily be signed by the Commission without requiring 
the presence of the Examiner, Department head, or other staff 
members. 


An examination of the files in the 108 proceedings to which ref- 
erence has already been made discloses that 89 orders (exclusive of 
consent orders in the 15 cases terminated by settlement, and 6 sup- 
plementary orders) were issued to dispose of 104 of them. The re- 
maining 4 were still pending at the time of the conclusion of the pres- 
ent study. 

The statistical material under the present heading is predicated 
upon an examination of the proceedings terminated by these 89 
orders and will be presented as nearly as may be in the sequence of 
handling orders outlined by the Commission’s instructions above 
quoted. It must be borne in mind that all material herein is predicated 
only and entirely upon what appears of record and does not take 
into account the many informal conferences and discussions by tele- 
phone and otherwise which must have occurred but of which there 
is no record in the Commission files. 

In 2 proceedings no appearances were entered at the scheduled 
hearings and the rough draft orders were consequently drawn up 
by the appropriate technical department. In neither case was any 
change made as a result of the Examining Section Check. Minor 
changes in form were made by the Assistant Secretary in the general 
check and accepted without question by the staff member who drew 
up the order. The rough draft order in each instance was adopted 
by the Commission as its final order and issued on the day following 
that on which the draft order was submitted to the Commission for 
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its consideration. The record does not indicate that any discussion in 
either of the two matters was held between the department which 
drew up the draft order and the Commission or any Commissioner. 

No Commissioner or Commissioners presided over any of the 
hearings in the remaining 87 proceedings and in no instance were 
any specific instructions issued altering the course of procedure out- 
lined in the general instructions as quoted above. Thus in each of 
these 87 proceedings the rough draft order was drawn up in the 
first instance by an Examiner. 

In 64 cases the Examiners requested and received “recommenda- 
tions on technical matters” from one of the technical departments. 
The writer’s examination of these recommendations convinces him 
that in substantially all instances such recommendations constituted in 
effect the actual decisions in the cases to which they related. That is, 
the technical departments’ recommendations invariably covered the 
whole case and not merely some “technical” aspect thereof. They 
invariably reviewed all the evidence, presented findings of fact, con- 
clusions of law predicated thereupon, and an argumentative opinion 
in support of the conclusion reached. In fact it would seem that 
for the most part in these cases the only function of the examiners’ 
rough draft orders was to translate into more finished form the 
substantive recommendations of the technical departments.** 

Corrections (for the most part of a substantive nature) in the 
rough draft orders were made by the technical departments in 38 pro- 
ceedings. (In 31 of these 38 proceedings recommendations “on tech- 
nical matters” had already been made, but apparently had not been 
closely enough adhered to, or had been misinterpreted, by the Ex- 
aminers). In all but one instance these corrections were submitted 
to the Examiner in memorandum form and not by conference as 
contemplated in the instructions. In all cases apparently the correc- 
tions were accepted by the Examiner for no appeals were taken to 
the Commission. 

Conferences were held between the Examining Section and the 
Examiner who drew up the rough draft orders in 3 instances after 
the Examining Section check. Apparently all difficulties were ironed 
out in those conferences for no appeals were taken to the Commis- 
sion. 

Changes in form were made in substantially all proceedings as 
a result of the general check by the Assistant Secretary. All changes 
of this type were accepted without question by the Examiners who 





* Compare the comments of the Wisconsin supreme court quoted infra page 
534. 
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drew up the respective rough draft orders, by the Examining Sec- 
tion and by the interested departments. 

So far as the record discloses the final draft order in each pro- 
ceeding was presented to at least a quorum of the members of the 
Commission in all but one case. In every proceeding the final order 


was signed by not less than two of the three Commissioners. 


Requests by Examiners or department heads for discussion with 
the Commission in connection with its consideration of final draft 
orders were indicated upon the routing sheet in 5 instances. Re- 
quests by the Commission for such discussion occurred of record in 
3 instances. In 9 cases (7 of which were consolidated into a single 
proceeding) the Commission requested and received legal advice from 
the Examining Section in respect to pending draft orders. It must 
be understood, of course, that the entire case file including all intra- 
departmental reports and memoranda on the matter at hand as well 
as the record transcript in each proceeding is presented to the Com- 
mission along with the final draft order. 

The dates on the routing sheets indicate that in 8 cases the Com- 
mission issued its final order on the same day on which it had re- 
ceived the final draft order, in 59 cases on the day following receipt 
of the final draft, in 6 cases on the second day following the receipt 
of the final draft order and in the remaining 16 cases from 3 to 12 
days after such receipt. (These figures make no distinction between 
holidays and regular working days.) It must be noted in this connec- 
tion that the Commission issued between 200 and 250 orders per 
month, or to use a minimum figure, about 7 orders per day for the 
period in question. 

As has already been indicated an average of 33 days elapsed 
between receipt by the Commission of the complaint or application 
and the mailing of the notice of hearing, while 22 days elapsed on 
the average between the mailing of the notice and the opening of 
the hearing. A great majority of hearings were concluded on the 
same day on which they were opened, the average hearing requiring 
only slightly more than one day (counting each day on which a hear- 
ing was in progress as a full day). Sixty-nine days on the average 
elapsed between the close of the hearing and the issuance of the 
order. Thus the proceedings averaged about 125 days from beginning 
to end.** 





“This does not take into account the time which was “lost” through post- 
ponements in 4 proceedings and adjournments in 11. It is estimated that such 
delays would increase the total average period by not more than 10 days at the 
most. 
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Because of their tremendous importance it seems desirable at 
this time to make a brief excursus for the purpose of considering 
in some detail the United States Supreme Court decisions in the 
Morgan cases,*® and thereafter to ponder on the problem of the ex- 
tent to which Commission procedure is compatible with the rules an- 
nounced therein. 

Pursuant to the provisions of the Packers and Stockyards Act,*® 
Secretary of Agriculture Hyde in 1930 directed an inquiry into the 
reasonableness of the rates charged by the marketing agencies in 
the Kansas City Stockyards. Evidence was taken before an examiner. 
Both the government and the marketing agencies were represented by 
counsel. The Acting Secretary of Agriculture heard oral argument, 
and Morgan, one of the marketing agents, submitted a brief. In 
May, 1932, as a result of the inquiry a rate order, with findings in 
support thereof, was issued by the Secretary over his own signature. 
But because of altered economic conditions this order was vacated 
in July, 1932. A rehearing was held before Acting Secretary Tug- 
well. New evidence was introduced. Oral argument and briefs 
were submitted by Morgan, but only “very general” oral argument 
was submitted on behalf of the Government. Morgan’s request for 
a trial examiner’s tentative report to be used as a basis for argument 
and exception was denied. Thereafter in June, 1933, a new rate 
order, with findings in support thereof, was signed and issued by Sec- 
retary Wallace. Morgan then sought an injunction in a Federal Dis- 
trict Court attacking the order principally on the merits, but alleging 
also that he had been denied a “full hearing” because: (1) he had 
not been adequately apprised of the government’s claims and given 
an opportunity to argue on the issues so presented, and (2) the Sec- 
retary did not personally hear or read the evidence presented, but 
obtained the information on which his. order -was predicated solely 
from employees of his department. The injunction was denied on 
the merits and the procedural allegations stricken.‘ In an appeal to 
the Supreme Court the judgment of the district court was reversed 





* Morgan v. United States, 298 U.S. 468, 56 Sup. Ct. 906 (1936) ; Morgan v. 
United States, 304 U.S. 1, 58 Sup. Ct. 773, 999 (1938). 

“ 42 Stat. 159, 166 (1921). So far as pertinent here the statute provides: “Sec. 
310. Whenever after full hearing upon complaint . . . or after full hearing under 
an order for investigation and hearing made by the Secretary [of Agriculture] on 
his own initiative . .. , the Secretary is of the opinion that any rate, charge, 
regulation or practice of a stockyard owner or market agency .. . is or will be 
unjust, unreasonable or discriminatory, the Secretary—(a) may determine and 
prescribe what will be the just and reasonable rate or charge, or rates or charges, 
to be thereafter observed in such case... .” 

“Morgan v. United States, 8 F. Supp. 766 (W.D. Mo. 1934). 
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and the case remanded on the ground that the government should have 
been required to answer the stricken allegations. The crux of the 
opinion appears in the following quotation :*? 


The requirement of a “full hearing” has obvious reference to 
the tradition of judicial proceedings in which the evidence is 
received and heard by the trier of the facts. The “hearing” is 
designed to afford the safeguard that the one who decides shall 
be bound in good conscience to consider the evidence, to be 
guided by that alone, and to reach his conclusions uninfluenced 
by extraneous considerations which in other fields might have 
play in determining purely executive action. The “hearing” is 
the hearing of evidence and argument. If the one who de- 
termines the facts which underlie the order has not considered evi- 
dence or argument, it is manifest that the hearing has not been 
given. 


On remand Secretary Wallace and members of his staff testified 
at some length as to the part which the former had played in the 
rate order proceedings. This testimony indicated that the Secretary 
had read the plaintiff’s brief and some portions of the record, and 
had made his own decision, though relying in part at least on ex parte 
consultation with and memoranda from his departmental subordi- 
nates. The district court again refused to grant an injunction and an 
appeal was taken to the Supreme Court. This time the latter was 
apparently satisfied that the requirements indicated in its former 
opinion had been met, but again reversed the decision of the lower 
court on the ground that,** 


The right to a hearing embraces not only the right to present 
evidence, but also a reasonable opportunity to know the claims 
of the opposing party and to meet them. The right to submit 
argument implies that opportunity ; otherwise the right may be a 
barren one. Those who are brought into contest with the Gov- 
ernment in a quasi-judicial proceeding aimed at the control of 
their activities are entitled to be fairly advised of what the Gov- 
ernment proposes and to be heard upon its proposals before it 
issues its final commands. 


Since initially the whole matter had begun as a general inquiry 
into existing rate conditions, it is manifest that the government could 
not at the outset have advised the marketing agencies of what its 
“proposals” were. That is, the government would not be in a position 
to make any “proposals” until the results of the investigation were 





“298 U.S. 468, 480, 56 Sup. Ct. 906, 911 (1936). 
* 304 US. 1, 18, 58 Sup. Ct. 773, 776 (1938). 
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known. By what method then could the requirement indicated in 
above quotation from the court’s opinion be satisfied. In the first 
Morgan opinion the court had remarked that while an examiner’s re- 
port for such purposes would have been desirable, it was not essential. 
In the second Morgan opinion the court referred to “the absence of 
any report by the examiner” in deprecatory terms, and then reconciled 
this attitude with its earlier remarks on the ground that :* 


. . . what would not be essential to the adequacy of the hear- 
ing if the Secretary himself makes the findings is not a criterion 
for a case in which the Secretary accepts and makes as his own 
the findings which have been prepared by the active prosecutors 
for the government, after an ex parte discussion with them and 
without according any reasonable opportunity to the respondents 
in the proceeding to know the claims thus presented and to con- 
test them. 


To what extent is the Commission’s procedure for the handling 
of its orders compatible with the requirements of a “full hearing” 
as prescribed in the Morgan decisions? The Supreme Court of Wis- 
consin has answered this in part at least as follows :*5 


The Company also complains that the findings were prepared 
from memoranda furnished by expert witnesses who were mem- 
bers of its [the Commission’s] staff or its employees; that these 
memoranda were in effect adopted by the Commission as its find- 
ings with the result that the Company was not apprised of the 
nature of the proposed findings and therefore denied a hearing 
under the doctrine of Morgan v. United States. . . . The Com- 
mission may not abdicate its power or delegate its fact finding 
function to material witnesses. In cases, however, involving spe- 
cial or technical problems, the Commission may without depriv- 
ing a party of due process or a fair hearing delegate to members 
of its staff even though they have been material witnesses the duty 
of putting into proper form and technical language its findings 
upon the engineering and accounting questions. There is no rea- 
son to suppose that the contribution of the witnesses to the find- 
ings was any more than that of casting them into technical language 
appropriate to the disposition of accounting and engineering 
problems. This function the Commission was doubtless unequipped 
to perform. We conclude that the use of the technical staff in 
this way infringed no constitutional rights of the Company and 
constituted no violation of the statutes, although where this pro- 
cedure is adopted the doctrine of the Morgan case does apply 
and notice of the findings should be served upon the Company 





“304 US. 1, 22, 58 Sup. Ct. 773, 778 (1938). 
“ Wisconsin Telephone Co. v. Public Service Commission, 287 N.W. 122, 142 
(Wis. 1939), cert. denied, 60 Sup. Ct. 514 (1940). See “Rehearings” infra. 
































July] PUBLIC SERVICE COMMISSION 535, 


and an opportunity given for an argument on the basis of these 
findings. This right was accorded to the Company when the re- 
hearing was granted and the matter reargued. 


e. Commission Orders: In final form Commission orders, like 
the customary decisions of courts of law, are accompanied by find- 
ings of fact, conclusions of law and an argumentative opinion pur- 
porting to explain the reasons for the results attained.*® 


A copy of the order is sent by registered mail to every party 
who enters an appearance in any proceeding before the Commission 
and until recently all orders were published in full in the “Wisconsin 
Public Service Commission Reports”. Under present practice, how- 
ever, for purposes of economy only the most important orders appear 
in full in the “reports”, less important orders are presented in syl- 
labus form and purely routine matters are omitted entirely. The de- 
termination of how each particular order is to be treated in this 
respect is made by the Commission’s Assistant Secretary upon the 
recommendations of interested staff members indicated on the “rout- 
ing sheet” referred to above (under the heading “The Mechanics of 
Deciding Cases’’). 

Pursuant to the Commission’s instructions it is the duty of the 
person responsible for the drawing up of the initial rough draft 
order in a given proceeding to make whatever investigation may be 
necessary to ascertain whether or not the provisions of the order as 
finally issued are being carried out and to report to the Commission 
any infractions or other difficulties. In only one of the 108 proceed- 





“ Compare Saginaw Broadcasting Co. v. Federal Communications Commission, 
96 F. (2d) 554, 559, (App. D.C. 1938), cert. denied, 305 U.S. 613 (1938), in which 
the court, after indicating the necessity of findings of fact in administrative orders, 
said: 


“In discussing the necessary content of findings of fact, it will be help- 
ful to spell out the process which a commission properly follows in reach- 
ing a decision. The process necessarily includes at least four parts: (1) 
evidence must be taken and weighed, both as to its accuracy and credibility ; 
(2) from attentive consideration of this evidence a determination of facts 
of a basic or underlying nature must be reached; (3) from these basic 
facts the ultimate facts, usually in the language of the statute, are to be 
inferred, or not, as the case may be; (4) from this finding the decision 
will follow by the application of the statutory criterion. For example, be- 
fore the Communications Commission may grant a construction permit, 
it must, under the statute, be convinced that the public interest, conven- 
ience, or necessity will be served. An affirmative or negative finding on 
this topic would be a finding of ultimate fact. This ultimate fact, however, 
will be reached by inference from basic facts, such as, for example, the 
probable existence or non-existence of electrical interference, in view of the 
number of other stations operating in the area, their power, wave length 
and the like. These basic facts will appear or fail to appear, as the case 
may be, from evidence introduced when attentively considered”. 
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ings examined was it necessary for the Commission to take any action 
co secure compliance with the terms of one of its orders. And that 
case was quickly disposed of by a letter from the Commission’s Sec- 
retary to the recalcitrant party threatening to call the matter to the 
attention of the Attorney General.** 

Under appropriate circumstances the Commission may issue an 
order “calling for a test of actual results under the requirements 
prescribed by such order, during which test period the Commission 
may retain jurisdiction of the subject matter”. (Section 196.395). 
This device is used particularly in rate cases where prior to the pro- 
ceeding in question the accounting practices of the utility, railroad 
or motor carrier involved have been inadequate. Orders of this kind 
were issued in 5 of the 108 proceedings examined. Similarly the 
Commission may at any time on its own motion upon notice to the 
utility, railroad or motor carrier and opportunity to be heard alter, 
amend, or rescind any order which it has issued. (Sections 196.39, 
195.05, 195.14). In 3 of the 108 proceedings examined orders as 
originally issued were altered, in one instance to clarify the original 
order and in two instances to grant additional time for complying 
with the original order. 

Finally at any time— 


(a) After the expiration of 20 days after the making of an 
order or other determination by the Commission, review of the 
same by the Commission may be sought by petition to the Com- 
mission for a reopening of the proceeding for the purpose of 
receiving further evidence or reconsidering the evidence already 
presented and for rescission, amendment, or alteration of the 
order or determination. (See Section 196.39, Statutes). 

(b) Such petition shall state the grounds upon which it is 
based and the relief sought by the petitioner. It shall be served 
‘in the ‘same manner as is provided for applications for rehearing. 
(Rule 25). 


In only one of the 108 proceedings examined was a petition for 
reopening filed. Oral argument before the Commission in. support 
of the petition was had, but the petition was denied. No appeal was 
taken to.the courts on the matter. 

Fifteen of the said 108 proceedings were settled by agreement 
after hearing had_been scheduled, 19 were terminated by negative 
orders, i.e. orders dismissing the proceedings without changing the 
status quo, 70 were terminated by orders requiring the defendants, 
respondents or applicants to make changes in their respective rates, 





“Cf. Wis. Stat. (1939) $195.07. 
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services, or practices and 4 were still pending at the time the pres- 
ent study was being made. 

Of the 15 proceedings which were disposed of by settlement after 
hearings had been scheduled 5 had been initiated upon informal 
complaint, 3 on formal complaint, 3 on application for increased rates 
and 4 upon the Commission’s own motion as a result of its audit of 
annual reports or of its investigations in connection with other pro- 
ceedings. 

Of the 19 proceedings in which negative orders were issued 10 
were initiated on informal complaint, 6 on formal complaint, and 
3. on the Commission’s own initiative as a result of its audit and 
examination of annual reports. Of course, it does not follow that 
in all other proceedings the “relief” initially sought was obtained. 
For example, in the proceedings on applications for increased rates, 
reductions must have resulted in some instances. Accurate statistics 
on such matters would have required considerably more time than 
was available for purposes of this study. 

In 6 of the 108 proceedings supplementary orders (exclusive of 
3 granting or denying reopenings and rehearings) were issued. Three 
of the 6 were issued to clarify or extend the effective date of: the 
original orders as has been indicated, one was issued to dismiss nega- 
tively a proceeding after a trial period order had been issued, and 2: 
were isstied for the purpose of making trial period rates permanent. 

f. Rehearings: Rehearings in Commission proceedings are par- 
ticularly important because they, or at least the filing of an applica- 
tion therefor, are conditions precedent to judicial review.** 

The Commission’s rules in respect to rehearings provide, inter 
alia: 

21. Applications for Rehearing 

Any application for. rehearing shall be made within 20 days 
after any determination or order of. the Commission is made 


and filed. Such application will operate to stay the effect of the 
order until 10 days after it has been denied or the Commission 





“Wis. Stat. (1939) §196.405 (2): “No cause of action arising out of any 
order, decision or determination of the Commission shall accrue in any court to 
any person or corporation unless such person or corporation shall have made, 
before the effective date of such order or decision, application to the Commission 
for a rehearing. No person or corporation shall in any court urge or rely on any 
ground not so set forth in said application”. 

§196.405 (5): “It is hereby declared that the legislative powers of the state, 
in so far as they are involved in the issuance of orders and decisions by the 
Commission have not been completely exercised until the Cornmission has acted 
upon an application for rehearing, as provided by this section and the rules of 
the Commission, or until such application for rehearing has been denied by impli- 
cation, as above provided for”. 
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has announced its final determination on rehearing. Only one 
rehearing shall be granted. (Section 196.405, Statutes)... . 
26. Disposition of Requests for Rehearings or Reopenings 

(a) Applications for rehearing and petitions for reopening 
will be passed upon by formal order denying or granting in whole 
or in part the rehearing or reopening. The scope of such rehear- 
_ or reopening shall be limited to the matters specified in such 
order. 

(b) Unless otherwise stated in the order granting any re- 
hearing or reopening, the Commission will receive testimony and 
hear oral argument of the parties on the date set for such rehear- 
ing or reopening. Thereupon if the Commission desires written 
briefs upon the questions of law or of fact involved the time or 
times will be fixed within which such briefs may be filed by the 
parties. 


During the two year period beginning January 1, 1937, the Com- 
mission closed 6161 formal proceedings of all kinds. This entailed 
the issuance of 4359 regular orders and 1277 supplementary, interim, 
interlocutory orders and orders granting or denying applications for 
reopenings. In the proceedings so closed 261 applications for re- 
hearing were filed, 201 of which were granted. (In practice almost 
all applications alleging new or additional evidence are granted.) 
Judicial review of the Commission’s orders was sought in only 28 
cases.** 

Moreover, rehearings are extremely important for the reason 
indicated by the following excerpt from an opinion by the Supreme 
Court of Wisconsin. 


It is considered that this statute [relating to rehearings], in 
addition to insuring the Commission opportunity to make any de- 
sired corrections, gives the utility full opportunity to present 
and argue the matter to the Commission upon the basis of its 
findings and decision and its obviates and cures any defect in 
the proceeding relating to notice. The legislative process not be- 
ing complete at the time of the rehearing, the matter is open and 
by the terms of the statute, the moving party is required to specify 
the ground or grounds upon which he considers the order made 
to be unjust and unreasonable. 


CoNcLUSION 


Current literature abounds with conflicting criticisms and recom- 
mendations looking towards the improvement of administrative pro- 





“These figures were obtained from a memorandum prepared by the Com- 
mission upon the request of a legislative investigating committee. 

” Wisconsin Telephone Co. v. Public Service Commission, 287 N.W. 122, 142 
(Wis. 1939), cert. denied, 60 Sup. Ct. 514 (1940). 
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cedure. The writer has no intention at the present time of dipping 
his oar into those troubled waters. It is his purpose, however, to 
list some of the factors which asa result of the present study he 
believes might well be taken into account when ultimately the time 
arrives for making recommendations. These factors may be stated 
briefly as follows :° 

(1) During the five year period beginning January 1, 1932, the 
Commission held a total of 14,419 hearings of all types. Only 54 
appeals for review of the orders which were issued as a result of 
those hearings were taken to the courts. Out of this total the Com- 
mission was reversed only 15 times.5? These figures, it would seem, 
indicate that as a general proposition the Commission’s procedure 
affords all interested parties substantial justice within the contempla- 
tion of the statutory declarations of »olicy which it is the Commis- 
sion’s duty to enforce. 

(2) During the period between June 9, 1931, and June 24, 1938, a 
total of 97 appeals for review of Commission orders were taken to 
the courts. Of this total only 3 alleged improper procedure by the 
Commission as a basis for appeal.5* These figures would seem to in- 
dicate in general that the Commission’s procedure as such is just and 
reasonable in the eyes of the parties who actually participate in Com- 
mission “litigation”. 

(3) A large part of the Commission’s business is performed with- 
out formal proceedings. Thus during the period under examination 
only 82 formal complaints and applications with respect to utility 
rates and services were presented to the Commission. But 687 in- 
formal matters arose, 661 of which were disposed of informally. 

(4) A considerable amount of current criticism of the procedure 
of administrative tribunals is directed towards the absence of plead- 
ings similar to those used in judicial proceedings for the purpose of 





= Excepting that which appears in the two paragraphs immediately follow- 
ing, all of the data hereinafter presented is based on the material stated in the 
previous pages. 

=Frampton, Review of Administrative Decisions in Wisconsin (Unpublished 
thesis in University of Wisconsin Law School Library, 1939). 

* Pardeeville Electric Light Co. v. Public Service Commission, 2 S.C. 77 
(1936), in which appellants alleged “that all of the Commissioners then acting as 
such failed to hear or read all of the testimony and records introduced . . . prior 
to the date of the entry of said order”. Wisconsin Power and Light Co. v. Public 
Service Commission, 2 S.C. 68 (1936), in which it was alleged that improper 
evidence had been admitted into the record over objection. Commonwealth Tele- 
phone Co. v. Public Service Commission, 2 S.C. 75 (1936), in which appellants 
alleged “that the detailed evidence was not considered by the Commission . . .; 
that consideration of evidence in detail was left to employees of the Commission”. 
(Citations in this note refer to files of the Wisconsin Public Service Commission). 
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joining the issues to be passed upon by the deciding tribunal. But 
thirty years experience of the Commission under rules which contem- 
plated such pleadings seemed to indicate quite conclusively that the 
parties were not inclined to avail themselves of the alleged advan- 
tages of such procedure. The role that pleadings play in judicial 
proceedings seems to be adequately taken care of in Commission pro- 
ceedings by the extensive informal negotiations which precede all 
hearings, as well as by the device of the Examiner’s opening state- 
ment. 


(5) On the average 2 parties per hearing appear in Commission 
rate and service proceedings in addition to Commission staff members 
who appear actively in 90 per cent of the hearings. In short in the 
majority of hearings at least 3 parties participate. Under these cir- 
cumstances it is clear that a strictly judicial procedure can not well 
be adhered to, since such procedure is admittedly designed to accom- 
modate only 2 parties.®* 


This matter is stated succinctly though in somewhat different 
terms by Dr. James Hart as follows :*5 


There is a latent ambiguity in the very purpose for which our 
regulatory Commissions have been set up. This becomes appar- 
ent as soon as it is realized the discretionary choice is involved. 
An administrative tribunal is at once a regulatory and a judicial 
organ. Its raison d’etre is to protect a public interest by the con- 
trol of special groups, but its procedure involves a judicial hear- 
ing. If the tribunal regards itself as a representative of the pub- 
lic, it becomes at the hearing both judge and advocate, and in 
its decision primarily the advocate. The hearing becomes merely 
the presentation of factors which it must consider, and ceases to 
be a judicial hearing except in form. On the other hand, if the 
tribunal regards itself primarily as a court which is bound to 
base its decisions upon an impartial examination of the arguments 
of counsel, it is apt to lose sight of its main function. 


Dr. Hart accordingly proposes the abolition of the regulatory com- 
missions and the delegation of their policy formulating powers to 
purely administrative officials and their judicial powers to administra- 
tive courts. But others suggest as an alternative solution “that the 





*“The test of the judicial process, traditionally, is not the fair disposition 
of the controversy; it is the fair disposition of the controversy upon the record as 
made by the parties... . The ultimate test of the administrative is the policy 
that it formulates; not the fairness as between the parties of the disposition of a 
controversy on a record of their own making”. Landis, The Administrative 
Process (1938) 38-9. 

The President and Federal Administration in Essays on the Law and Prac- 
tice of Governmental Administration (1935) 75. 
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judicial powers shall merely be exercised in furtherance of, or with 
primary emphasis on, the public interest, and in furtherance of this 
end . . . [the elimination of] the present requirements for a judicial- 
ized procedure” is proposed.®* This latter alternative, it is submitted, 
has been adopted in substance and with considerable success by the 
Commission which is the subject of the present study. 

(6) Only 32 per cent of the parties who appeared in the rate 
and service proceedings during the period to which this study relates 
were represented by counsel. The writer has no desire to attempt to 
characterize this fact either as cause or result of the present pro- 
cedures of the Commission, but certainly it is an important factor to 
be taken into account in any consideration of the problem of the 
degree to which some of the more technical of the judicial procedures 
ought to be followed in Commission proceedings. It must be quite 
obvious, for example, that the “rules of evidence” could not possibly 
be applied with any degree of success unless substantially all parties 
appeared by counsel. In fact, as we have seen, as a matter of actual 
practice the “rules of evidence” are not generally adhered to in Com- 
mission hearings. Nor does this seem to cause any difficulty in view 
cf the fact that out of 97 appeals which were taken to the courts in 
a period of just over seven years only one was based even in part 
upon the alleged admission over objection of improper evidence. 

(7) Of those parties who do not appear by counsel a very large 
part are completely unprepared to present their cases in any intelli- 
gible or useful form. In such instances the Commission must assume 
the burden of the proceeding for them, if equitable results are to be 
attained.” It is this circumstance which is to a great extent responsi- 
ble for the charge which is sometimes made to the effect that the 
Commission acts both as “prosecutor” and “judge” in the same pro- 
ceeding. 

Similar charges are also made because of the fact that the Com- 
mission in some instances initiates proceedings which it must also 
“adjudicate”. On this matter the Wisconsin supreme court has re- 
cently said :58 


The statutory duties of the Commission place it in a very 
difficult position. While it is almost inevitable that it will be 
subject to criticism for so doing, it must furnish the evidence 





* Doyle, Independent Commissions in the Federal Government (1939) 90. 

* This incompetence on the part of many of the “litigants” before the Com- 
mission is exemplified in their complaints and applications which are frequently 
scribbled out in pencil in a highly inarticulate form. 

Wisconsin Telephone Co. v. Public Service Commission, 287 N.W. 122 
(Wis. 1939), cert. denied, 60 Sup. Ct. 514 (1940). 
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largely from members of its own staff or witnesses employed by it 
as experts. It must also act as prosecutor in the case, and when the 
case is completed, it must exercise the judicial function and it 
would be strange indeed if somewhere along the line it had not 
taken some step which would subject it to criticism, expecially if 
it be judged by standards applicable to courts. We do not find in 
the record evidence of any bias or prejudice against the Com- 
pany as such. Energetic and perhaps over-zealous prosecution of 

a case may lead to an appearance of bias and prejudice. Bias and 

prejudice attributable to some feeling against the Company is an 

entirely different thing than zeal in the discharge of a highly 
important public duty. 

In this connection it is interesting to note that during the period 
under examination only 1.2 percent of the formal utility rate and 
service proceedings held were initiated by the Commission. Of the 
total utility rate and service proceedings held (i.e. both formal and 
informal) those initiated by the Commission constituted only .016 
per cent. 

Moreover, it is highly questionable whether the Commission, even 
in proceedings which it initiates, can be said to be acting as a “prose- 
cutor” in any real sense. “A prosecutor is an official set apart to 
perform the function of ferreting out suspected crime and presenting 
the case against the offender in any adversary proceeding before a 
tribunal which is informed of the case only through the trial. An 
administrative agency does not ordinarily perform such a function. 
Where it deals with an individual in a proceeding against him, it 
begins by investigating conduct or conditions involving possible non- 
conformity to statutory rules or standards, and it continues its in- 
vestigation to the end of the proceeding. More often than not, its 
process is preventive in character, looking to future rather than past 
conditions or acts. Only rarely is it charged with remedying previous 
wrongs. Its efficiency is measured not in terms of convictions but 
in terms of the successful functioning of the law that is being admin- 
istered”. 

It is suggested in some quarters that “some gain against the con- 
sequences of so combining [prosecuting and adjudicating] functions 
has been achieved by providing for the separation of these functions 
in the administrative agency’s staff”.*! The writer has serious doubts 
on this point. Separation may be possible in a departmental organ- 





Note, for example, the Commission’s power to order the refund of ex- 
cessive charges collected by railroads and motor carriers. 

Fuchs, Current Proposals for the Reorganization of the Federal Regulatory 
Agencies (1938) 16 Tex. L. Rev. 335. 

™ Landis, The Administrative Process (1938) 103. 
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ization diagram, but personalities working towards a common goal for 
years on end refuse to be restricted by such barriers. Thus in Com- 
mission organization functions are rather distinctly separated for 
the most part, but this does not prevent a great deal of friendly, in- 
formal inter-departmental communication on matters of common in- 
terest. For example, it is quite clear that staff experts are almost 
always anxious to, and do, discuss matters on which they have worked 
with Examiners assigned to conduct the hearings thereon. One can 
but imagine the discussions which take place over the luncheon table, 
in the rest rooms and on the way to and from work—to say nothing 
of the many which the writer witnessed occurring during regular 
working hours as part of the day’s routine.® 

(8) In the 108 rate and service proceedings which were exam- 
ined oral argument was requested by a party litigant in only one in- 
stance and briefs were filed in only 4. Compare the courts’ insistence 
in the decisions cited that an administrative, as well as a judicial, 
hearing is incomplete where opportunity to present argument is de- 
nied the parties. 

(9) Although the Commission’s instructions charge Examiners 
with the responsibility in the first instance at least of drawing up 
the draft orders in proceedings over which they preside, it would 
seem that through the device of “recommendations” and “corrections” 
the technical departments in practice dictate the substance of most 
rough draft orders. 

Moreover in at least 70 of the 87 utility rate and service proceed- 
ings to which reference has already been made the rough draft orders 
as submitted to the Commission were issued without change as final 
orders. Also the fact can not be overlooked that 67 out of those 
87 orders were issued prior to the close of the day following that 
on which the respective rough draft orders were first submitted to 
the Commissioners and that on the average the Commission issued 
about 7 orders per day. 

Upon these facts it is the writer’s conclusion that in most Com- 
mission cases the “rules” prescribed in the Morgan case decisions are 





“With respect to the federal Securities and Exchange Commission, “The 
draftsmen (of rough draft orders) are under strict instructions not to confer 
with the trial examiner or with trial counsel. . . .” Lane, in Symposium on Ad- 
ministrative Law (1939) 9 Am. L. School Rev. 139, 159. 

* Although no tabulation was made it is the writer’s distinct impression that 
the greater the experience of an examiner, as such, the fewer requests he made for 
recommendations. For example, one examiner who had been with the Commission 
only a little more than a year requested recommendations in substantially all 
instances, whereas another who had been with the Commission for over twenty 
years practically never made such requests. 
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not satisfied—unless it can be said, as the state supreme court in- 
timates, that the device of the rehearing cures prior procedural defects. 
This may well be where rehearings are actually granted, but what 
of cases in which the Commission in its discretion denies application 
for rehearing? 

(10) “If the regulatory commissions, present and future, are 
wholly independent they are completely irresponsible for the doing 
of very important policy-determining and administrative work. . . . 
On the other hand, to rob the commissions of their status of inde- 
pendence is seriously to menace the impartial performance of their 
judicial and quasi-judicial work”.** It is this dilemma which led the 
Fresident’s Committee on Administrative Management to recom- 
mend the division of the work now being done by independent regu- 
latory commissions into two distinct groups, namely, administrative 
and policy-determining on the one hand and judicial and quasi-judicial 
on the other—the former to be placed in the hands of agencies within 
the regular departmental organization of the government so as to 
make them amenable to executive control, the latter to be put in 
the hands of agencies independent of executive control except for 
administrative “housekeeping” purposes.® 

Could these proposals be adopted with success in the case of the 
commission which is the subject of the present study? The writer 
is inclined to think not for the following reasons. 

Rate-making “decisions”, for example, are of the type, it is sub- 
mitted, which the President’s Committee would treat as quasi-judi- 
cial, that is, as properly within the jurisdiction of an independent 
agency. But it is almost solely by means of such decisions that 
rate-making policy under the present statutes is, or can be, formu- 
lated. In short, decisions in rate cases are themselves policy determin- 
ing. 
If on the other hand rate-making is to be treated as a policy de- 
termining function and so placed within executive control another 
difficulty arises. The basic reason for the Committee’s recommenda- 
tion that administrative and policy determining functions be placed 
under executive contro! was that this would enable the executive 
to coordinate the policies of all policy determining agencies.®* But 
under the present statutes the Commission is authorized in establish- 





“Cushman, The Problem of the Independent Regulatory Commissions in 
President’s Committee on Administrative Management, Report with Special 
Studies (1937) 219. 

* Report of the President’s Committee on Administrative Management (1937) 
4l. 


* Ibid. 
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ing rates to consider only what is “reasonable and just” (Section 

196.03(1)), which by judicial interpretation means reasonable and 
| just in relation to the value of the utility’s plant and equipment 
dedicated to public use.** There is no statutory authority, it is sub- 
mitted, for the proposition that in rate-making determinations other 
factors, such as the functions and policies of other governmental 
| agencies, may be taken into consideration. In short, policy coordin- 
ation is not a factor which under the statutes as now drawn could 
legitimately be considered in establishing rates—whether that function 
be in the hands of the executive or of an independent tribunal. 

(11) Finally, the writer is convinced to paraphrase in part a 
well known authority, that any attempt to establish a classification of 
administrative functions on the basis of the theory of the separation 
of powers is doomed to fail. To say that administrative functions are 
executive, quasi-legislative or quasi-judicial and that procedure can 
he framed, by analogy to executive, legislative and judicial procedure, 
which is suitable for these administrative functions, each considered 
as distinct from the others, is highly confusing and will not yield use- 
ful results. The crux of the matter is expediency. No regulative 
agency can properly be held accountable for socially desirable re- 
sults unless it is free in respect to the procedures necessary to secure 
them. Results, in short, not preconceived ideals based on the rhetoric 
of problems of other times and places are the major consideration. 











“On this point see Hale, Commissions, Rates, and Policies (1940) 53 Harv. 
L. Rev. 1103. 














THE WISCONSIN LAW SCHOOL IN RETROSPECT 


Marvin B. RosENBERRY 


When in 1892, the first year of President Charles Kendall Adams’ 
administration of the University of Wisconsin, preparations were 
made to remove the law school from down town where it had always 
been, to the campus, it was said: “The College of Law for the 
first time in its history seemed to be fully incorporated as an in- 
tegral part of the University”. Up to that time its status in the 
University hierarchy seems to have been that of a poor relation 
obliged to look out for himself. While the dedication of the law 
library building will not be as highly significant in the history of the 
Law School as was the occupation of the law building itself, never- 
theless it will be considered an important event. 

Upon such an occasion as this we may very briefly review the 
more significant events in the history of the Law School. 

In 1838, ten years before Wisconsin became a state, the terri- 
torial legislature made provision for the establishment of a Uni- 
versity. Nothing was done under this Act and it was repealed by 
the laws of 1848. At the same time the legislature adopted an act 
establishing a University. By that act there were to be four depart- 
ments: first, the department of science, literature and the arts; 
second, the department of law; third, the department of medicine; 
and fourth, the department of the theory and practice of elementary 
instruction. This act with its amendments is still in force. 

Professor John W. Sterling was elected the first member of the 
faculty. On February 5, 1849, he enrolled a preparatory class of 
seventeen members, which soon increased to twenty. These were the 
first University students in the department of science, literature and 
the arts. They were not on “the hill” as they met in a room pro- 
vided by private citizens. In 1857, medical and law faculties were 
organized on paper. 

During the presidency of Paul Chadbourne, 1867-1870, prepar- 
ations were made for the organization of the Department of Law 
as provided for in the act of establishment. In the budget there was 
only $2,000.00 per annum which could be devoted to the establish- 
ment of the Law School. The first law faculty, which functioned 
during the year 1868-69 was composed of J. H. Carpenter, dean and 





*This was an address delivered at the ceremony dedicating the new Law 
Library Building at the University of Wisconsin on May 4, 1940. 
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professor, William H. Vilas, subsequently United States senator 
and postmaster general, professor. The following year Harlow S. 
Orton became dean and professor, Carpenter and Vilas continuing 
as professors. Chief Justice Dixon and Justices Cole and Paine also 
gave lectures. At this period the Law School was housed in the 
State capitol and had very little contact with the rest of the Uni- 
versity. 

Judge Burr W. Jones, Law ’71, in his “Reminiscences of Nine 
Decades” refers to the informality of the instruction given in the 
year that he attended the Law School. There were twenty students in 
his class. 

Mr. Charles F. Lamb, Law ’84, informs me that at the time of his 
connection with the school, J. H. Carpenter was dean and the pro- 
fessors were William H. Vilas, I. C. Sloan and Phillip Loring 
Spooner, all practicing lawyers. Judge Romanzo Bunn occasionally 
gave lectures. At that time the school was housed in the Mills block, 
15-17-19 West Main Street, Madison, the site now occupied by the 
Levitan building. The School had rooms on the third floor. The 
quarters consisted of one lecture room which would seat from fifty 
to sixty persons. The secretary of the faculty had his office in the 
rear of what is now the American Exchange Bank, 1 North Pinckney 
Street, the building at that time being occupied mainly by the First 
National Bank. 

In an effort to ascertain what, if any, change had taken place in 
the method of conducting the Law School, I asked Mr. Lamb how 
examinations were given. He said that it was his impression that 
the members of the class graduated on the sink and swim principle. 
If the faculty thought they could swim, they were graduated. If the 
faculty thought they would sink, they were not given a degree. 

With the installation in 1889 of General Edwin E. Bryant as dean 
of the Law School, the School entered upon a new era. While the 
course had been lengthened from one year to two in 1879-80, the 
methods of instruction remained about as they were in 1868-69. 
Under Dean Bryant a full time faculty was built up. Charles N. 
Gregory, Law ’71, came in 1894, A. A. Bruce, Law ’92, in 1898, 
Howard L. Smith, Law ’81, in 1900, E. A. Gilmore, a graduate of 
Harvard Law School, in 1902. 

The history of the Wisconsin Law School illustrates very vividly 
the change in the method of training young men for the legal pro- 
fession. This shift in the method of legal education from the lec- 
ture to the case system cannot be assigned to any one year or even any 
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one decade. By and large, down to the late nineties, the method of 
formal instruction had been almost entirely by lectures. For prac- 
tical purposes we may say that that method had its origin with 
Tapping Reeve, who with his pupil and associate, James Gould, car- 
ried on the Litchfield (Connecticut) Law School from 1775 to 1833. 
This was the first law school in the United States. It is worthy of 
note that Aaron Burr, then recently graduated from the College of 
New Jersey, was studying for the ministry at what later became 
Princeton, but, coming to Litchfield in 1775 to visit his sister, the 
wife of Tapping Reeve, he became the first of a long line of young 
men to obtain their legal training in the Litchfield Law School. 


The method of instruction used in the Litchfield Law School and 
generally throughout the country for one hundred years, is described 
in the catalog of the School for the year 1828, as follows: 


Whenever the opinions upon any point are contradictory, the 
authorities in support of either doctrine are cited, and the argu- 
ments, advanced by either side, are presented in a clear and concise 
manner, together with the Lecturer’s own views of the question. 
In fact, every ancient and modern opinion, whether overruled, 
doubted, or in any way qualified, is here systematically digested. 
These Lectures, thus classified, are taken down in full by the 
Students, and after being compared with each other, are generally 
transcribed in a more neat and legible hand. The remainder of 
the day is occupied in examining the authorities cited in support 
of the several rules, and in reading the most approved authors 
upon those branches of the Law, which are at the time the sub- 
ject of the Lectures. These notes, thus written out, are, when com- 
plete, comprised in five large volumes, which constitute books 
of reference, the great advantage of which must be apparent to 
anyone of the slightest acquaintance with the comprehensive and 
abstruse science of the Law. 


All the universities and colleges were slow in providing adequate 
facilities for the study of law. However, in 1779, George Wythe be- 
came professor of law at William and Mary College in Williamsburg, 
Virginia, where he taught until 1791 and then moved to Richmond, 
where he presided over a law school of his own. Henry Clay was 
one of his students. In 1793, James Kent was appointed professor of 
law at Columbia College. His experience is given in his own language: 


On the 17th of November, 1794, I commenced the reading of 
a course of Lectures in the College Hall and delivered the in- 
troductory lecture. I read that season twenty-six lectures (two 
a week) and was honored by the attendance throughout the course 
of seven students and thirty-six gentlemen, chiefly lawyers and law 
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students who did not belong to the college. During my second 
course, commencing November, 1795, I read thirty-one lectures, 
in my office, and I had only two students besides the clerks. The 
next season I attempted another course, but no students offering 
to attend, I dismissed the business, and, in May, 1797, sent a letter 
of resignation to the trustees. 


However, upon his retirement from the bench in 1824, Chancellor 
Kent resumed his lectures at Columbia. This time his work was com- 
pletely successful. The lectures he gave were the foundation for the 
first two volumes of Kent’s Commentaries on America Law. At that 
time instruction in professional law was being given by the Uni- 
versities of Harvard, Virginia, Transylvania, Cincinnati and Dickin- 
son. Slowly but surely the training of American youth for the legal 
profession was being transferred from law offices and private schools 
to the universities. The method of instruction, however, was modeled 
very largely upon that of the better law offices and the private law 
schools, especially that of the Litchfield Law School and that of 
the Staples-Hitchcock Law School, predecessor of the Yale Law 
School. 


But a revolution in professional law teaching was near at hand. 
In 1870, President Eliot brought Christopher Columbus Langdell to 
the faculty of the Harvard Law School. He was made dean of the 
School on September 27, 1870. His introduction of the case system, 
which was eventually to revolutionize the methods of instruction in 
the law schools of this country, has been described as follows: 


The day came for its first trial. The class gathered in the old 
amphitheater of Dane Hall—the one lecture room of the school— 
and opened their strange new pamphlets, reports bereft of their 
only useful part, the head-notes! The lecturer opened his. 

“Mr. Fox, will you state the facts in the case of Payne v. 
Cave?” 

Mr. Fox did his best with the facts of the case. 

“Mr. Rawle, will you give the plaintiff’s argument ?” 

Mr. Rawle gave what he could of the plaintiff’s argument. 

“Mr. Adams, do you agree with that?” 

And the case-system of teaching law had begun... . 

Consider the man’s courage. . . . Langdell was experimenting 
in darkness absolute save for his own mental illumination. He 
had no prestige, no assistants, no precedents, the slenderest of 
apparatus, and for the most part an uncompromising corpus vile. 
He was the David facing a complacent Goliath of unshaken 
legal tradition, reinforced by social and literary prejudice. His 
attempts were met with the open hostility, if not of the other 
instructors, certainly of the bulk of the students. His first lec- 
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tures were followed by impromptu indignation meetings.—‘What 

do we care whether Myers agrees with the case, or what Fes- 

senden thinks of the dissenting opinion? What we want to know 
is: What’s the law?” 

James Barr Ames became a member of the Harvard Law faculty 
in the year 1873 and for ten years he and Langdell were the only 
ones to use the case system. Finally all of Langdell’s colleagues 
adopted his methods. Keener carried it to Columbia, Wambaugh to 
Iowa, Wigmore to Northwestern. The number of students at Harvard 
greatly increased. Distinguished English lawyers approved it. The 
students trained under it gained notable success at the bar. Slowly 
but gradually the method made its way in the western universities and 
with modifications is today the accepted method of professional in- 
struction in the law. While this is true, by and large, the con- 
troversy with respect to the merits of the case system has not en- 
tirely disappeared. As Professor James Bradley Thayer pointed out 
many years ago, it is more exactly a system of study rather than 
of teaching. The case system did not come to Wisconsin at any 
definite time. Howard L. Smith, who came in 1900, used it in 
all of his classes. Professor E. A. Gilmore, who came in 1902, was 
a graduate of the Harvard Law School and applied the teaching 
methods with which he became familiar there to his work as a law 
teacher. To these two outstanding teachers goes the major credit for 
the introduction of the case system in Wisconsin. 

Harry Sanger Richards succeeded General Bryant as dean in 
1903. He was a Harvard Law Graduate and during the period of his 
administration, the case system was thoroughly established. 

In considering the merits of the case system, one finds an oberva- 
tion made by James Coolidge Carter helpful. In opening his cele- 
brated lectures on “Law, Its Origin, Growth and Function” he said 
that a complete study of the law would embrace three successive 
efforts: (1) to acquire a knowledge of those rules which make up 
the law, as mere isolated rules; and this might be sufficient for a 
considerable degree of skill and proficiency in practice; (2) to com- 
prehend those rules as parts of a classified and orderly system ex- 
hibiting the law as a science; and whoever aspires to be a thoroughly 
accomplished lawyer must take this step; (3) to explore the realms 
of science which lie beyond the immediate boundaries of the law, 
and ascertain its origin, its essential nature, the method of its de- 
velopment, the function it fills in human society, and the place it oc- 
cupies in the general system of human knowledge; in other words, to 
learn what is termed the philosophy of the law. 
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It has always seemed to me that the case system, as used in some 
law schools at least, lays undue emphasis upon the first of these 
efforts and almost none at all upon the last. Something may be 
said for the lecture system which obtained for more than a century 
in this country. Students who came into contact with such teachers as 
William F. Vilas, Harlow S. Orton, Burr W. Jones, John M. Olin 
and others like them received something that is not given in the law 
schools of today. To them a legal principle was a reality, a tool to 
be worked with in the courtroom. These practicing lawyer-teachers 
often explained not only the principle but exactly how they had 
made it work under a given set of circumstances. In their hands 
the law became a concrete living thing to the law students. To their 
students a legal principle was not a mere abstraction distilled from 
leading cases by the Socratic method. The lectures given by the teach- 
ers were supplemented by means of textbooks. The works of Black- 
stone, Stephens, Anson, Parsons, Story and Greenleaf were familiar 
tc every law student fifty years ago. The great defect of the lecture 
system was that it did little to develop the analytical faculty of the 
student. It did not train him to stand on his own feet literally or 
figuratively. 

In tracing the history of professional instruction in the law one 
is much impressed by the emphasis placed in the earlier years upon 
the extent of the libraries to which the student was given access. 
Some law offices had a number of students, frequently four, five, or 
six. Some lawyers gave instruction, others left the students to their 
own devices. Opportunity for study in those offices which had a 
good library was eagerly sought by students. The earlier advertise- 
ments of law schools both private and those associated with instruc- 
tions of learning mentioned specifically the number of books in the 
library or described quite fully the library facilities. It is hard for 
the student of today to realize how great a privilege it was esteemed 
at the beginning of the nineteenth century to have access to law 
books. At that time there were comparatively few volumes of re- 
ports and only about one hundred volumes of books on the law. Today 
there are so many books in the libraries of the law schools that access 
to them is not prized or even appreciated. We have only to contrast 
Abraham Lincoln devouring borrowed law books by the light of a 
pine knot with the law student of today standing first on one foot 
and then on the other while the attendant produces the desired tome 
from some hidden recess, to realize the extent of the change. 
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The Law School of the University of Wisconsin is certainly 
to be congratulated upon its excellent library. While it is not as ex- 
tensive as some, it is well chosen and housed in the new building 
which is being dedicated today. It will be an even more useful tool 
in the future than it has been in the past. Everywhere today the neces- 
sity of ample library space is being emphasized and attention is 
being given to matters which were long neglected such as lighting, 
convenient access to books, working room, and other necessary fa- 
cilities. 

Upon the death of Samuel J. Hitchcock in 1845, the acquisition 
of his library which had been used in connection with the Staples- 
Hitchcock school, was a factor in the establishment of the Yale Law 
School on an adequate and permanent basis. William L. Storrs and 
Isaac H. Townsend were then law instructors in Yale. They sub- 
mitted a proposal to Yale College. In the proposal they said: 


As the Study of Law is one of the proper branches of a 
University education, we deem it very important that facilities for 
purchasing it should always be at the command of the College, 
independent of the will or control of any individuals. These 
facilities consist mainly of a good Law Library. That is always 
indispensable. Others in connection with it may, if not possessed, 
be supplied by temporary means until permanent ones can be 
furnished. But without a Library the Law School cannot flourish. 

The College, if it owns a Library, can always immediately 
and properly supply Instructors for any vacancies which providen- 
tially or otherwise may occur... . 

It is therefore deemed by us to be of great importance that 
the College should become the proprietor of a Law Library; and 
in our opinion none more complete than the present one, as far as 
it extends, can be procured. (It consisted of 2,260 volumes and 
was valued at $5,227.55.) 

Having obtained a Library, the College, will have the means 
itself of continuing the Law School in the manner which is 
considered the most judicious. 


This appraisal of the value of a library to a law school is as true 
today as it was one hundred years ago. 

Looking back over the seventy years that have elapsed since the 
Law School at Wisconsin began active work leads naturally to the 
query, what of the next seventy years? Will the function which the 
law school has now taken over almost completely—professional in- 
struction in the law—be substantially the same as it now is? Without 
assuming the role of a prophet one may suggest that some change is 
inevitable. Today it is quite generally recognized that we enter upon 
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a new era in the development of democratic government as that term 
is understood in this country. The shibboleth of the eighteenth cen- 
tury that “That government governs best that governs least” has 
definitely gone into the discard. We are today consciously departing 
from the principle that ours is a government of laws and not of 
men. This departure does not come because of a lack of loyalty to 
the fundamental principles upon which our government is founded. 
It comes out of a great pressing public necessity. 

Many of the things that have operated to make democratic gov- 
ernment workable in this country have been attributed to the peculiar 
character of our people when in my judgment they should have been 
attributed in part at least to the circumstances under which we 
lived. With the closing of our frontiers and appropriation of our 
natural resources, the struggle for existence in this country each year 
more and more nearly approximates the conditions in the older coun- 
tries of the world. Recent events, when considered fairly in the 
light of history, seem to indicate that the world is turning its back 
upon the democratic principle as a basis of government. In order to 
hold its own in a world of conflict, democracy must adopt some of 
the methods and ideals which govern the action of other peoples. 
You cannot fight an airplane with an ox-cart. Neither can you 
organize and direct the will-of a great people on the principle of the 
old-fashioned town meeting. Modern technological advance has 
made competency in these fields the possession of experts. While 
no doubt, in this country at least, great fundamental questions will 
be determined by popular ballot, if the people in the face of some 
great crisis make a serious mistake in decision, the power of decision 
will soon pass from it to those who are more competent. What we 
have seen in the old world in the last year ought to make us aware of 
the fact that if we are to maintain our democratic government and it 
is to continue to function in the future as it has in the past, we must 
be aroused to the changed conditions which confront us. In this 
conflict which it seems to be generally conceded is coming, the lawyers 
will bear an important part. 

As Justice Story said, so many of our political decisions are legal 
in their character and so many of our legal questions must be solved 
politically, that the demand for the trained lawyer in this country 
is greater than ever before. Our stabilizing population indicates 
that the older type of lawyer will not find an increasing field of 
usefulness. More and more legally trained men are going into gov- 
ernment service. For them the law school should provide a special 
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course different from that which is provided for the ordinary prac- 
ticing lawyer. Something over one hundred years ago Justice Story 
sought to formulate the purposes of a law school curriculum. He 
named two: (1) to prepare for the effective conduct of litigation in 
the courts where the Anglo-American legal system prevails; and (2) 
to prepare for public life. Commenting upon this Dean Pound said 
that no such simple statement is possible today. In his view at least 
seven purposes must be taken into account: 


(1) the primary purpose of preparing for practice of the pro- 
fession, not overlooking the diversity of local law and procedure 
and bearing in mind the manifold activities which practice in the 
large city of today may involve; 

(2) to train competent business advisers as to the legal side 
of business, industrial, and public-service enterprises ; 

(3) totrain future judges; 

(4) to train future legislators ; 

(5) to train future teachers of law and law writers; 

(6) to train those upon whom the public will rely for sound 
advice and criticism as to legislation and the legal aspects of po- 
litical affairs ; and 

(7) to carry on investigations of the problems of legal ad- 
justment of human relations and of how to meet those problems 
effectively. 


This analysis would indicate that the law schools of the country 
will function somewhat differently in the next seventy years than 
they have in the last. There has been a great influx of the recent 
graduates of the law schools into government service. They have 
carried with them a legalistic attitude which has caused much un- 
necessary friction in the administration of many of the newly-created 
administrative agencies. A wider knowledge of the implications of 
what they are doing would have saved the agencies themselves and 
the people with whom they deal much unnecessary strife. If the 
young law student is to be an increasingly important factor in the 
administration of government he should not carry into administration 
the same methods that he would employ in winning a lawsuit. His 
function more nearly approximates that of the judge than of the ad- 
vocate. He should for that reason receive a broader training in what 
Mr. Carter calls the philosophy of the law, not neglecting at the same 
time the fundamental principles upon which our whole legal structure 
rests. 

It is clear from the history of the Law School of the University 
of Wisconsin that it has never lacked courage, vision, and power of 
adaptation. Whatever the demands of the future may be, we may rest 
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assured they will be met with wisdom and foresight. With a highly 
trained, competent, and alert faculty under the leadership of its able 
and distinguished dean, working with its added facilities, the Law 
School in the years to come will march on to new achievements even 
more significant than those of the past. 











NOTES AND COMMENTS 


Lazsor RELATIONS—DESIGNATION OF SUPER-EMPLOYER UNIT 
Unper Nationat Lazsor Retations Act*—lIt is the purpose of 
this paper to discuss those decisions of the National Labor Rela- 
tions Board in which the Board has designated a unit beyond that of 
the employees of a single employer as appropriate for purposes of col- 
lective bargaining. The cases in which such determination was made 
have been mainly representation proceedings under Section 9(c) 
of the National Labor Relations Act with occasional cases involving 
an unfair labor practice charge under Section 8 (5) of the Act. 
In as much as only those representatives which are selected by the 
majority of employees in a unit appropriate for the purposes of 
collective bargaining shall be the exclusive representatives, and only 
when the employer refuses to bargain with representatives duly chosen 
does he commit an unfair labor practice, it is necessary for the Board 
to decide in these cases which unit is the appropriate one. According 
to Section 9 (b) 


The Board shall decide in each case whether in order to in- 
sure to employees the full benefit of their right to self-organiza- 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of 
collective bargaining shall be the employer unit, craft unit, plant 
unit, or subdivision thereof. 


It has been urged that this section does not permit the Board to 
designate a bargaining unit which is broader than the individual em- 
ployer or operator. The Board, however, justifies its designation of 
the broader unit by the definitions contained in Sections 2 (1) and 
2 (2) of the Act. Under the latter the term employer “includes any 
person acting in the interest of an employer, directly or indirectly 

.” and by Section 2 (1), person “includes one or more indi- 
viduals, partnerships, associations, corporations. ...” Therefore, 
the Board argues, any “person” acting in the interest of an employer 
if such person exercises essential employer functions, namely de- 





* This Comment is a report prepared for a law school seminar on “Collective 
Bargaining Between Unions and Employers’ Associations” conducted by the Law 
School and Economics Department during the second semester of 1939-40. 

*Shipowners’ Association of the Pacific Coast and International Long- 
shoremen’s and Warehousemen’s Union, District No. 1, 7 N.L.R.B. 1002, 1022 
(1938) ; Associated Banning Co. and Waterfront Employers Association of South- 
ern California and International Longshoremen’s and Warehousemen’s Union Local 
1-13 (CIO), 19 N.L.R.B. No. 20, 6 L.R.R. 57 (1940). 




















July] NOTES AND COMMENTS 557 


termination of wages, hours and conditions of employment, is an em- 
ployer within the terms of the Act.? 


If the reasoning were based only on the definitions contained in 
Sections 2 (2) and 2 (1), the result would seem to be open to ques- 
tion. Section 2 (2) recognizes, by necessary implication, an employer 
as distinguished from one acting in the interest of an employer, for a 
regressio ad infinitum results from the substitution of “one acting 
in the interest of an employer” for “employer” as it appears in the 
phrase itself. It is submitted therefore that Section 2 (2) is not 
intended to define the employer on whom the duty to bargain collec- 
tively ultimately rests. It enlarges rather than defines employer in 
order to insure the responsibility of the employer for the unfair labor 
practices committed by persons included in Section 2 (2), but it does 
nothing to make definite the meaning of “employer”. 

The result reached in the cases is, however, wholly justified by 
the further limiting principle adopted by the Board. It is clear that 
the Act has as its primary aim the protection of collective bargaining. 
The person who has the power to negotiate and bargain collectively 
and to bind the employer in whose interest the person is acting can 
be recognized as an employer for the purposes of collective bar- 
gaining. In other words, wherever the essential employer functions 
under the Act are delegated to another who acts in the interest of the 
grantor of the power, the one who exercises the power is “employer” 
as that word is used in “employer unit”. Applying the ordinary sense 
of “employer” we may speak of this as a super-employer unit. That 
the Board has applied this principle will be shown by a consideration 
of the cases in which the Board has been willing to designate a super- 
employer unit as that appropriate for purposes of collective bargain- 
ing. 

The cases fall into two groups: those in which the individual 
employers are not in competition with each other, as where several 
corporations are controlled by the same stockholders; and those in 
which the individual employers are in competition with each other, 
as where individual employers bargain through an association. 

In the first of these groups the principle on which the Board 
rests its determination of the appropriate unit is that the ultimate 
control of labor policies vests in the hands of the group which has 
financial control; for this group may select and change the officers 
of the individual corporations as it chooses. In determining the ap- 
propriate unit in such cases, the Board accordingly disregards facts 





*See cases cited supra note 1. 
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which tend to show that from the point of view of practical manage- 
ment there are actually several distinct business enterprises, for ex- 
ample, that each corporation keeps separate books,’ that each company 
signs the checks for its employees,* that each company files separate 
tax returns® and workmen’s compensation reports. Facts on the 
other hand which show a uniform integrated business enterprise are 
stressed: close physical connection between the plants,’ use of offices 
in the same building,* common use of office equipment, such as switch- 
board, time clock, telephone system, recreation rooms,® exchange of 
employees between the corporations,’® single group insurance plan,” 
similarity of working conditions and hours and wages,!* employment 
of a single labor relations director.’® 

Although the Board distinguishes among cases of parent com- 
pany and wholly owned subsidiaries,“* those in which there is unity 





* Bloedel-Donovan Lumber Mills and Columbia Valley Lumber Co. and In- 
ternational Woodworkers of America, Local No. 46, 8 N.L.R.B. 230 (1938), sup- 
plemented by 11 N.L.R.B. 258 (1939). 

*Fisher Body Corporation and United Automobile Workers of America, 
Local 76, 7 N.L.R.B. 1083 (1938). 

*Art Crayon Co., Inc. and United Artists Supply Workers, 7 N.L.R.B. 102 
(1938). 

* Ibid. 

*The Calco Chemical Company, Inc. and The Calcocraft, 13 N.L.R.B. 34 
(1939). 

*Whittier Mills Company and Textile Workers Organizing Committee, 3 
N.L.R.B. 389 (1937). 

*The Calco Chemical Company, Inc. and the Calcocraft, 13 N.L.R.B. 34 
(1939). 

* Malone Bronze Powder Works, Inc. and Malone Aluminum Corporation and 
Aluminum and Bronze Powder Workers Union (AFL), 19 N.L.R.B. No. 52, 5 
L.R.R. 594 (1940). 

™ The Calco Chemical Company, Inc. and The Calcocraft, 13 N.L.R.B. 34 
(1938). 

™ In re Roberts & Manders Stove Co., Hatboro Foundry Co. and International 
Molders’ Union of North America (AFL), 16 N.L.R.B. No. 78, 5 L.R.R. 234 
(1939) ; In re Shenango Penn Mold Company and Shenango Furnace Company 
and Steel Workers Organizing Committee, (CIO), 19 N.L.R.B. No. 37, 5 L.R.R. 
594 (1940). 

“Waterman Steamship Corporation and Pan-Atlantic Steamship Corporation 
and Commercial Telegraphers Union, Marine Division, American Federation of 
Labor, 10 N.L.R.B. 1079 (1939); Matter of Standard Cap & Seal Co. and Lodge 
304, International Association of Machinists, 10 N.L.R.B. 466 (1938). 

*Lykes Brothers Steamship Company, Inc. and National Marine Engineers’ 
Beneficial Association, 2 N.L.R.B. 102 (1936) ; Bloedel-Donovan Lumber Mills and 
Columbia Valley Lumber Co. and International Woodworkers of America, Local 
No. 46, 8 N.L.R.B. 230 (1938), 11 N.L.R.B. 258 (1939); Matter of Standard 
Cap & Seal Co. and Lodge 304, 10 N.L.R.B. 466 (1938); Union Premier Food 
Stores and United Retail & Wholesale Employees of America (CIO), 10 N.L.R.B. 
370 (1938), 11 N.L.R.B. 270 (1939) ; The Calco Chemical Company and The Cal- 
cocraft, 13 N.L.R.B. 34 (1939) ; New York Post, Inc., and Publishers Service, Inc. 
and Newspaper Guild of New York, 14 N.L.R.B. 1008 (1939); Malone Bronze 
Powder Works, Inc. and Aluminum and Bronze Powder Workers Union (AFL), 
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of stock ownership and interlocking directorates,!° and those in- 
volving family enterprises,’ it would seem that the cases are all 
governed by essentially the same principle." The designation of 
the broader unit is not, however, an automatic incident of the find- 
ing of one of these type situations. The Board also takes into con- 
sideration questions of policy and of previous bargaining history in 
the relations between the companies and their employees in determin- 
ing whether a broader unit is appropriate.4* Again, where a differ- 
ent geographical location was found to cause difference in working 
conditions, and the management and the labor policy of the two 
corporations differed, the common stockholdership was deemed in- 
sufficient to designate the broader unit as that appropriate for col- 
lective bargaining.’® 





19 N.L.R.B. No. 52, 5 L.R.R. 594 (1940); In re Buckley Hemlock Mills, Inc., 
Buckley Logging Co. and International Woodworkers of America, Local No. 52 
(CIO), 15 N.L.R.B. No. 54, 5 L.R.R. 134 (1939). 

“In the Matter of The Triplett Electrical Instrument Co. and United Electrical 
and Radio Workers of America, Local 714, 5 N.L.R.B. 835 (1938); Art Crayon 
Co., Inc. and United Artists Supply Workers, 7 N.L.R.B. 102 (1938) ; Royal Ware- 
house Corporation and Royal Glassworks Corporation and Glass Warehouse- 
workers and Paint Handlers Local Union No. 206, 8 N.L.R.B. 1218 (1938); 
Waterman Steamship Corporation and Commercial Telegraphers Union, 10 N.L. 
R.B. 1079 (1939); Matter of The Harris-Hub Bed & Spring Co. and United Fur- 
niture Workers of America, Local 1608, affiliated with the CIO, 13 N.L.R.B. 1236 
(1939) ; In re Roberts & Manders Stove Co. and International Molders’ Union of 
North America (AFL), 16 N.L.R.B. No. 78, 5 L.R.R. 234 (1939); De Camp Bus 
Lines and De Camp Interstate Transit Co. and Amalgamated Association of Street, 
Electric Railway & Motor Coach Employees of America, Local No. 1156 (AFL), 20 
N.L.R.B. No. 21, 6 L.R.R. 16 (1940). 

** Canadian Fur Trappers Corporation and Department and Variety Stores 
Employees Union, 4 N.L.R.B. 904 (1938); Matter of C. A. Lund Co. and 
Novelty Workers Union, Local 1866 (AFL) Successor, 6 N.L.R.B. 423 (1938) 
aff'd, 103 F. (2d) 815 (C.C.A. 8th, 1939); Kling Factories and Organized Furni- 
ture Workers of Jamestown, N.Y., 8 N.L.R.B. 1228 (1938); Hillenbrand Industries 
and United Furniture Workers of America, 13 N.L.R.B. 167 (1939). 

“This seems also true for cases of a mere holding company and its operating 
subsidiaries. The cases designated by the Board as holding company cases were, 
in fact, parent and subsidiary company cases, because the holding company 
exercised control and participated actively in the management of the subsidiary 
corporations. Matter of Todd Shipyards Corporation, Robins Dry Dock and 
Repair Co. and Tietjen and Lang Dry Dock Co. and Industrial Union of Marine 
and Shipbuilding Workers of America, 5 N.L.R.B. 20 (1938); The Middle West 
Corporation and International Brotherhood of Electrical Workers (AFL), 10 
N.L.R.B. 618 (1938). 

** In, re Hood Rubber Co., Inc. and Rubber Workers Federal Labor Union 
(AFL), 20 N.L.R.B. No. 51, 6 L.R.R. 13 (1940). 

* Ibid. In Pennsylvania Salt Manufacturing Co. and Local Union No. 12055 
of District No. 50, United Mine Workers of America, 3 N.L.R.B. 741 (1937), the 
Board declined to designate a single unit for parent and subsidiary corporations 
where the subsidiary operated on the premises of the parent corporation a light and 
power plant, sold to the parent corporation the amounts needed, but where the 
major portion of the output was sold to persons other than the parent corporation. 
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The designation of a broader unit in the corporation cases in- 
volves the disregarding of the corporate entity and the intent of the 
parties manifested by their having chosen the separate corporation 
set-up in preference to operating through a single corporation, a fact 
which the Board recognizes. The justification lies in Section 9 (b) 
which requires the Board to designate the unit which “insures to 
employees the full benefit of their right to self-organization and to 
collective bargaining, and otherwise to effectuate the policies of the 
Act”, and further in the statement of policy in Section 1 of the Act, 
where it is pointed out that “The inequality of bargaining power 
between employees who do not possess full freedom of association 
or actual liberty of contract, and employers who are organized in the 
corporate or other forms of ownership association . . . tends to ag- 
gravate recurrent business depressions, by depressing wage rates and 
the purchasing power of wage earners in industry and by preventing 
the stabilization of competitive wage rates and working conditions 
within and between industries”. 

A fair construction of these statements seems to enable the Board 
to make the unit as broad as the word “employer” will permit.” 





* See discussion supra, p. 556 et seg. as to the validity of holding that one who 
exercises essential employer functions is the employer within the Act. See also 
N.L.R.B. v. Lund, 103 F. (2d) 815, 819 (C.C.A. 8th, 1939) referring to Sections 
2 (2), 2 (1) and 9 (b) of the Act: 

“Obviously all these provisions of the Act place a broad power of dis- 
cretion, though not one that may be exercised arbitrarily, in the Board for 
the designation of an appropriate bargaining unit. In National Labor Re- 
lations Board v. Pennsylvania Greyhound Lines, Inc., 303 U.S. 261, 58 S.Ct. 
571, 572 . . . , three related corporations were involved. The two respond- 
ents claimed that the third corporation was the ‘employer’. There was 
only one group of employees. The court said, ‘Together, respondents act as 


employers of these employees ..., and together actively deal with 
labor relations of those employees.’ In Consolidated Edison Co. v. Board, 
supra, 305 U.S. 197, 59 S.Ct. 206, ... the order was directed at more 


than one legal entity. These entities consisted of the consolidated company 
and its affiliates, together constituting an integrated system. Each affiliated 
company was nevertheless a separate entity. It was not suggested in that 
case either by court or counsel that the fact that the employers were separate 
corporate entities was a fact affecting the jurisdiction of the Board. The 
inference to be drawn from these decisions of the Supreme Court and from 
the language of the statute is that, within the meaning of the Act, who- 
ever as or in the capacity of an employer controls the employer-employee 
relations in an integrated industry is the employer. So interpreted it can 
make no difference in determining what constitutes an appropriate unit 
for collective bargaining whether there be two employers of one group of 
employees or one employer of two groups of employees. Either situation 
having been established the question of appropriateness depends upon other 
factors such as unity of interest, common control, dependent operation, 
sameness in character of work and unity of labor relations. There may be 
others; but, unless the finding of the Board is clearly arbitrary upon the 
point, the court is bound by its finding”. 
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The difference in approach between the corporation cases and those 
in which there is an association of competing employers may be 
illustrated by two cases of the noncompetitive type in both of which 
the broader unit was designated but on essentially different grounds. 

In United Press Association and American Newspaper Guild, 
one Willard owned all the stock in a corporation which he had formed. 
Later the United Press purchased 80% of the stock of Willard’s cor- 
poration, leaving him in charge of the management including the 
right to hire and fire. Although Willard directly exercised these 
essential employer functions the Board found that the employees of 
the Willard corporation were, in practical effect, employees of the 
United Press because the United Press had such ultimate control 
over his corporation “as to financial matters that it is difficult to con- 
ceive of [its] maintaining an independent policy in collective bar- 
gaining, especially in view of the check exercised by the United 
Press on its total expenses... .” Willard “is subject to the will 
of the board of directors, and hence of the United Press. . . . Since 
the main argument for not including the . . . employees of the [Wil- 
lard corporation] rests upon the peculiar position of Willard, and 
since that peculiar position may, at any moment, be changed by the 
United Press . . . the fact of immediate and close financial control 
must override the nominal distinction”. It is thus the control in 
financial matters which is decisive. 

In Bell Oil and Gas Co. and Local Union 258,73 on the other 
hand, company A owned and operated oil and gas wells, a system of 
pipe lines, a refinery, and owned together with corporations B and C 
a repressure plant. The Board decided that the employees of all the 
departments, including the repressure plant, constituted a single em- 
ployer unit because company A acted in its own behalf and as the 
agent of the other two joint owners B and C in negotiating with the 
employees of the four departments together. “All of these four de- 
partments, and the employees therein, are operated and directed 
under one directing head or authority”.** It is clear that A’s posi- 
tion with respect to the repressure plant is analogous to that of 
Willard in the United Press case: the A company was a minority 
stock owner to which B and C had delegated the duty of manage- 
ment; it was, however, to the same extent as Willard in the United 
Press case subject to the will of the others. On the theory of the 





™3 N.L.R.B. 344 (1937). 
= 7d. at 347. 

*1N.L.R.B. 562 (1936). 
* Id. at 581. 
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United Press case, therefore, if financial control alone determines 
the unit, the repressure plant should have constituted a separate unit. 
For purposes of collective bargaining, however, the fact that 4 has 
actual authority to determine the labor policies with binding force 
for B and C makes him an employer within the terms of the Act, even 
though his position depends on the continued consent of B and C. 

The rationale of the Bell Oil case permits the Board to designate 
the association unit. If the Board chose to look to ultimate control 
in those cases where it is sought to establish the employees of all 
the members of an association as the appropriate unit, the Board 
could not designate the broader unit, for it could always be argued 
that ultimately the power of the association to bargain depends on 
the assent of the individual employer who may at any time withdraw 
his membership. But as a practical matter, when the employer has 
given to the association the power to bargain for him, he has for the 
time being divested himself of the essential employer function of 
deciding on wages, hours and other terms of employment, and the 
Board is therefore justified in holding that the association is an em- 
ployer within the Act. Mere negotiating is only a part of an em- 
ployer’s functions under the Act. Where nothing more than negoti- 
ating power is given to the association, the individual member se- 
tains, by reserving the right to ratify, control over the determination 
of wages, hours and working conditions. Thus, the Board has found 
in all cases where the association had no power to bind its members 
by the contract entered into with the union in the interest of its mem- 
bers, that each of the members has retained to itself and has exercised 
direct control over the essential employer functions.” 





™* Metro-Goldwyn-Mayer Studios and Motion Picture Producers Assn. and 
Screen Writers’ Guild, Inc., 7 N.L.R.B. 662 (1938); Matter of Aluminum Line and 
International Longshoremen and Warehousemen’s Union, 8 N.L.R.B. 1325 (1938) ; 
Matter of F.E. Booth & Co. and Monterey Bay Area Fish Workers Union, No. 23, 
10 N.L.R.B. 1491 (1939); In the Matter of Trawler Maris Stella, Inc. and Ameri- 
can Communications Association (CIO), In the Matter of Federated Fishing Boats 
of New England and New York, Inc. and American Radio Telegraphist Association 
of the CIO, 12 N.L.R.B. 415 (1939). After the decision in this case, denying an 
associational unit, the members of the Federated changed their corporate char- 
ter authorizing the Federated to represent them and bind them by contracts en- 
tered into by the Federated with the union. Thereupon the Federated petitioned 
the Board to designate a unit composed of all the employees of the members 
of the Federated as an appropriate one, which the Board did in Federated Fishing 
Boats of New England, 15 N.L.R.B. No. 121, 5 L.R.R. 181 (1939). In re Sebastian 
Stuart Fish Co. and Cannery Workers Union (AFL), 17 N.L.R.B. No. 19, 5 L.R.R. 
262 (1939), In re Central Foundry Co. and Steel Workers Organizing Committee 
(CIO), 20 N.L.R.B. No. 11, 5 L.R.R. 725 (1940). 
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Within the same rule is the case where some but not all of the 
members authorize the association to bargain for them, and agree 
in advance to be bound by the results of the bargaining.”® 


The first case in which the Board recognized a super-unit is 
Shipowners Association of the Pacific Coast," in which the CIO 
longshoremen’s union asked for a coast-wide unit whereas the com- 
panies involved insisted on a port-wide unit. The Board found that 
the essential working rules were on a coast-wide basis. The decision 
is important enough to be discussed at length :* 


The history of bargaining and of the longshoremen’s organiz- 
ations is a vivid portrayal of the experiences of the longshoremen 
as they learned that, since their employers were acting together on 
a coast basis, they, too, would have to build a coast organization 
which would parallel the organization of the employers. The de- 
sires of the men for a coast unit are the result of their failures 
when they acted on a port basis, and their success when they acted 
with their fellow longshoremen on the coast. The imperative need 
of the longshoremen for the coast unit and the dangers of smaller 
units arise because the companies on the Pacific Coast which use 
their labor are organized on a coast basis. 


The employers are organized in four regional associations: the 
Waterfront Employers Associations of San Francisco, Southern 
California, Portland and Seattle. They “engaged in collective bar- 
gaining for the individual companies”.2® “It was the general un- 
derstanding among the members of the associations that as long as 
they remained members they could not enter into individual agree- 
ments with longshore unions”.®° In 1936 the four regional associ- 
ations formed a coast committee which took charge of negotiations 
and entered into an agreement for the shipowners on behalf of the 
four associations. In June 1937 the Waterfront Association of the 
Pacific Coast was created. The Amended Articles of Incorporation 
of this Association state the purposes as follows :* 


Art. II, 1. To encourage the establishment and maintenance 
of fair and reasonable wages and working conditions for long- 
shore work. .. . 

2. To fix, establish and maintain on behalf of its members poli- 
cies in all matters relating to longshore work. . . . 





*M. & J. Tracy, Inc. and Inland Boatmen’s Union, 12 N.L.R.B. 936 (1939). 
7 N.L.R.B. 1002 (1938). 

* Id. at 1024. 

* Id. at 1025. 

* Id. at 1015. 

* Id. at 1017-18. 
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3. To represent its members and others in matters relating to 
the employment of longshoremen . . . including the negotiation, 
execution and performance of contracts with other employers 
or groups thereof and contracts with groups or associations of 
longshoremen . . . governing wages, hours and conditions of such 
employment. 

4. To assist, represent and act in behalf of the members and 
others in connection with any violations of agreements . . . to 
the end that all such agreements shall be faithfully performed by 
all parties thereto. 


“The bylaws provide that members are bound by contracts en- 
tered into by the Coast Association unless they resign within 7 days 
after the vote on the contracts”.5? 

In July 1937 the following resolution was adopted by the four 
regional associations :34 


Be it hereby resolved, that the Waterfront Employers Asso- 
ciation of the Pacific Coast, a nonprofit corporation be, and the 
same is, hereby authorized on behalf of this association, and as 
its act and deed, to act in all matters relating to the expiration of 
pending contracts between this association and the International 
Longshoremen’s Association . . . including the determination and 
execution of all matters relating to the negotiation of new labor 
contracts or termination or renewal or modification of existing 
contracts and the settlement of any and all disputes that may arise 
in connection therewith. 


The Board found that the contract made by the Association on 
behalf of its members “so regulates the hiring, dispatching, conditions 
cf work, payment for work, and method of settling grievances 
that the individual company can be said to exercise very few of the 
functions which are the essential attributes of the employer-employee 
relationship. The regional associations clearly act in the interest of 
these various companies. We have also shown the close articulation 
between the regional associations, effected by Waterfront Employers 
Association of the Pacific Coast, and the fact that, in actual prac- 
tice, the existence of the Coast Association resulted in the regional 
associations’ acting through the Coast Association as an integrated 
unit”.8* The Board found that the workers who do the longshore 
work in the Pacific Coast ports of the United States for the com- 





"Id. at 1018. 
* Id. at 1019. 
™ Id. at 1025. 
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panies which are members of the four regional associations constitute 
an appropriate unit.*5 

This agreement did not cover bosses, and they, at the time 
of the agreement, were not represented by the longshoremen’s union. 
In the District of Southern California the bosses selected the Inter- 
national Longshoremen’s Union as their bargaining agent. There- 
upon the union petitioned the Board to designate a coast-wide unit 
as appropriate for the bosses. Held, “in absence of any union of 
bosses seeking to represent them in a coast-wide unit, the policy of 
the Act may best be effectuated by presently restricting the unit 
to bosses employed by members of the employers’ association in the 
port concerned. The bosses should not be denied their benefits of the 
Act pending organization of the bosses in other harbor areas”’.%¢ 

The Board furthermore restricts the unit to the members of the 
Association and does not include outsiders who may sign the same 
contract as the one negotiated by the Association for the reasons 
quoted from Monon Stone Co. and Quarry Workers’ International :5* 
“They are not bound by any contract negotiated by the committee 
representing Institute members [Indiana Lime Stone District] and 
are not obligated to sign any such contract. They act independently 
of the Institute and of each other’’.3* 

This emphasis on antecedent legal obligation of the individual 
members to abide by the results of the associational bargaining has 
been characteristic of the decisions of the Board. However, in 
Stevens Coal Co. and Progressive Mine Workers of America,®® de- 
cided in 1940, the whole of which opinion is not yet reprinted, the 
Board seems to have departed from this principle. In this case, over 
a period of 40 years, an informal association acting without constitu- 
tion and by-laws had contracted for its members who signed indi- 
vidually the contracts negotiated and proposed by the Association. 
Although there was no antecedent legal obligation to sign the con- 
tract, the Board held it sufficient that the members by custom acted 
as a group. Said the Board:* 





* Ibid. 

* Associated Banning Co. and Waterfront Employers Association of South- 
ern California and International Longshoremen’s and Warehousemen’s Union 
Local 1-13 (CIO), 19 N.L.R.B. No. 20, 6 L.R.R. 57 (1940). 

* Monon Stone Co. and Quarry Workers’ International Union of North 
America, 10 N.L.R.B. 64 (1938). 
* Id. at 73. See also Matter of Aluminum Line, 8 N.L.R.B. 1325, 1341 (1938) 
*19 N.L.R.B. No. 14, 6 L.R.R. 59 (1940). 
“Id. at 60. 
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The present method of negotiating contracts with slight modi- 
fications from time to time, has been followed by the anthracite 
operators for almost 40 years. It is immaterial whether the op- 
erators sign only by a committee, as they did prior to 1930, or 
whether they ratify the contract negotiated by the committee and 
add their individual signatures to those of the committee mem- 
bers as they now do. Their established custom, by which they 
have considered themselves bound for so long a period, needs no 
antecedent legal obligation to govern their responsibility under 
the contracts. However, even if we should consider an antecedent 
legal obligation on the part of the operators to be bound by what- 
ever collective bargaining contract the labor committee might ne- 
gotiate with the United necessary to constitute the anthracite 
operator group an employer within the meaning of the Act, we 
should find that all operators who attend the conference at which 
terms of the proposed contract are discussed and at which the 
labor committee is selected are bound by the acts of the com- 
mittee to the extent that a principal is generally bound by the acts 
of its agent. 

It is difficult to follow the Board’s reasoning in this case. The 
individual employer has retained the ultimate power of accepting or 
rejecting the agreement negotiated by the committee, and, since all 
the parties are aware that the agreement is subject to ratification, it 
would seem that custom alone is insufficient to force the employer to 
ratify against his will. Clearly, in terms of agency, the committee had 
no actual authority to bind the members of the operator group. 
Nor had it apparent authority since all parties understood the limited 
scope of the labor committee’s authority. 

As a practical matter the result will probably tend to effectuate 
the purposes of the Act. But the legal justification for the extension 
of the rule previously adhered to by the Board is questionable, since 
it requires an extension of the term “employer” beyond the limits 
legitimate under the theory suggested above.** 

_ In conclusion, it seems that the Board favors the designation of 
the broader unit,*? and is willing to apply either the approach which 





“See supra, p. 556 et seq. and note 20, supra. 

“ E.g. Admiar Rubber Co. and American Federation of Labor, 9 N.L.R.B. 407, 
415-16 (1938): 
The success and effectiveness of collective bargaining on an industry-wide 
basis in and around New York City with the Association representing its 
employer-members and a single union representing all the employees of 
the employer-members of the Association, is attested by the fact that since 
1934 there has been an orderly functioning of the processes of collective 
bargaining and the settlement of disputes, in sharp contrast to the chaotic 
conditions prevailing prior to 1934. By virtue of such collective bargain- 
ing wages and hours have been standardized; sweatshop conditions, child 
labor, and other evils, so long prevalent in the industry prior to the attain- 
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makes ultimate financial control decisive or that which stresses present 
de facto control over labor policies, depending on which theory brings 
about the desired result. The two approaches are not fundamentally 
inconsistent. Although in both there has been a delegation of es- 
sential employer functions by the one in whom financial control is 
vested—in the one case individual employers create the super-em- 
ployer, and in the other the super-employer chooses to function 
through distinct legal entities—in neither can the choice of the par- 
ties be binding upon the Board which is charged with designating the 
unit which will best effectuate the purposes of the Act. The Board 
cannot go beyond the single employer without his consent ; but neither 
is the single employer competent to make a delegation binding upon 
the Board. Similarly, the choice of the majority stockholders to op- 
erate through various corporations affords the Board the choice of 
whether it will deal with the corporations as individual employers— 
the Board can always designate a “subdivision thereof” as the unit— 
but cannot exclude the Board from designating the whole unit ulti- 
mately controlled by this group as the appropriate one. In both cases 
the choice of the parties operates to broaden the range of the Board’s 
power. 
Kate WALLACH. 


MUNICIPAL CoRPORATIONS—GOVERN MENTAL FUNCTIONS OF Mu- 
NICIPAL LigHtT PLANT ABOLISHED—Over a quarter of a century ago 
the Wisconsin court in Wisconsin Traction, Light, Heat, & Power Co. 
v. Menasha’ went out of its way to make the rather dubious distinc- 
tion between the electricity used for lighting the city streets and that 
which was sold to private consumers. Although not directly faced 
with the question of a municipality’s tort liability the court said: 


A city in lighting its streets and public buildings is performing a 
governmental function. It is not liable for the negligence of its 
servants in performing that duty. On the other hand, when a 
city engages in the business of supplying light to private consum- 
ers, it is performing a proprietary or private function, and it is 
liable for the negligence of its servants. 





ment of a contract in 1934, have been practically eliminated; and a system 
of arbitration has been established which is mutually satisfactory both to 
employers and employees and which has led to a peaceful solution of the 
labor —— arising in the industry [New York doll manufacturing in- 
dustry }. 
See, also: =o Co. and International Union of Mine, Mill and 
Smelter Workers, CIO, 11 N.L.R.B. 796 (1939) ; Mobile Steamship Association and 
International Longshoremen and Warehousemen’s Union, 8 N.L.R.B. 1297 (1938). 
7157 Wis. 1, 145 N.W. 231 (1914). 
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Recently, however, when directly faced with such a distinction in 
Christian v. City of New London,” the Wisconsin court refused to 
apply the dictum of the Menasha case and held that the proprietary 
and governmental aspects of the municipal utility’s operations are 
indivisible. 

In the Christian case the city of New London owned and operated 
a municipal lighting utility system which supplied public as well as 
private needs. The plaintiffs’ infant son while walking along the edge 
of a public highway came in contact with a live wire which had fallen 
from the city’s street lighting system. The boy was killed almost in- 
stantly. By special verdict the jury in the trial court found that the 
city was 100% negligent in permitting trees to grow so that they came 
in contact with the wires of the line thus causing the wires to burn. 
The trial judge dismissed the complaint on its merits under the dictum 
of the Menasha case that even though the city was negligent, yet 
it was operating in a governmental rather than a proprietary capac- 
ity. On appeal the Supreme Court of Wisconsin reversed the trial 
court and allowed recovery by holding that a municipal lighting sys- 
tem supplying public as well as private needs is not engaged in a 
governmental function when supplying power for the street lighting 
system. The court said: 


To make recovery for an injury resulting from the negligence of 
the defendant in operating its plant depend upon which wire hap- 
pened to fall would be to ignore the true relation of the utility 
to the public, and to overlook the rather obvious fact that the 
hazard of the business is the same, as far as the individual is 
concerned, no matter who owns the utility. 


The court also pointed out that Section 196.01, Statutes of 1939, 
recognizes this activity of the municipality as a public utility, places 
it in the commercial world, and in no way distinguishes a utility 
owned by a corporation, a company, or an individual and a utility 
owned by a village or city which in any way would exempt it from 
being classified as a proprietary affair. The court said “the city 
is operating as a public utility, and the fact that it is one of its own 





7290 N.W. 621 (Wis. 1940). 

* Wis. Stat. (1939) §196.01. “. . . ‘public utility’ means and embraces every 
corporation, company, individual, association, their lessees, trustees or receivers 
appointed by any court, and every town, village or city that may own, operate, 
manage or control any toll bridge or any plant or equipment or any part of a 
plant or equipment, within the state, for the conveyance of telephone messages 
or for the production, transmission, delivery or furnishing of heat, light, water or 
power either directly or indirectly to or for the public”. 
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customers does not create a division of its plant into proprietary and 
governmental functions”. 

The fundamental basis for tort liability of municipal corporations 
lies in the concept of proprietary functions as contrasted with gov- 
ernmental functions.* It has been said that if the municipality is 
engaged in an occupation which is for “the peculiar benefit of the 
inhabitants” as distinguished from the state at large, or from which 
the city derives a monetary return, it is liable in tort. In govern- 
mental functions the municipality is but the agent of the state and is 
so far a part of the state that it partakes of the sovereignty of the 
state in respect to immunity from suit.° Applying this rather vague 
distinction the courts of most jurisdictions have held that the light- 
ing of streets is not a governmental function of a municipality.® 
In an even weaker case than the instant one, the United States district 
court held that a city operating street lights, but not conducting a 
light plant for profit, or selling light to inhabitants, is engaged in 
proprietary rather than governmental business as respects liability.” 
The Georgia court in holding that the city exercised a proprietary 
function in running a plant which both lighted its streets and was a 
source of revenue to the city by the sale of power to private custom- 
ers emphasized the monetary advantage to the city. Some courts 
have even carried this argument so far as to hold that the pecuniary 
benefit which a municipality derives from lighting its streets in having 
travelers see and avoid defects, which might otherwise cause injuries 
for which the city would be liable, is sufficient to make it liable in a 
proprietary capacity for negligence in the management of street 





*This distinction was first drawn in Wisconsin in Hayes v. Oshkosh, 33 Wis. 
314 (1872). For origin and history of rule of non-liability in governmental 
functions see (1923) 2 Wis. L. Rev. 250. 

* Doddridge, Distinction between Governmental and Proprietary Functions 
of Municipal Corporations (1925) 23 Mich. L. Rev. 325. 

*Davoust v. Alameda, 149 Cal. 69, 84 Pac. 760 (1906); Adepe v. Thomas- 
ville, 9 Ga. App. 880, 72 S.E. 478 (1911); Johnston v. Chicago, 258 Ill. 494, 
101 N.E. 960 (1913); Stedwell v. Chicago, 297 Ill. 486, 130 N.E. 729 (1921); 
Aiken v. Columbus, 167 Ind. 139, 78 N.E. 657 (1906); Madisonville v. Nisbet’s 
Admr., 248 Ky. 109, 109 S.W. (2d) 593 (1937); Dickinson v. Boston, 188 Mass. 
595, 75 N.E. 68 (1905); Brantman v. Canby, 119 Minn. 396, 138 N.W. 671 
(1912); Potera v. Brookhaven, 95 Miss. 774, 49 So. 617 (1909); Bullmaster v. 
St. Joseph, 70 Mo. App. 60 (1897); Todd v. Crete, 79 Neb, 671, 113 N.W. 172, 
aff'd on rehearing, 79 Neb. 677, 115 N.W. 307 (1908); Fisher v. New Bern, 
140 N.C. 506, 53 S.E. 342 (1906); Saulman v. Nashville, 131 Tenn. 427, 175 
S.W. 532 (1915); Greenville v. Branch, 152 S.W. 478 (Tex. Civ. App. 1912); 
Rowan v. Galveston, 13 F. (2d) 257 (S.D. Tex. 1926), aff'd, Galveston v. Rowan, 
20 F. (2d) 501 (C.C.A. 5th, 1927). 

*Rowan v. Galveston, 13 F. (2d) 257 (S.D. Tex. 1926), aff'd, Galveston v. 
Rowan, 20 F. (2d) 501 (C.C.A. 5th, 1927). 

* Adepe v. Thomasville, 9 Ga. App. 880, 72 S.E. 478 (1911). 
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lights. However, a municipal corporation which has undertaken 
to exercise its power to light its streets can not be held liable on 
grounds of negligence for an accident to a traveler on the street 
because the lighting system was not as efficient as it might have 
been.?° In Pennsylvania it has been held that the fact that the city 
used electric wires in connection with its police and fire departments 
did not exempt it from liability for negligence in connection there- 
with." A municipal corporation can not escape liability for negli- 
gence on the ground that control of its electric plant was placed by 
the legislature in the hands of a designated board of officers, since the 
members of such a board, unless it is expressly freed from control 
of the corporation, are from the nature of their duties the agents of 
the municipality for the conduct of a private business, rather than 
public officers.!2 In Goetzke v. Chicago,* where the city owned the 
electric plant for lighting the streets and plaintiff was injured by 
coming in contact with a live wire which had fallen on the street 
through the city’s negligence, the court said that even if maintaining 
the plant was a governmental function, the city would still have been 
liable because of a duty to the public to keep its streets free from 
dangerous conditions. This same argument might have been used by 
the Wisconsin court to sustain Hability in the instant case, had it 
chosen not to overrule the dictum of the Menasha case. 

A few courts, however, cling to the distinction that lighting the 
city streets is a governmental function while furnishing the inhabi- 
tants with electric lights is proprietary. Thus in Hodgins v. Bay 
City the Michigan court held that the municipality in furnishing 
light is discharged from liability in lighting its public streets, public 
places and buildings and is liable for such negligence in furnishing 
light to its inhabitants for remuneration. However, it should be 
pointed out that the plaintiff in that case touched the right wire and 
thus recovered. Perhaps had the plaintiff touched a wire lighting the 
streets the result might have been different. Also in Irvine v. Green- 





* Aiken v. Columbus, 167 Ind. 139, 78 N.E. 657 (1906); Dickinson v. Boston, 
188 Mass. 595, 75 N.E. 68 (1905); Saulman v. Nashville, 131 Tenn. 427, 175 S.W. 
532 (1915). 

* Blain v. Montezuma, 150 Iowa 141, 129 N.W. 809 (1911). 

™ Herron v. Pittsburg, 204 Pa. 509, 54 Atl. 311 (1903) ; Emery v. Philadelphia, 
208 Pa. 492, 57 Atl. 977 (1904). 

™ Davoust v. Alameda, 149 Cal. 69, 84 Pac. 760 (1906) ; Richmond v. Lincoln, 
167 Ind. 468, 79 N.E. 445 (1906); Fisher v. New Bern, 140 N.C. 506, 53 S.E. 342 
(1906). 

“174 Ill. App. 446 (1912). 
156 Mich. 687, 121 N.W. 274 (1909). 









































July] NOTES AND COMMENTS 571 


wood’ the South Carolina court said that in absence of a statute 
imposing liability upon the city, it would not be liable for tort in 
connection with a street lamp owned by the city, even though the elec- 
tric plant owned by the city also furnished light to private consumers, 
the lighting of streets being a governmental function. But here again 
the court was able to find liability, this time by virtue of a statute 
imposing liability for negligence in failing to keep its streets in a 
safe condition. The Illinois court in Palestine v. Siler** said that 
where authority of the municipality was limited to furnishing light 
for public use, the municipality would not be held liable for torts 
ir connection therewith, even though it had exceeded its authority 
by actually furnishing light for private use." But here again liabil- 
ity was found on a duty to keep the streets safe from fallen wires. 

Thus even those courts which have said that street lighting is a 
governmental function have not yet denied liability on that account. 
The majority view, as exemplified by the Christian case, regardless of 
the reasoning to make the street lighting system a proprietary func- 
tion, seems to reach a fairer result.'* Especially is this true when the 
distinction that the courts have built up for denying recovery when 
a city is engaged in a so-called governmental function has practically 
no other basis than stare decisis,!® although a few courts have at- 
tempted to justify immunity on the grounds of public policy, the 
protection of public funds, and the fact that the city is a branch 
of the state or sovereign power.”° 


“Reason is the life of the law”, said Coke, but to the average 
layman there does not seem to be much reason in the rule that 





* 89 S.C. 511, 72 S.E. 228 (1911). Here the South Carolina court gave up 
the attempt to apply the distinction and held in effect that there are no private 
functions of a municipal corporation, for injury committed in the exercise of 
which it will be liable in tort, in the absence of a statute imposing liability. 

** 225 Ill. 630, 80 N.E. 345 (1907). 

** Where there is no authority to own and operate a light plant, there is no 
liability on the city for something beyond the scope of its powers. Posey v. North 
Birmingham, 154 Ala. 511, 45 So. 663 (1908). 

*In Bailey v. Philadelphia, 184 Pa. 594, 39 Atl. 494 (1898), the court said: 
“The gas works are the property of the city of Philadelphia, not as a municipality, 
but as a business corporation. However muck the idea that the city is not re- 
quired by its municipal duty to supply its citizens with light in the streets and 
public places may seem to fall below a modern conception of a city, it is beyond 
question, on settled legal principles, that in the performance of that function the 
city acts under authority merely, and not under municipal obligation”. 

* Butler, J., in Trenton v. New Jersey, 262 U.S. 182, 191-192, 43 Sup. Ct. 534, 
538 (1923) said: “the basis of the distinction is difficult to state, and there is no 
established rule for the determination of what belongs to the one or the other 
class. It originated with the courts”. 

* Kokomo v. Loy, 185 Ind. 18, 112 N.E. 994 (1916) ; O’Connell v. Merchants’ 
& Police District Telegraph Co., 167 Ky. 468, 474, 180 S.W. 845 (1915). 
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when a truck belonging to the city water department negligently 
does you damage, the doctrine of respondeat superior applies and 
when the fire engine is at fault the doctrine does not apply, be- 
cause it is a governmental function. From the standpoint of the 
injured individual it makes no difference to what city department 
the vehicle belongs.” 

ArTHUR P. REMLEY. 


Part PERFORMANCE TAKING OrAL LAND CONTRACTS OUT OF 
STATUTE OF Fraups—In Karrels v. Karrels,) the surrender of an 
equity of redemption in reliance upon an oral contract to reconvey 
the land was held sufficient part performance to take the oral agree- 
ment out of the Statute of Frauds so that the mortgagor-vendee 
could get specific performance. In order to appreciate the importance 
of the case, it is necessary to review all the Wisconsin decisions on 
part performance from two points of view: (1) the facts held essen- 
tial to constitute part performance; (2) the doctrinal basis of the 
decisions. 


I. Facts CoNsTITUTING PART PERFORMANCE 


The Wisconsin Statutes? have expressly preserved the power of 
the courts to compel the specific performance of oral contracts to 
transfer an interest in land, void under the Statute of Frauds,’ in 
case of part performance of such agreements. The following acts 
of the vendee in reliance upon the oral land contract have been held 
insufficient to take the contract out of the Statute of Frauds under 
the doctrine of part performance: 

A. payment of the purchase price,* 

(1) rendering of services in payment for the land, though the 

services may be so personal and peculiar that the refusal of spe- 

cific performance will result in hardship to the vendee,® 





*™ Munro, Common Law and Common Welfare (1931) 147 Atlantic Monthly 
537. 

*290 N. W. 624 (Wis. 1940). 

* Wis. Stat. (1939) §240.09. 

* Wis. Stat. (1939) §240.08. 

“Blanchard v. McDougal, 6 Wis. 167 (1858); Smith v. Finch, 8 Wis. 245 
(1859) ; Brandeis v. Neustadt], 13 Wis. 142 (1860); Starin v. Newcomb, 13 Wis. 
519 (1861) ; Daniels v. Lewis, 16 Wis. 140 (1862) ; Horn v. Ludington, 32 Wis. 73 
(1873) ; Littlefield v. Littlefield, 51 Wis. 23, 7 N. W. 773 (1881) ; Wall v. The Min- 
neapolis, St. P. & Sault St. Marie Ry., 86 Wis. 48, 56 N. W. 367 (1893) ; Jourdain v. 
Fox, 90 Wis. 99, 62 N. W. 936 (1895) ; Harney v. Burhans, 91 Wis. 348, 64 N. W. 
1031 (1895) ; Cuddy v. Foreman, 107 Wis. 519, 83 N. W. 1103 (1900) ; Scheuer v. 
Cochem, 126 Wis. 209, 105 N. W. 573, 4 L. R. A. (N. S.) 427 (1905); Henrickson 
v. Henrickson, 143 Wis. 314, 127 N.W. 962, 33 L. R. A. (NS.) 534 (1910); 
Marshall & Ilsley Bank v. Schuerbrock, 195 Wis. 203, 217 N. W. 416 (1928). 

* Ellis v. Cary, 74 Wis. 176, 43 N. W. 252 (1889); Koch v. Williams, 82 Wis. 
186, 52 N. W. 275 (1892); Estate of Kessler, 87 Wis. 660, 59 N. W. 129 (1894); 
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(2) payment by money in addition to services,® 
B. Taking possession of the land." 
The following acts of the vendee in reliance upon the oral land con- 
tract have been held sufficient to take the contract out of the Statute 
oi Frauds under the doctrine of part performance: 
A. taking possession with the consent of the vendor in addition to 
payment of part or all of the purchase price,® 
(1) taking possession plus rendering services as payment,® 
(2) taking possession plus tender of part of the purchase price,!° 
(3) taking possession of one of several tracts purchased under 
one oral contract plus payment of part of the purchase price," 
(4) taking joint possession of the land with the vendor plus pay- 
ment of part of the purchase price,!* 
(5) continued possession distinctly referable to the oral con- 
tract rather than a former status, plus payment of part of the 
purchase price’® or tender of part of the purchase price," 





Martin v. Estate of Martin, 108 Wis. 284, 84 N. W. 439 (1900); Rodman v. 
Rodman, 112 Wis. 378, 88 N. W. 218 (1901); Estate of Brill, 183 Wis. 282, 197 
N. W. 802 (1924) ; Marshall & Isley Bank v. Schuerbrock, 195 Wis. 203, 217 N. W. 
416 (1928) ; Kessler v. Olen, 228 Wis. 662, 280 N. W. 352, 281 N. W. 691 (1938); 
Comment (1928) 5 Wis. L. Rev. 46. See criticism of the doctrine in cases of 
hardship, infra. 

*Horn v. Ludington, 32 Wis. 73 (1873). 

*Clark v. Davidson, 53 Wis. 317, 10 N.W. 384 (1881). Also cases in notes 
8-14, 17-22, below requiring something in addition to possession. 

* Blanchard v. McDougal, 6 Wis. 167 (1858); Smith v. Finch, 8 Wis. 245 
(1859); Jones v. Pease, 21 Wis. 644 (1867); Horn v. Ludington, 32 Wis. 73 
(1873); Littlefield v. Littlefield, 51 Wis. 23, 7 N. W. 773 (1881); Seaman v. 
Aschermann, 51 Wis. 678, 8 N. W. 818 (1881); Cutler v. Babcock 81 Wis. 195, 
51 N. W. 420 (1892); Frede v. Pflugradt, 85 Wis. 119, 55 N. W. 159 (1893); 
Harney v. Burhans, 91 Wis. 348, 64 N. W. 1031 (1895); Hammond v. Barton, 93 
Wis. 183, 67 N. W. 412 (1896); Bartz v. Paff, 95 Wis. 95, 69 N. W. 297, 37 
L. R. A. 848 (1897); Hege v. Thorsgaard, 98 Wis. 11, 73 N. W. 567 (1897); 
Cuddy v. Foreman, 107 Wis. 519, 83 N. W. 1103 (1900); Scheuer v. Cochem, 126 
Wis. 209, 105 N. W. 573, 4 L. R. A. (N. S.) 427 (1905); Kipp v. Laun, 146 Wis. 
591, 131 N. W. 418 (1911) ; Keilly v. Severson, 149 Wis. 251, 135 N. W. 875 (1912) ; 
Krueger v. Groth, 190 Wis. 387, 209 N. W. 772 (1926) (exchange of lands) ; 
Marshall & Isley Bank v. Schuerbrock, 195 Wis. 203, 217 N. W. 416 (1928); 
Pierson v. Dorff, 198 Wis. 43, 223 N. W. 579 (1929); Estate of Shinoe, 212 
Wis. 491, 250 N. W. 505 (1933). 

* Ellis v. Cary, 74 Wis. 176, 43 N. W. 252 (1889); Koch v. Williams, 82 Wis. 
186, 52 N. W. 275 (1892); Rodman v. Rodman, 112 Wis. 378, 88 N. W. 218 
(1901); Marshall & Ilsley Bank v. Schuerbrock, 195 Wis. 203, 217 N. W. 416 
(1928) ; Brown v. Sutton, 129 U. S. 238 (1888). 

” Hopfensperger v. Bruehl, 174 Wis. 426, 183 N. W. 171 (1921). 

™ Jones v. Pease, 21 Wis. 644 (1867); Bartz v. Paff, 95 Wis. 95, 69 N. W. 297, 
37 L. R. A. 848 (1897). 

* Estate of Shinoe, 212 Wis. 481, 250 N. W. 505 (1933). 

* Blanchard v. McDougal, 6 Wis. 167 (1858) ; Cutler v. Babcock, 81 Wis. 195, 
51 N. W. 420 (1892). Not sufficient when continued possession not distinctly re- 
ferable to oral contract: Bowen v. Warner, 1 Pin. 600 (1845); Knoll v. Harvey, 
19 Wis. 99 (1865). 

“Paine v. Wilcox, 16 Wis. 202 (1862). 
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B. making substantial improvements on the land either without tak- 
ing possession,’® or with a possession referable to or in reliance upon 
another agreement,!* with the improvements being made in reliance 
upon the oral contract to convey, 


C. taking possession plus making substantial improvements,!* 
(1) continued possession referable distinctly to the oral agreement 
plus making improvements,” 
(2) taking possession plus making improvements in reliance upon 
an oral gift of land,”® 
D. taking possession plus paying part of the purchase price plus 
making substantial improvements,” 
(1) taking possession plus rendering services in payment plus 
making improvements,” 
(2) taking possession plus tendering payment plus making im- 
provements,”* 
E. giving up legal rights or discontinuing legal proceedings in re- 
liance upon the oral contract to convey.” 





* Henrikson v. Henrikson, 143 Wis. 314, 127 N. W. 962, 33 L. R. A. (N. S.) 
534 (1910). 

* Booher v. Slathar, 167 Wis. 196, 167 N. W. 261 (1918). Contra: Knoll v. 
Harvey, 19 Wis. 99 (1865) (or is the court actually believing that the improve- 
ments were not made in reliance upon the oral agreement ?) 

™ Hawkes v. Slight, 110 Wis. 125, 85 N. W. 721 (1901); Brobst v. Marty, 
162 Wis. 296, 156 N. W. 195 (1916); Booher v. Slathar, 167 Wis. 196, 167 N. W. 
261 (1918) ; Marshall & Ilsley Bank v. Schuerbrock, 195 Wis. 203, 217 N. W. 416 
(1928). 

“Fisher v. Moolick, 13 Wis. 321 (1861). 

* Hawkes v. Slight, 110 Wis. 125, 85 N. W. 721 (1901); Brobst v. Marty, 
162 Wis. 296, 156 N. W. 195 (1916); Booher v. Slathar, 167 Wis. 196, 167 N. W. 
Wis. 203, 217 N. W. 416 (1928). This is an absolute requirement in the case 
of oral gifts. 

* School Dist. No. 3 v. Macloon, 4 Wis. 79 (1855); Fery v. Pfeiffer, 18 Wis. 
510 (1864); Ingles v. Patterson, 36 Wis. 373 (1874); Littlefield v. Littlefield, 51 
Wis. 23, 7 N. W. 773 (1881); McWhinne v. Martin, 77 Wis. 182, 46 N. W. 118 
(1890) ; Wall v. The Minneapolis, St. P. & Sault St. Marie Ry., 86 Wis. 48, 56 
N. W. 367 (1893) ; Mc Dougald v. New Richmond R. M. Co., 125 Wis. 121, 103 
N. W. 244 (1905); Scheuer v. Cochem, 126 Wis. 209, 105 N. W. 573, 4 L. R. A. 
(N. S.) 427 (1905); Steuerwald v. Richter, 158 Wis. 597, 149 N. W. 692 (1914). 

™ Cameron v. Austin, 65 Wis. 652, 27 N. W. 622 (1886); Estate of Powell, 
206 Wis. 513, 240 N. W. 122 (1932). 

* Wall v. The Minneapolis, St. P. & Sault St. Marie Ry., 86 Wis. 48, 56 
N. W. 367 (1893); Mc Dougald v. New Richmond R. M. Co., 125 Wis. 121, 103 
N. W. 244 (1905). 

* Daniels v. Lewis, 16 Wis. 140 (1862) (plus payment); Paine v. Wilcox, 16 
Wis. 202 (1862) (plus continued possession referable to the oral agreement) ; 
Cutler v. Babcock, 81 Wis. 195, 51 N. W. 420 (1892) (plus continued possession 
referable to the oral agreement) ; Papenthien v. Coerper, 184 Wis. 156, 198 N. W. 
391 (1924). This is the place where the doctrine may expand to other cases of 
fraud and hardship. See discussion below for possible extensions. 
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II. Doctrines APPLIED IN REACHING THESE DECISIONS 


Historically, the doctrine of part performance has been grounded 
on two distinct foundations: (1) some acts are circumstantial evi- 
dence that some kind of agreement in regard to land exists between 
the parties, the objectivity of which saves the policy of the Statute 
of Frauds, and the terms of such contract may then be shown by oral 
evidence ; (2) the vendee’s conduct in reliance upon an oral agreement 
to convey land, has placed him at a disadvantage for which an action 
at law offers no adequate remedy, and a subsequent refusal of the 
vendor to perform would constitute a fraud. The opinions of the 
Wisconsin court do not seem to rely upon the former evidentiary 
principal, but stress the fraud on the vendee if the vendor were per- 
mitted to escape performance of his part of the agreement after the 
vendee has incurred a detriment in reliance upon the oral contract. 
The “fraud” at the basis of this doctrine is not conscious deceit, but 
refers to unconscionable conduct working a hardship on the vendee. 
How has the Wisconsin court applied the fraud doctrine to the above 
fact situations ? 

Payment of the purchase price alone is not a sufficient part per- 
formance to take the oral contract out of the Statute of Frauds, 
because the vendee has not so changed his position that the legal 
remedy of damages would be inadequate. Damages at law would re- 
store him to his original position, so there is no hardship or fraud.”4 

Although the majority rule adopted by Wisconsin requires an 
additional act, the taking of possession by the vendee is emphasized 
more than the other components, in taking an oral contract out of 
the Statute of Frauds. Several reasons have been advanced by com- 
mentators for the importance possession plays in the doctrine: (1) 
possession would expose the vendee to liability as a trespasser, and for 
the rents and profits, unless he was permitted to show the authority 
under which he entered ; and evidence having been admitted to prove 
the verbal contract for this purpose, there is nothing in the Statute 
which prevents the court from giving it full force and effect in es- 
tablishing the contract by such evidence ;*> (2) the acknowledged 
possession by a stranger of the land of another is not explicable, 
except on the supposition of an agreement, and has therefore been 
received as evidence of an antecedent contract ;?6 (3) the importance 





“Smith v. Finch, 8 Wis. 245 (1859); Daniels v. Lewis, 16 Wis. 140 (1862) ; 
Harney v. Burhans, 91 Wis. 348, 64 N. W. 1031 (1895). 

* Pomeroy, Specific Performance of Contracts (3d ed. 1926) 284. 

* Pomeroy, loc. cit. supra note 25. This is the evidentiary pole of the doc- 
trine of part performance, as explained above. 
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of placing in possession traces from the ancient ideas as to livery of 
seisin, when putting into possession was taken to be the substance of 
a common law conveyance ;*" (4) the act of taking possession effects 
a change of condition on the part of the vendee, such that eviction 
would produce damage, the computation of which would be largely 
a matter of conjecture ;?* (5) it is necessary to establish some definite 
measure or standard, for the sake of stability of decision and se- 
curity of title; and nothing seems so well adapted to the end, or so 
little susceptible of perjury as the notorious and unequivocal act of 
taking possession.*® Because of the well-settled acceptance of pos- 
session as a basis for part performance, the Wisconin court has not 
fully disclosed its reasons for finding a hardship worked on the vendee 
in such cases. However, the now outmoded trespass argument was 
cited in some early Wisconsin cases ;*° one case spoke of an alteration 
in the status quo,* which might be identified as the change of condi- 
tion reason for the rule, mentioned above; and two cases spoke of 
raising an equity ;*? but otherwise the Wisconsin court was content to 
follow the majority rule without explaining the fraud perpetrated on 
the vendee. Apparently no court has explained why two acts, making 
payment and taking possession, which are insufficient alone, should 
have such potency when combined. The making of improvements 
very neatly complies with the emphasis on hardship, because it ordi- 
narily involves a change of condition on the part of the vendee which 
could not adequately be compensated in damages. 

In two types of cases, the doctrine of fraud, in the sense of 
hardship, has taken an unusual twist. First, in Seaman v. Ascher- 
man,*® the lessee induced the lessor to break off pending negotiations 
for renting a store to a third person, and to materially alter his struc- 
ture to adapt it to lessee’s use, by orally promising to lease the store 
for five years. The lessee neglected to execute the lease, but took pos- 
session and paid rent for two years, before moving out. The lessor 
sought specific performance. Since the lessee, by possession and pay- 
ment, was the true part performer, the court applied a doctrine of 
mutuality—if there has been sufficient part performance to entitle the 





* Pound, The Progress of the Law, 1918-1919 (1920) 33 Harv. L. R. 933, 939. 
36 Cyc. 653. 
* 36 Cyc. 653. 
* Smith v. Finch, 8 Wis. 245 (1859) ; Popp v. Swanke, 68 Wis. 364, 31 N. W. 
916 (1887); Cutler v. Babcock, 81 Wis. 195, 51 N. W. 420 (1892); Koch v. 
Williams, 82 Wis. 186, 52 N. W. 275 (1892). 
“ Kipp v. Laun, 146 Wis. 591, 131 N. W. 418 (1911). 
“Horn v. Ludington, 32 Wis. 73 (1873). 
"51 Wis. 678, 8 N. W. 818 (1881). 
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lessee to enforce the agreement, the lessor has the same equity, and 
both are equally entitled to specific performance.** Under this rule, 
when the lessor plaintiff does nothing pursuant to the contract but 
allow the lessee to take possession, he suffers only pecuniary loss 
(rent) when the lessee moves out. The doctrine of fraud and hard- 
ship is misplaced in such a case because the legal remedy is adequate. 
The emphasis in this case is on the part performance by the lessee, 
with the principle of mutuality giving the lessor the same equitable 
remedy, irrespective of his own acts in reliance upon the contract. 
The lessor’s equity was probably increased by his improvements and 
his breaking off negotiations with others, but the court does not men- 
tion that the presence of these facts makes the legal remedy inade- 
quate because damages would be a matter of conjecture. The 
language of fraud and hardship seems to fit here rather than in the 
case where the lessor is allowed specific performance because of mu- 
tuality of remedy. 

The second type of case in which the fraud doctrine has been 
given an unusual twist arises when the plaintiff gives services in 
payment for and in reliance on a conveyance of land. No equitable re- 
lief is given, regardless of the hardship to the vendee occasioned by 
the leaving of a former home and job, and the performing of peculiar 
and personal services, for which pecuniary compensation cannot be 
estimated.*> If hardship is a reason for equitable relief in other 
cases, it is hard to see why the same reasoning should not apply here. 
If the real reason for the rule is that the court fears too many 
fictitious claims will be presented against the estates of the promisors, 
it should leave the doctrine of fraud and say that the performance of 
services is not good circumstantial evidence that an oral contract to 
convey land exists, whereas acts such as taking possession and making 
improvements do point to the existence of a contract. Recognition in 
Wisconsin of the evidentiary reason for the doctrine of part per- 
formance would give support to the results of these cases. 

In the final subdivision outlined above, where the act of the ven- 
dee was the relinquishment of legal rights or the discontinuing of legal 
proceedings in reliance upon the oral contract, the court must really 
rely upon hardship as a basis for specific performance, because in 
these miscellaneous cases the familiar signposts of part performance 
are either missing, or are auxiliary backgrounds for fraud. Where the 
mortgagor allowed his mortgagee to foreclose and bid in the land, 





* (1929) 13 Minn L. Rev. 519. 
* Comment (1928) 5 Wis. L. Rev. 46. 
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on the oral promise that he would reconvey to the mortgagor, and the 
mortgagor continued in possession for seventeen years, there was 
sufficient part performance on his part to make the mortgagee’s re- 
fusal to convey a fraud or hardship.** In that case, the court also 
relied on the continued possession distinctly referable to a new 
status based on the oral agreement, and on the theory of constructive 
trusts. Where the mortgagee’s promise to reconvey induced the 
mortgagor not to appeal from a judgment of foreclosure and sale, and 
the mortgagor continued in possession, the court similarly relied upon 
the fraud, the inadequate legal remedy, and the continued posses- 
sion.** When the promisee discontinued legal proceedings to set 
aside a tax deed, in reliance upon an oral promise to convey, and 
paid a part of the purchase price, the court relied upon the fraud 
and hardship to grant specific performance.** Where the plaintiff 
had deeded land to the defendant for a consideration, together with 
an oral contract to reconvey at plaintiff’s option within a certain pe- 
riod, and defendant refused to reconvey when asked, it was held 
that plaintiff may get specific performance because repudiation would 
result in fraud, and his full performance in conveying to the de- 
fendant took the oral contract out of the Statute of Frauds.*® 


III. Tue INstant CAsE 


With the Wisconsin doctrine of part performance as outlined 
above, the court was called upon to decide the case of Karrels v. 
Karrels.* In that case the mortgagor of land orally agreed to forego 
any rights of redemption or rights under any moratorium law, and 
allow the mortgagee to accelerate the foreclosure sale, upon the 
mortgagee’s oral agreement to reconvey. After the sale, the mortgagor 
remained in possession. The court decided it would be a fraud upon 
the vendee to allow the vendor to escape performance after the vendee 
had foregone his valuable rights. It is noteworthy that no emphasis 
was placed upon the continuance in possession, but the language of 
fraud and hardship was used throughout. The case follows the tra- 
dition of the cases in the final subdivision above, where the rights 
foregone were all in relation to the land itself. If fraud and hardship 
in the presence of an inadequate legal remedy are to be constantly 
relieved against, how would the Wisconsin court decide cases where 








“Cutler v. Babcock, 81 Wis. 195, 51 N. W. 420 (1892). 

* Paine v. Wilcox, 16 Wis. 202 (1862). 

* Daniels v. Lewis, 16 Wis. 140 (1862). 

* Papenthien v. Coerper, 184 Wis. 156, 198 N. W. 391 (1924). 
“290 N. W. 624 (Wis. 1940). 
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the legal rights relinquished were unrelated to the land—~e.g., the 
vendee dismisses a divorce suit and resumes marital relations with the 
promisor ; the vendee withdraws exceptions to an administrator’s ac- 
count and allews the account to be confirmed; the vendee surrenders 
the custody of a child and allows the vendor to adopt him; the plain- 
tiff surrenders an option to purchase the land under an oral agree- 
ment whereby the defendant could purchase the land, use it, and 
subsequently convey it to the plaintiff; all of these acts, or similar 
ones, being in reliance upon the vendor’s oral promise to convey 
the land? 
Witiiam J. SAUER 


PracTICE—APPEALABLE ORDERS—STUDY OF SECTION 274.33— 
Perhaps the Supreme Court of Wisconsin refers to no other single 
statute as frequently as the appealable order statute. Accordingly it 
should be of value to examine critically the statute, pointing out in 
general what orders are appealable by virtue of the statute and in 
particular some of the pitfalls occasioned by the statute which may 
entrap unwary counsel. A possible amendment to the statute will 
also be suggested and discussed. 

The Wisconsin Constitution specifies that the supreme court shall 
have appellate jurisdiction and a general superintending control over 
all inferior courts.? In what instances shall the court have appellate 
jurisdiction? Under the constitution can the court take jurisdiction 
whenever an order of an inferior court is brought up for review re- 
gardless of whether such order is appealable under Section 274.33? 
Does the court have jurisdiction to review an order nonappealable 





* Wis. Stat. (1939) §274.33 provides: “Appealable orders. The following 
orders when made by the court may be appealed to the supreme court: 

(1) An order affecting a substantial right, made in any action, when such 
order in effect determines the action and prevents a judgment from which an 
appeal might be taken. 

(2) A final order affecting a substantial right made in special proceedings or 
upon a summary application in an action after judgment. 

(3) When an order grants, refuses, continues or modifies a provisional remedy 
or grants, refuses, modifies or dissolves an injunction, or sets aside or dismisses 
a writ of attachment, grants a new trial or sustains or overrules a demurrer or 
denies an application for summary judgment, but no order of the circuit court 
shall be considered appealable which simply reverses or affirms an order of the 
civil court of Milwaukee county, unless the order of the civil court grants, 
refuses, continues, modifies or dissolves a provisional remedy or injunction. 

(4) Orders made by the court vacating or refusing to set aside orders made 
at chambers, where the appeal might have been taken in case the order so made 
at chambers had been made by the court in the first instance. For the purpose of 
appealing from an order either party may require the order to be entered by the 
clerk of record”. 

* Wis. Const. art. VII, §3. 
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under Section 274.33 when the parties consent that the court take 
jurisdiction or when the respondent fails to raise the issue of appeal- 
ability? It has been held that although the constitution gives the court 
appellate jurisdiction, the extent of that jurisdiction is determined by 
the legislature.* Therefore the appellate jurisdiction of the court on 
appeals from orders depends on Section 274.33. Unless the order is 
appealable by virtue of Section 274.33, an attempt to appeal from the 
order will confer upon the supreme court no jurisdiction to consider 
the merits of the appeal, even though the parties consent that the 
court take jurisdiction.* Frequently, however, especially in the past, 
the court has heard appeals from orders nonappealable under Section 
274.33 because the respondent failed to raise the question of appeal- 
ability.5 Technically the court was without jurisdiction to hear the 
appeals on the merits in these cases, and the appeals should have 
been dismissed even though the respondent failed to object to the 
appellant’s right to appeal. As Justice Vinje said in Wisconsin Real 
Estate Co. v. Milwaukee :* 


Is the order appealable? Neither party has raised the question, 
but since the court acquires no jurisdiction to consider the merits 
of the case unless it is appealable, the question of the appeala- 
bility of an order is always involved in a consideration of its 
merits. 


Since the appellate jurisdiction of the court is statutory, its ex- 
tent depends upon the construction of statutes authorizing appeals. 
Such statutes are remedial and favored and should be liberally con- 
strued to the end that a consideration of the merits of the appeal 
should not be delayed out of regard for technical considerations.” 

Under the superintending power of the court, exercised by writs 
of prohibition, mandamus, certiorari, and error, the supreme court 
may in extraordinary cases, whenever relief by appeal or writ of 
error is inadequate, review the case although the inferior court’s order 
is nonappealable.* Although generally the writs will not be used to 





* Tomberlin v. Chicago, St. P., M. & O. Ry., 208 Wis. 30, 243 N.W. 208 (1932). 

* Baker v. Onsrud, 227 Wis. 450, 278 N.W. 870 (1938). 

* Hanson v. Custer, 203 Wis. 55, 233 N.W. 642 (1930) ; Hargraves v. Hoffmann, 
205 Wis. 84, 236 N.W. 556 (1931). 

*151 Wis. 198, 201, 138 N.W. 642, 643 (1912). 

* Hixon v. Oneida Co., 82 Wis. 515, 52 N.W. 445 (1892); State v. Nangle, 82 
W. Va. 224, 95 S. E. 833 (1918). See also the interesting dissenting opinions of 
Justice Owens in Southern Colonization Co. v. Howard Cole & Co., 185 Wis. 469, 
477, 201 N.W. 817, 819 (1925), and Justice Eschweiler in Long v. State, 176 Wis. 
361, 364, 187 N. W. 167, 168 (1922). 

*The court rarely exercises its power of superintending control. In State 
ex rel. Fourth Nat. Bank v. Johnson, 103 Wis. 591, 616, 79 N. W. 1081, 1089 
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perform the functions of appeal or writ of error,® nevertheless at- 
torneys frequently resort to the writs as a device for presenting to 
the court matters non-appealable under Section 274.33.!° 
Application of Section 274.33 to new statutory remedies. The 
court in Long v. State! and Baxter v. Sleeman' held that Section 
274.33 related only to appeals from proceedings according to the 
course of the common law and that no appeal could be taken where 
the legislature, when it created a new remedy to meet a new situa- 
tion unprovided for by common law, failed to provide for an appeal 
from the orders of the tribunal, board or commission, which the 
legislature created to administer the new remedy. However, the rule 
in the Long and Baxter cases has been changed by statute’® and 





(1899), Justice Winslow pointed out that in the half century since the constitution 
was adopted but three or four instances had occurred of such a departure from 
duty by the circuit courts as to require the exercise of the superintending power 
vested in the court. Since then the court has acted on a number of occasions 
to keep circuit courts within their jurisdictions, but in general the court has 
hesitated to exercise its superintending control, except where the duty of the in- 
ferior court was plain, the refusal to perform that duty was clear, the results of 
such refusal were prejudicial, and the remedy, if any, by appeal or writ of error 
was utterly inadequate. State ex rel. City of Milwaukee v. Ludwig, 106 Wis. 
226, 82 N. W 158 (1900). For a good discussion as to when the court will take 
original jurisdiction to issue its writs, see: Jn re Court of Honor of Ill., 109 Wis. 
625, 85 N. W. 497 (1901); State ex rel. Fireman’s Fund Ins. Co. v. Hoppmann, 
207 Wis. 481, 240 N. W. 884 (1932); and Wis. Co-op. Milk Pool v. Saylesville C. 
Mig. Co., 219 Wis. 350, 263 N. W. 84 (1935). 

*State ex rel. Schwenker v. District Court, 206 Wis. 600, 240 N. W. 406 
(1932). : 

* Examples include applications for writs of mandamus to compel a circuit 
judge to make an order changing the venue of an action, State ex rel. Brownell v. 
McArthur, 13 Wis. 407 (1861); and for writs of prohibition to prohibit a circuit 
court judge from trying a case where the jurisdiction to try the offense was in 
another county. State ex rel. Schwenker v. District Court, 206 Wis. 600, 240 N. W. 
406 (1932). 

“176 Wis. 361, 187 N. W. 167 (1922). In this case Long petitioned the board 

for the relief of persons who had served terms of imprisonment upon conviction 
of crimes of which they were innocent. The board was created by the legislature 
to administer a new remedy, and the law creating the board provided that the 
findings and the awards of the board should be subject to review on an appeal to 
the Dane County circuit court, but did not expressly give a right of appeal from 
the determination of the circuit court to the supreme court. The board disallowed 
Long’s claim, the circuit court affirmed, and Long’s appeal to the supreme court 
was dismissed. 
196 Wis. 562, 221 N. W. 382 (1928). In this case proceedings were brought 
under Wis. Stat. (1939) §6.66, for a recount of ballots cast in designated precincts 
by a board of canvassers. The order of the circuit court modified the determin- 
ation of the canvassing board. The appeal from the order was dismissed because 
this section gave a new remedy without giving the right of appeal from the circuit 
court to the supreme court. 

® Wis. Stat. (1939) §274.09, as amended by Ch. 541, Laws of 1935, gives the 
right of appeal to the supreme court from final orders and judgments rendered 
on appeals to review the proceedings of tribunals, boards or commissions, without 
regard to whether those proceedings involve new remedies or old ones. See also 
In re Burke, 229 Wis. 545, 282 N. W. 598 (1938). 
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now appeals lie from circuit courts which have reviewed orders of 
tribunals, boards and commissions, without regard to whether the 
proceedings involve new remedies or old ones. Thus Section 274.33 
now applies to new and old remedies alike and regulates the right 
of appeal from all orders, except where the law creating the new 
remedy expressly provides for an appeal.’* 


Actions distinguished from special proceedings. Subsection one 
of the statute relates to appeals from orders made in actions and 
Subsection two to orders made in special proceedings. An action 
is an ordinary court proceeding which one party prosecutes against 
another party for the enforcement or protection of a right, the re- 
dress or prevention of a wrong, or the punishment of a public offence. 
Every other remedy is a special proceeding.* An action under the 
code of civil procedure is an ordinary proceeding between parties 
instituted by summons and complaint and follows the essential forms, 
however modified, of actions at common law and equity.® Generally 
actions mean only such proceedings as were known as actions at law 
or suits in equity at the time when the code was adopted by the var- 
ious states.’* 

Special proceedings frequently are statutory remedies in which 
the party instigating the proceeding does not seek a money judgment, 
the recovery of property, or for that matter any affirmative relief 
whatsoever. Such proceedings include disbarment proceedings against 
an attorney,’* proceedings to determine sanity,’® and contempt” 
and condemnation proceedings.*" Special proceedings are commenced 
independently of a pending action, by petition or notice of motion, 
in order to obtain a special form of relief,** such as petitioning the 
court for the settlement and allowance of a receiver’s account® or 





* Under the Workmen’s Compensation Act it is provided that an appeal may 
be taken to the supreme court from the determination of the Dane County cir- 
cuit court. Wis. Stat. (1939) §102.25. 

* Wis. Stat. (1939) §260.03. 

State ex rel. Ashley v. Circuit Court, 219 Wis. 38, 261 N. W. 737 (1935). 
The case contains a good discussion of what remedies are actions and what special 


™ State v. Steeley, 21 Ohio App. 396, 153 N. E. 285 (1926). 

* In re Orton, 54 Wis. 379, 11 N. W. 584 (1882). 

* People v. Lawson, 178 Cal. 722, 174 Pac. 885 (1918). 

* Witter v. Lyons, 34 Wis. 564, 574 (1874) ; Karel v. Conlan, 155 Wis. 221, 144 
N. W. 266 (1913). 

™State ex rel. Chi. & N. W. R. R. v. Oshkosh A. & B. W. R. R., 100 Wis 
538, 77 N. W. 193 (1898). 

™State v. District Court, 28 Mont. 227, 72 Pac. 613 (1903). 

* Union Nat. Bank v. Mills, 103 Wis. 39, 79 N. W. 20 (1899). 
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petitioning for the right to intervene and contest the right of the 
receiver to sell property.** 

In actions a judgment finally determines the rights of the parties. 
In special proceedings the final order of the court ends the proceed- 
ings.*5 The final order bears the same relation to special proceeding 
as a judgment bears to an action.*® This is an important point to 
remember. Since the policy of the law in general is to limit appeal to 
such directions of the court as finally determine the rights of the 
parties, appeals in actions lie from judgments and in special pro- 
ceedings from final orders, except that in actions an appeal lies also 
from such orders defined as appealable in Section 274.33. 


Policy of the law in restricting the right of appeal to directions 
of the court which determine the rights of the parties. The policy 
of the law in generally limiting the right of appeal to directions of 
the court that dispose of the rights of the parties is threefold. First, 
there is the policy against bringing up cases to the appellate court 
in fragments.” Second, the policy requiring a speedy end to litiga- 
tion.”* And third, the policy that the merits of the case be generally 
heard before an appeal so that the appellate court can review proced- 
ural and practice errors and the merits of the case all on one appeal. 

At least sixteen states limit the right of appeal to judgments 
and final orders. However, in Wisconsin and in a number of other 
states the rights of appeal under the respective statutes are some- 
what broader.® But with few exceptions the statutes of the several 





™ Hartberg v. American Founders Securities Co., 212 Wis. 104, 249 N. W. 48 
(1933). 

* Puhr v. Chicago & N. W. R.R., 168 Wis. 101, 169 N.W. 305 (1918). 

™* Ajax Rubber Co. v. Western Petroleum Co., 185 Wis. 74, 200 N. W. 668 
(1924) ; Kingston v. Kingston, 124 Wis. 263, 102 N. W. 577 (1905). 

= Ex parte Elyton Land Co., 104 Ala. 88, 15 So. 939 (1894). 

™* Manns v. Marinette & M. P. Co., 205 Wis. 349, 238 N. W. 624 (1931). 

* An appeal lies from judgments and final orders in the following agen 
Arkansas, except that an appeal may be taken from an order di 
attachment, Digest of the Stat. of Ark., §6286; Colorado, Courtwright Mills Code 
of Colorado, §441; Florida, except that an order granting a new trial is reviewable, 
Laws of Florida, §§4606 & 4615; Georgia, Georgia Code 1933, §6-701; Indiana, 
Burns Indiana Stats. 1933, §2-3201; Kentucky, Carroll’s Kentucky Stats. 1930, 
§$950-1; Massachusetts, Gen. Laws of Mass. 1932, Ch. 231, §109; Michigan, 
Compiled Laws of Mich. 1929, §15491; Nebraska, Compiled Stat. of Neb., 
§20-1911; New Jersey, Rev. Stat. of New Jersey 1937, vol. 1, §2:29-117 and 
§2:32-204; Ohio, Page’s Desk Edit. of Ohio Gen. Code 1931, §12250; Rhode 
Island, Gen. Laws of Rhode Is. 1923, ch. 339, §25; Tennessee, Michie’s Tenn. Code 
1938, §§9057 and 9061; Utah, Rev. Stat. of Utah 1933, §104-41-1; Vermont, 
$89-4901. 

* About twenty states permit an appeal to be taken also from orders granting 
or dissolving an injunction, seventeen states from an order granting a new trial, 
Public Laws of Vermont 1933, §2077; and Wyoming, Wyoming Rev. Stat. 1931, 
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states*! regulating appeals do not authorize appeals from directions 
of trial courts which do not determine the issues of law and fact 
and dispose of the cases, so far as the trial courts have power to dis- 
pose of them. 


I. Subsection One—Appeals from Orders Made in Actions 


An order made in an action (unless it is an order appealable 
under Subsection three) is not appealable unless it (1) affects a sub- 
stantial right, (2) in effect determines the action, and (3) prevents 
a judgment from which an appeal may be taken.®? What orders affect 
a substantial right, determine the action and prevent judgment? 


Order affecting a substantial right. The term “substantial right” 
as used in this section means that which concerns the subject matter 
of the action, and affects the substantive rights of the parties as con- 
trasted with mere matters of practice.** Most orders made in actions 
affect a substantial right and of the three conditions imposed by 
Subsection one the one that the order must affect a substantial right 
is most easily satisfied. 


Order determining the action. An order which disposes of the 
case as completely as the trial court has power to dispose of it de- 
termines the action. Whether or not the order ends the action is 
largely a question of fact depending on the circumstances of each case. 
Orders which sustain or overrule demurrers, or sustain or overrule 
motions to make pleadings more definite and certain,** do not de- 
termine the action. 

Order preventing judgment. The order in an action to be ap- 


pealable must not only end the action but must also prevent a judg- 
ment from being entered. Therefore appeals from orders postponing 





thirteen states from orders appointing or refusing to appoint receivers, thirteen 
states from orders dissolving or refusing to dissolve an attachment, and six states 
from orders sustaining or overruling demurrers. 

“Some exceptions other than those enumerated in note 30, supra, include 
the statutes of Kansas, Oklahoma and Minnesota, which permit an appeal from 
orders involving the merits of the action or some part thereof; of South Dakota, 
which permit an appeal from certain intermediate orders in the discretion of the 
supreme court; of Mississippi, which provide that an appeal may be allowed 
in certain cases in the discretion of the chancellor; of Louisiana, which allow 
an appeal from such orders as cause the appellant an irreparable injury; and 
of New Mexico, which permit an appeal from orders that practically dispose of 
the merits of the case. 

“Schlesinger v. Schroeder, 210 Wis. 403, 245 N. W. 666 (1933). 
* Grinwald v. Mayer, 207 Wis. 416, 241 N.W. 375 (1932). 
* Motowski v. People’s Dentists, 183 Wis. 477, 198 N.W. 465 (1924). 
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but not preventing judgment* and appeals from the findings of fact 
and conclusions of law** must be dismissed because it is competent 
for either party in these cases to enter judgment and appeal there- 
from. Therefore, in actions whenever a judgment may be entered, 
the appeal must be from the judgment and not from an order.** As 
a practical matter orders made in actions seldom prevent judgments, 
and consequently in only rare cases is an order appealable by virtue 
of the first Subsection.** 

The condition that the order to be appealable must prevent a 
judgment occasionally requires the court to dismiss appeals on what 
appear to be technical grounds. In such cases entering judgment is 
a mere formality, required only for the purpose of appeal and not to 
determine the rights of the parties.*® When everything is before the 
court except the formal judgment, it seems rather technical to dis- 
miss an appeal. For the purpose of appeal the court could conceiv- 
ably treat the order ending the action as a final judgment.*° The 





* Ledebuhr v. The Grand Grove, 97 Wis. 341, 72 N. W. 884 (1897). 

* Johannes v. Young, 42 Wis. 401 (1877). 

*Upon an appeal from the judgment intermediate orders which involve 
the merits and necessarily affect the judgment may be reviewed. Wis. Stat. 
(1939) §274.34. 

"The following orders are non-appealable because they do not determine 
the action and prevent judgment. An order denying appellant’s motion for 
judgment in his favor on the special verdict returned by the jury: Treat v. 
Hiles, 75 Wis. 265, 44 N. W. 1088 (1889); Murray v. Schribner, 70 Wis. 228, 
35 N. W. 311 (1887); but see Murphey v. Weil, 86 Wis. 643, 57 N. W. 1112 
(1893), which held the order appealable. Order changing the venue of an action: 
Evans v. Curtiss, 98 Wis. 97, 73 N. W. 432 (1897). Order retaxing appellant’s 
costs and disbursements: Hoey v. Pierron, 67 Wis. 262, 30 N. W. 692 (1886). 
Order requiring a complaint to be made more definite and certain: Motowski v. 
People’s Dentist’s, 183 Wis. 477, 198 N. W. 465 (1924). Order refusing to dis- 
miss an action: Gill v. Hermann, 168 Wis. 589, 171 N. W. 76 (1919). Order 
dismissing an action as a penalty for non-compliance wth a court order: 
Puhr v. C. & N. W. R.R., 168 Wis. 101, 169 N. W. 305 (1918). Order denying 
motion for judgment on the pleadings: Lancaster v. Borkowski, 179 Wis. 1, 
190 N. W. 852 (1922). Order consolidating two actions: Wagner v. Racine 
Co., 161 Wis. 364, 154 N. W. 372 (1915). Order striking out parts of pleadings: 
Weismann v. Shanley, 124 Wis. 431, 102 N. W. 932 (1905). Order removing 
the case from the court to the jury calendar: Appleton v. Greenspon, 202 Wis. 
32, 231 N. W. 155 (1930). Order directing the receiver of a corporation to sell 
the assets of the corporation: Ajax Rubber Co. v. Western Petroleum Co., 185 
Wis. 74, 200 N. W. 668 (1924). 

*In Puffer v. Welch, 141 Wis. 304, 124 N. W. 406 (1910), an appeal from 
an order discontinuing the action was dismissed because the order did not 
prevent a judgment. Justice Marshall in an interesting opinion said that it 
might seem quite technical to rule that an appeal must fail because the appellant 
did not go through the empty formality of entering judgment, but the legisla- 
ture saw fit to provide that an order should not be appealable unless it pre- 
vented a judgment and so whatever of technicality there is is in the law, not in its 
administration. 

“In Michigan it is settled that an order which ends the suit is a final 
judgment. Flint v. Genessee Circuit Judge, 146 Mich. 439, 109 N. W. 769 (1906). 
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order, like the judgment, finally determines the rights of the parties, 
True the parties and the trial judge refer to the direction of the 
court as an order and not a judgment, but the supreme court has 
held that it is immaterial what name the parties or the judge give to 
the adjudication. It is the substance of the direction that determines 
whether it is a judgment or an order.*! However, the legislature saw 
fit to provide that an order in an action shall not be appealable un- 
less it prevents the entry of a judgment. Therefore, unless the stat- 
ute is amended, appeals must be dismissed from orders ending ac- 
tions but not preventing judgments. 

Amendment to Section 274.33 (1). In cases where the parties 
consent that the court take jurisdiction and where the order appealed 
from in effect determines the action and entering judgment is a mere 
formality, why not permit the court to hear appeals in its discretion? 
It is proposed that the statute be amended to allow an appeal not 
as a matter of right but of sound judicial discretion, to be allowed by 
the supreme court only when the court considers that the ends of 
justice will be served by determination of the questions involved 
without awaiting the formal entry of a judgment.‘? Theoretically 
the amendment would not increase the number of appealable orders, 
but practically it would furnish a device whereby the court in hard 
cases could hear appeals when the appellant failed to comply with 
all the technical requirements of Subsection one of the appealable 
erder statute. 


Il. Subsection Two—Orders Made in Special Proceedings and in 
Summary Applications in Actions After Judgment 


Orders are appealable under this subsection if they end the 
proceedings in which they are entered, affect the substantive rights 
of the parties and concern the subject matter of the proceeding, and 
are made in special proceedings as contrasted with actions or upon 
summary applications in actions after judgment.** In general the 





“Will of Pattison, 190 Wis. 289, 207 N. W. 292 (1926); State ex rel. Zilisch, 
197 Wis. 284, 223 N. W. 123 (1928). 

“The South Dakota appealable order statute, S. D. Code (1939) vol. 2, 
ch. 33.07, §33.0701, is substantially similar to Wis. Stat. (1939) §274.33 except 
that it permits an appeal from “Any other order made before trial, an appeal 
under this subdivision, however, being not a matter of right but of sound 
judicial discretion and to be allowed by the supreme court in the manner pro- 
vided by rules of such court only when the court considers that the ends of 
justice will be served by determination of the questions involved without 
awaiting the final determination of the action or proceeding”. 

“The following orders are not final so as to be appealable. An order allow- 
ing amendment of summons and complaint after judgment to bring in other 
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subsection has presented only two problems to the court: (1) whether 
the order appealed from was made in a special proceeding or granted 
a provisional remedy and (2) whether the order was made after 
judgment. 

A provisional remedy is a collateral proceeding permitted only 
in connection with a regular action and as one of its incidents.** It 
is proceeding within an action. An order suppressing an adverse ex- 
amination has been held to be both a direction in a special proceed- 
ing and a provisional remedy.** However, it is now well settled that 
since the adverse examination is a proceeding within an action, it 





defendants because no hearing on the issues raised by the amended compaint has 
been held: Reidel v. Northwestern Mutual Life Insurance Co., 211 Wis. 149, 246 
N. W. 569 (1933). Am order denying a petition of intervention without 
prejudice to any right petitioner might have thereafter, although the result 
would probably be otherwise had the order not been denied without prejudice: 
A. J. Straus Paying Agency v. Caswell Bldg. Co., 227 Wis. 353, 277 N. W. 648 
(1938): Pessin v. Fox Head Waukesha Corp., 230 Wis. 277, 282 N. W. 582 
(1939). An order which opens up a default judgment and allows a defendant to 
plead: Huron E. & T. Co. v. Rude, 101 Wis. 324, 77 N. W. 177 (1898). An 
order appointing commissioners to take depositions to perpetuate the testimony 
of certain witnesses: Sioux Land Co. v. Ewing, 148 Wis. 600, 135 N. W. 130 
(1912). An order appointing a referee to make a sale of future contingent 
interests in land: Kingston v. Kingston, 124 Wis. 263, 102 N. W. 577 (1905). 

These orders made in special proceedings are final and appealable. An order 
directing the payment of $300 from the funds of the estate of the deceased to 
the guardian ad litem, for the contestants, who are minors, to procure the at- 
tendance of witnesses upon the trial of the contest of the will: Frame v. Plumb, 
135 Wis. 24, 114 N. W. 849 (1908). An order denying a motion to expunge 
from the court record derogatory material contained in a grand jury’s report: 
State ex rel. Williams v. Shaughnessy, 202 Wis. 537, 232 N. W. 861 (1930). An 
order disbarring an attorney: In re Orton, 54 Wis. 379, 11 N. W. 584 (1882). 
An order refusing to confirm the report of three commissioners appointed to 
investigate the feasibility and expense involved in draining 35,000 acres of land: 
In re Dancy Drainage District, 129 Wis. 129, 108 N. W. 202 (1906). An order 
vacating a judgment of a justice of the peace: Deuster v. Zillmer, 119 Wis. 
402, 97 N. W. 31 (1903). 

These orders made in summary applications are final and appealable. An 
order refusing to set aside the service of the summons after a judgment by de- 
fault on the ground that service was void: Rix v. Sprague, 157 Wis. 572, 147 
N. W. 1001 (1914). An order granting a one year extension of the period of 
redemption from a judgment of foreclosure: Brown v. Loewenbach, 225 Wis. 
425, 274 N. W. 434 (1937). An order denying a motion for a new trial when 
the motion was based upon newly discovered evidence subsequent to judgment, 
although ordinarily an order denying a new trial is not appealable: Harvey v. 
Harvey, 201 Wis. 378, 230 N .W. 79 (1930). An order confirming the sheriff’s 
report of sale upon foreclosure: Griswold v. Barden, 146 Wis. 35, 130 N. W. 
952 (1911). However, an order vacating and setting aside an order dismissing 
the action for want of prosecution and reinstating and placing the same on 
the calendar is not an order made after judgment because there is no judgment 
determining finally the rights of the parties. State v. Eigel, 210 Wis. 275, 246 
N. W. 417 (1933). 

“Ellinger v. Equitable Life Assurance Society, 125 Wis. 643, 104 N. W. 811 
(1905). 

“Phipps v. Wis. Cent. Ry., 130 Wis. 279, 110 N.W. 207 (1907); Karel v. 
Coulan, 155 Wis. 221, 144 N. W. 266 (1913). 














588 WISCONSIN LAW REVIEW [Vol. 1940 


grants a provisional remedy.*® The terms special proceedings and 
provisional remedies are used by the statute in contradistinction to 
each other and a special proceeding can never be the same as a pro- 
visional remedy. 

A judgment is the final determination of the rights of the parties 
in the action.** Does a judgment entered in a default action finally 
determine the rights of the parties? For the purposes of appealing 
from an order after judgment, apparently yes.** What the legislature 
intended by a judgment was the technical legal instrument called a 
judgment. Therefore, an order made after an order dismissing the 
action is not appealable because it is not made after judgment.*® 


IIT. Subsection three—Orders enumerated as appealable 
Under this subsection orders are appealable which grant, refuse, 
continue or modify a provisional remedy, or grant, refuse, modify, 
or dissolve an injunction, or set aside or dismiss a writ of attach- 
ment, or grant a new trial, or sustain or overrule a demurrer, or 
deny an application for summary judgment. 


Orders granting a provisional remedy. As has been stated a 
provisional remedy is a proceeding within an action. Orders for 
arrest and holding to bail, for the delivery of personal property, for 
the attachment of property, for injunctions, for the appointment of 
receivers and for the payment of money into court grant, refuse, con- 
tinue or modify provisional remedies.®° So do orders compelling wit- 
nesses subpoened to answer questions, to submit to an examina- 
tion,’ and orders requiring parties to produce their books in court 
and to furnish sworn copies thereof to the opposing party.°? 


Order granting a new trial. A trial is the judicial examination 
of the issues between the parties, whether they be issues of fact or 
law.®® Therefore, an order which sets aside a stipulation suspending 





“Milwaukee Corrugating Co. v. Flagge, 170 Wis. 492, 175 N. W. 777 
(1920) ; Mautz v. Schoen & Walter Co., 171 Wis. 7, 176 N. W. 70 (1920). 

“Wis. Stat. (1939) §270.53 (1). 

“Rix v. Sprague, 157 Wis. 572, 147 N. W. 1001 (1914). 

“State v. Eigel, 210 Wis. 275, 246 N. W. 417 (1933). 

“Noonan v. Orton, 28 Wis. 386 (1871). 

™ Phipps v. Wis. Central Ry., 133 Wis. 153, 113 N. W. 456 (1907). 

“ Ellinger v. Equitable Life Assurance Co., 125 Wis. 643, 104 N. W. 811 
(1905). 

Wis. Stat. (1939) §270.06. The reason prompting the legislature to author- 
ize an appeal from an order granting a new trial was to prevent the burdens, 
delays and expense incident to a new trial when an appeal from the order grant- 
ing the new trial might result in a settlement of the entire controversy. South- 
ern Colonization Co. v. Howard Cole & Co., 185 Wis. 469, 201 N. W. 817 
(1925). 
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the trial and orders a “new trial” does not actually order a new trial 
since there has been no completed judicial examination of the issues 
involved.** Likewise an order setting aside a judgment obtained by 
default does not grant a new trial since in a default action there has 
been no trial of the issues.5° But what is a default action? Suppose 
that the pleadings have been filed, notice of trial served, and one of 
the parties fails to appear. The party appearing submits his proof 
and receives judgment in his favor. The party in default moves 
that the judgment be vacated and his motion is granted. Can 
an appeal be taken from the order vacating the judgment on the 
theory that it grants a new trial? The pleadings raised issues that 
were examined by the court. Was there an actual trial? In an actual 
trial not only must the pleadings raise the issues but both parties 
must appear, the plaintiff to prosecute the action and the defendant 
to defend.®* Therefore, an order does not grant a new trial unless both 
parties filed pleadings and both appeared generally in the action 
at the time of trial. 


Order sustaining or overruling a demurrer. A demurrer ore 
tenus is not a demurrer within the meaning of this provision and 
an appeal can not be taken from a ruling sustaining a demurrer ore 
tenus even though such ruling be embodied in a written order®’ or 
treated by the parties as a judgment.®® An order granting a motion 
to strike out an entire defense as sham may be reviewed on the 
ground that it is in effect an order sustaining a demurrer, where 
the motion specifies as grounds therefor some ground listed in the 
demurrer statute.5® However, where the motion does not disclose 
on its face that it is based upon one of the statutory grounds for 
demurrer, it is not an order sustaining or overruling a demurrer.®© 
Therefore an order that grants a motion to strike out an answer as 





“Southern Colonization Co. v. Howard Cole & Co., 185 Wis. 469, 201 
N. W. 817 (1925). 

* Kelm v. Kelm, 204 Wis. 301, 235 N. W. 787 (1931). 

“In Old Port Brewing Corp. v. C. W. Fischer F. Co., 228 Wis. 62, 68, 
279 N. W. 613, 616 (1938), the court said: “It can not be said that the plaintiffs 
have had a trial of the controverted issues, since they did not appear at the 
trial, were, as a result of such failure, in default, and in no sense participated in 
the trial of the issues involved”. See also Moran v. Moran, 172 Wis. 59, 178 
N. W. 248 (1920); cf. Kelm v. Kelm, 204 Wis. 301, 235 N. W. 787 (1931). 

* Mandelert v. Superior C. L. Co., 104 Wis. 423, 80 N. W. 726 (1899). 

* Plankington Bldg. Prop. v. Hurley Reilley Co., 198 Wis. 296, 223 N. W. 
835 (1929). 

” First Wis. Nat. Bank v. Carpenter, 218 Wis. 30, 259 N. W. 836 (1935). 

, ” Direct Service Oil Co. v. Wis. I. & C. Co., 218 Wis. 426, 261 N. W. 215 
1935). 
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sham is not an order sustaining a demurrer; but an order granting 
a motion to strike out an answer as sham because the answer does not 
state a defense is. 


Order denying an application for summary judgment. Prior to 
1935 an order which denied a motion for summary judgment was 
not appealable because it did not determine the action and prevent 
a judgment within the meaning of Subsection one of this statute.** 
The parties had to be proceed to trial, enter a judgment, and upon 
an appeal from the judgment the order denying the motion for sum- 
mary judgment could be reviewed.** However an amendment to 
Subsection three by chapter 39, Laws of 1935, added the words 
“denies an application for summary judgment” and now an order 


denying a motion for summary judgment is appealable.® 
Martin M. Votz 


STATUTE OF DESCENT AND DISTRIBUTION—INTERPRETATION OF— 
This paper seeks to examine the Wisconsin court’s application of the 
statute of descent and distribution’ to a situation such as this: A 





™ Schlesinger v. Schroeder, 210 Wis. 403, 245 N. W. 666 (1933). 

“See Wis. Stat. (1939) §274.34. 

*Loehr v. Stenz, 219 Wis. 361, 263 N. W. 373 (1935). 

* Wis. Stat. (1939) §237.01: “When any person shall die seized of any lands, 
tenements, or hereditaments or any right thereto or entitled to any interest 
therein, in fee simple or for the life of another, not having lawfully devised the 
same, they shall descend, subject to his debts, except as provided in Section 237.02 
in the manner following: 

“(1) In equal shares to his children and to the lawful issue of any deceased 
child by right of representation; and if there be no child of the intestate living 
at his death his estate shall descend to all his other lineal descendants; and if all 
the said descendants are in the same degree of kindred to the intestate they shall 
share the estate equally, otherwise they shall take according to the right of re- 
presentation. 

“(2) If he shall leave no lawful issue, to his widow; if he shall leave no such 
issue or widow, to his parents, if living, and if either shall not be living, the 
survivor shall inherit his said estate. If a woman shall die leaving no issue her 
estate shall descend to her husband and if she shall have one at the time of 
her decease, and if she shall leave surviving her neither issue nor husband, to her 
parents, if living, and either shall not be living, the survivor shall inherit her said 
estate. 

“(3) If he shall leave no lawful issue nor widow nor father nor mother his 
estate shall descend in equal shares to his brothers and sisters and to the lineal 
descendants of any deceased brother or sister by right of representation. 

“(4) If the intestate shall leave no lawful issue, widow, father, mother. 
brother nor sister his estate shall descend to his next of kin in equal degree ex- 
cept that when there are two or more collateral kindred in equal degree, but claim- 
ing through different ancestors, those who claim through the nearest ancestor 
= be preferred to those claiming through an ancestor more remote; provided, 
owever, 

“(5) If any person shall die leaving several children or leaving one child and 
the issue of one or more other children, and any such surviving child shall die un- 
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dies intestate, leaving a surviving brother, B, but predeceased by 
brothers C and D. In the case given, there is no question but that 
under the statute C’s and D’s lineal descendants take by right of rep- 
resentation. Suppose, however, we vary the above case by having B 
as well as C and D predecease A, B leaving five children, C two 
children and D one child. Are the children’s rights in intestate prop- 
erty to be determined on a per capita or per stirpes basis of distri- 
bution? Or to put it abstractly, is the factor of the survival of a 
brother or sister the sole test as to whether subsection three or four 
of the statute is to be applied? 

In the case which served as source for the above problem,” the 
court did make survival the sole test. It is submitted that the opposite 
conclusion is the more reasonable and desirable. 

Section 237.01 of the Wisconsin Statutes (1939) is an example 
of statutory merging of two common law theories. Clauses (1) and 
(3) of this section embody with respect to lineal descent and descent 
to brothers and sisters the theory of representation which prevailed 
throughout the field of descent of real property at common law. 
Clause (4) makes descent of real property in cases where the in- 
testate leaves no lawful issue, widow, father, mother, brother nor 
sister descend in accordance with the rules prevailing at common law 
with respect to distribution of personal property, that is, in accordance 
with the degrees of relationship. Under the rule of representation, 
lineal descendants take their ancestor’s place; under the rule of de- 
grees of relationship, those of a nearer degree take to the exclusion 
of those of a more remote degree, while as between those of equal 
degree all share equally. 

In comparing clauses (3) and (4), an ambiguity quickly becomes 
apparent. Clause (3) applies the principle of representation to broth- 
ers and sisters and their descendants, while clause (4) applies the 





der age, not having been married, all the estate that came to the deceased child 
by inheritance or by testamentary gift from such deceased parent and all personal 
property which belongs to such deceased child by reason of distribution under 
subsection (6) of Section 318.01 shall descend and be distributed in equal shares to 
the other children of the same parent and to the issue of any such other children 
who shall have died, by right of representation. 

“(6) If at the death of such child who shall die under age and not having 
been married all the other children of his said parent shall also be dead and any 
of them shall have left issue, the estate that came to said child by inheritance 
from his said parent shall descend to all the issue of the other children of the same 
parent; and if all the said issue are in the same degree of kindred to said child they 
shall share the said estate equally; otherwise they shall take according to the 
right of representation. 

“(7) If the intestate shall have no widow nor kindred his estate shall escheat 
to the state and be added to the capital of the school fund. 

* Schneider v. Paine, 205 Wis. 235, 237 N. W. 103 (1931). 











592 WISCONSIN LAW REVIEW [Vol. 1940 


principle of remoteness when an intestate leaves no brothers or sis- 
ters. Suppose the two cases given at the beginning of this note, one 
where the intestate leaves a surviving brother and the descendants 
of deceased sisters and brothers; the other where he leaves no living 
brother or sister but does leave descendants of deceased brothers and 
sisters. If clause (3) applies to the first case while clause (4) applies 
to the second, we have the seemingly anomalous result that distribu- 
tion among the descendants of deceased brothers and sisters will 
depend upon whether the deceased left a living brother or sister. 

The interpretation suggested was adopted in the case of Schneider 
«. Paine.® In that case, the intestate left no living brothers or sisters 
but left nephews and nieces, who were the children of deceased broth- 
ers and a deceased sister. The court held that clause (3) applies 
only where the deceased leaves a surviving brother or sister and 
that clause (4) applies where he does not. The result was that the 
nephews and nieces shared equally. 

While, in the specific instance of Schneider v. Paine, the result 
does not grate on one’s sense of fairness, its principle must lead to 
unhappy results in other cases. For example: suppose an intestate is 
predeceased by his two brothers, A and B, and has no living brothers 
or sisters. A had a son, C, (also deceased before intestate) who had 
six children ; B had a son, D, who survived B and the intestate. Under 
Schneider v. Paine, clause (4) of the statute would control, and D 
would thus get everything as closest kin to the exclusion of C’s six 
children! 

Solution of problems of descent and distribution is today a matter 
of statutory interpretation. In doubtful cases, the court is bombarded 
with conflicting rules, formulas and devices as to how a legislative 
“intent” is to be found in the printed word. Faced with a situation 
which is not specifically provided for, the court must decide what the 
legislature would have provided if it had foreseen, which it prob- 
ably did not, the present problem. The most reasonable alternatives 
should be selected. 

Briefs for appellants in Schneider v. Paine gave ample grounds to 
justify an opposite conclusion. Their argument as to the plan of the 
whole statute, historical development of wording and plain meaning 
were persuasive to this writer. The court selected the opposite con- 
clusion, however, and used respondent’s argument as to the why, 
leaning almost exclusively on out of state precedent on somewhat 
similar or identical statutes. 





* Id. 
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Granting the validity of the court’s explanation of the reason it 
took its present position, a query is still open as to whether it selected 
the more reasonable alternative result. Such a query is predicated on 
the chance nature of the test used to determine which rule of dis- 
tribution is to operate. An accident of survival is the sole test. It 
seems more reasonable, to this writer, to suppose an inadvertent omis- 
sion by the legislature of the words “or issue of brothers or sisters” 
in subsection (4) than to attribute to the law-givers an intent to make 
such a factor balance the scales in one or the other direction without 
their specifically saying so. 

Granting the correctness of this surmise, the remedy follows as 
a matter of course—specific amendment of Section 237.01 by the 
legislature in inserting the above phrase. 

J. W. Wirkus 


SUBSTITUTIONAL GiFT—CONSTRUCTION oF WiLLs—By the will 
of Caroline Hoermann,’ three gifts were made to her son, Ernst J. 
Hoermann. By the 20th clause, she left him $1,000.00 “as a specific 
legacy to have and to hold the same unto him and his heirs and 
assigns forever’’, stating as a reason therefor that his education had 
been less expensive to her than that of her other sons. An additional 
$1,000.00 was given as a specific legacy under the 21st clause “to 
partially reward and compensate him for his time and services in 
taking care of my late husband’s estate and for attending to and tak- 
ing care of personal matters and my personal estate. . . .” 

The residue of testatrix’s estate was disposed of as follows: “I 
give, bequeath and devise, in equal shares, to my daughters, Bertha 
Harders, Hedwig Melzer, Frieda Shinnick, Selma Spitzer and Adele 
Clark, and to my sons, Arthur Hoermann, Rudolph Hoermann, 
Bernard Hoermann, and Ernest J. Hoermann, to have and to hold 
the same unto them, share and share alike, and to their respective 
heirs and assigns forever”. 

Ernest J. Hoermann predeceased his mother. His widow pe- 
titioned for construction of the will. The trial court held that the 
bequests lapsed because of the son’s predecease without issue, but 
that by the phrase “and to their respective heirs and assigns forever” 
there was a substitutionary gift over to the widow as to the son’s 
share in the residue. 

On appeal by the administrator and cross-appeal by petitioner, 
the trial court’s decision was affirmed. 





* Estate of Hoermann, 290 N.W. 608 (Wis. 1940). 
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There is little point in discussing the decision as to lapse; that 
the lapse statute? has no application is obvious since there was no 
issue for whom the legacies were to be saved. Of interest, however, 
is the finding of a substitutional gift in the words, “and to their 
respective heirs and assigns forever” in the residuary clause. 

An almost identical phrase appears in the twentieth clause of the 
will with respect to the gift found in that clause. No alternative gift, 
however, was found. Any problem presented was disposed of by the 
court upon the basis of precedent. Such words are presumed to 
limit the estate previously given, whether it be realty or personalty, 
rather than to create by themselves an alternative gift. Why, then, 
the difference between the twentieth and residuary clauses? 

That the residuary clause carried within it the elements of sub- 
stitution not found in the others was argued on the basis of : 

(1) The fact that the gift was by way of residuary clause. A 
lapse therein would result in an intestacy as to the lapsed portion. 
Intestacy is repugnant to the courts, who will seek constructional 
means to avoid such a result. 

(2) The fact that there could be no construction of the residuary 
clause to create a joint tenancy among the named beneficiaries in 
order to save any share for the survivors which otherwise would 
lapse. 

(3) The presence of the word “respective” in the phrase under 
consideration. 

The court does not waste time with the first two factors: “These 
are well established rules and need no exposition here’’.® 

While admitting the existence of these rules, it does not follow 
that there are not alternative doctrines which could have application 
here. The court’s decision was based on construction of the will— 
a process calling into play rules of construction. 


. in general, such rules[i.e., rules of particular adjudication 
regarding other wills and well known rules of construction] are 
to be used in choosing between reasonable meanings of substantial 
equal dignity and keeping prominently in mind that paramount to 
all others is the rule that the intention of the testator should pre- 


vail so far as it can be read out of the language used to express it.® 
* Will of Ehlers, 155 Wis. 46, 48, 143 N.W. 1050, 1051 (1913). 





* Wis. Stat. (1939) $238.13. 

* Will of Johnson, 199 Wis. 154, 225 N.W. 818, 70 A.L.R. 575 (1929); Will of 
Peters, 223 Wis. 411, 270 N.W. 921 (1937). 

“Note (1932) 78 A.L.R. 992. 

"Estate of Hoermann, 290 N.W. 608, 610 (Wis. 1940). 





a 























July] NOTES AND COMMENTS 595 


It is submitted that the testatrix’s intention, so far as it can be 
gathered from her words, may have been more nearly realized than 
it was by holding that the gift of the residue constituted a class gift. 

Either a joint tenancy or a class gift, because of survivorship char- 
acteristics, would prevent the intestacy sought to be avoided. Since 
a joint tenancy could not be found, the court might well have turned 
its attention to the possibility of a class. 

The difficulty in the way of a decision in favor of a class gift 
would lie in the fact that the beneficiaries were specifically named 
and their number was certain. In such a situation, Wisconsin asks 
for words of survivorship on which to base the finding of a class gift.” 
This, however, is a matter of construction and is not absolutely 
binding on the court; as such a rule, it will not be applied where 
meaning can be ascertained from the words used and the surround- 
ing circumstances. The court has admitted that a class gift can 
be found even though individuals are specifically named in a will.® 
As a generalization, would not a testator prefer to have members 
of his family take a deceased son’s share in preference to the wife 
of such a deceased son? 

Had the court adopted this alternative, it would have been 
unnecessary to worry a substitutionary intent out of the word 
“respective”. To justify the weight put on this word, the court calls 
on two New Jersey cases’ in point on similar uses of the word. 
It adopts their language to speak of the disjunctive character of 
the word as going to change words of limitation of quantity of 
estate to words of substitution. 

There has been a line of cases’ which differentiates between the 
use of the words “and” and “or” as determinative of the effect of 
the phrase that follows. Where the disjunctive “or” is used, it 
prevents lapse of the gift because a substitution is provided by such 
use of the disjunctive. If the word “respective” is used in a dis- 
junctive sense, there is no departure from a rule of construction 
to find a substitutionary gift; that one or the other form of the 
disjunctive is used should make no difference. 

In finding an alternative gift in a case such as this, however, it 
is a puzzle to explain the presence of “assigns” in the substitutionary 
clause; it detracts from the force of the argument that the testator 





* Will of Griffith, 122 Wis. 630, 179 N.W. 768 (1920). 

* Will of Waterbury, 163 Wis. 510, 158 N.W. 340 (1916). 

*Estate of Block, 227 Wis. 468, 278 N.W. 875 (1938). 

” Den ex dem. Manners v. Manners, 20 N.J.L. 142 (1843) ; Sandford v. Stagg, 
106 N.J. Eq. 71, 150 Atl. 187 (1930). 
™Note (1932) 78 A.L.R. 992. 
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wanted another beneficiary to take in case of lapse. The presence 
of “assigns” in the phrase “and their heirs and assigns forever” has 
led courts to favor a construction holding the phrase as a whole to 
constitute words of limitation rather than purchase. Should the 
addition of a disjunctive distract the court’s attention from the 
presence of a word apparently incongruous with the presumed in- 
tention of the testator? 

Balancing the decision as to the testator’s intention “between 
reasonable meanings of substantial equal dignity” is it not more 
reasonable and persuasive to select the concept of a class gift to 
prevent intestacy than to force a substitutionary bequest from the 
words “and to their respective heirs and assigns forever’? 

J. W. Wirkus 


Trusts—DisposiTION OF INCOME AFTER DEATH OF BENEFI- 
ctarY WuosE InTeEREsT Is Not Limitep sy Lire—In the case of 
In re Levy's WiP the testator left $30,000 in trust “for the joint 
use and benefit” of his son Samuel, and his grandchildren, Lucille 
and Ruth, “the interest or income from which to be paid to said 
beneficiaries” during the life of Samuel, with a gift over of the corpus 
on the death of Samuel “to my said grandchildren . .. in equal 
shares if they shall have reached the age of twenty-five years, other- 
wise the same shall remain in trust for them until they shall have 
individually reached the age of twenty-five years”. Ruth died during 
the life of Samuel, having reached the age of twenty-five, and leav- 
ing one son. In a suit to determine what disposition should be made 
of the share of the income which would have been hers had she 
lived, it was held that the entire income should be divided between 
Samuel and Lucille. 

In reaching this result, the court relies on the case of Benner v. 
Mauer* where the devise was: 


The interest on my property shall be paid annually to my sons 
Bert and John during their lives, but none of the principal shall 
be paid to either one. 


The gift over was to the grandchildren of the testator, after the 
death of the sons. The court held that the “plain, ordinary mean- 
ing” was that after the death of one son, the entire income should 
be paid to the other. In the Levy case, substantially the same words 
were used (“. . . the interest . . . to be paid to said beneficiaries 





*289 N.W. 666 (Wis. 1940). 
7133 Wis. 325, 113 N.W. 663 (1907). 
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. . -’), and the court decides that by analogy their plain meaning, and 
therefore the intent of the testator, was that on the death of one of 
the beneficiaries during the life of Samuel, the entire income should 
go to the survivors. 

This reasoning ignores the essentially different contexts in which 
the words appear. In the Benner case, the interest of each beneficiary 
was expressly limited to his own life. The testator must have con- 
templated the contingency that one son would die before the other; 
and an intent that, on the happening of the foreseen contingency, the 
whole should go to the survivor, can fairly be inferred.* The result 
is in accord with the rule that implies cross remainders where the 
gift is to several for lives with remainder to a third person.* In the 
Levy case, on the other hand, the interest of the deceased beneficiary 
was not limited by her own life, but by the life of her father. The 
difference is fundamental. The focus of attention shifts from the 
problem of what is to be done with income when the beneficiary’s 
interest therein is terminated by death, to the preliminary problem 
cf whether the beneficiary’s interest has been so terminated. 

This problem has been before the courts in various situations. 
Of these the simplest is that in which the gift is in trust for the 
use of a single beneficiary during the life of another, or for some 
other lawful period of time ; and it is well settled that, where there is a 
gift of an annuity, for example, to A during the life of B, the inter- 
est vested in A is in the nature of an estate pur autre vie, which passes 
to his personal representative upon his death during the life of the 
cestui que vie.5 

The problem is more complicated where the gift is in trust to pay 
the income to several beneficiaries, for here the additional question 
arises as to whether the co-beneficiaries take as tenants in common or 
as joint tenants. Where the income is “to be divided equally” among 
them, or to be paid to them “share and share alike” or in aliquot parts, 
the courts commonly deny the right of survivorship,® and hold that, 
upon the death of one before the happening of the contingency which 





*If the income is to be paid to the beneficiaries equally during their lives, it 
has been held that there is no right of survivorship. Loomis v. Gorham, 186 
Mass. 444, 71 N.E. 981 (1904). Contra: Meserve v. Haak, 191 Mass. 220, 77 
N.E. 377 (1906). 

*See Restatement, Property (1936) §115. 

* Harrison v. Marden, 10 N.E. (2d) 109 (Mass. 1937); Savery v. Dyer, Amb. 
139 (1752). Cases are collected in Note (1938) 112 A.L.R. 581. 

*Stanwood v. Stanwood, 179 Mass. 223, 60 N.E. 584 (1901); Conant v. 
Bassett, 52 N. J.Eq. 12, 28 Atl. 1047 (1893); Delafield v. Shipman, 103 N.Y. 
463, 9 N.E. 184 (1886); Morgan v. Williams, 66 How. Pr. (N.Y.) 139 (1883); 
Phillips v. Phillips, 2 Vern. 430 (1701). Cf. the fourth provision of the Levy 
will set forth in the margin of 289 N.W. at 668. 
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is to terminate the trust, his share of the income accrues to the benefit 
of his estate.?’ This was the situation in Patton v. Ludington, a Wis- 
consin case, where the bequest of the residue was to trustees to pay 
an annuity to the testator’s widow during her life, and 


. . . to pay and distribute the remainder . . . [of the income] 
among all my children equally, share and share alike, the issue 
of any deceased child taking by representation the share which his, 
her, or their parent would have taken if living 


with a gift over to children or issue. One of the children died testate 
during the lifetime of the widow, leaving no issue. The Wisconsin 
court construed “deceased child” to mean deceased during the life 
ci the testator, and held that the beneficiary took a vested interest 
in the income and remainder which passed under his will to his widow. 





"In cases where the trust shows that the testator considered the possibility 
of death of a beneficiary during the continuance of the trust by providing that 
if a beneficiary dies, his share of the income shall be paid to his issue, and the 
beneficiary dies, but without issue, it might be argued that the income should pass 
to the person presumptively entitled to the next eventual estate under §230.40, 
Wis. Stat. (1939). This section is substantially the same as §63 of the New 
York Real Property Law which has been applied by the New York court in a 
number of cases in which this situation presented itself. Delafield v. Shipman, 
103 N.Y. 463 (1886); Breen v. Conway, 135 N.Y. Supp. 140 (Sup. Ct. 1911). 
In Young v. Barker, 141 App. Div. 801, 127 N.Y. Supp. 211 (2d Dep’t 1910), 
the court applied §63 to a case where the will contained no indication that 
testator contemplated the possibility of the beneficiary’s dying before the 
termination of the trust. (The result, however, was that the devisee of the 
beneficiary took, since the beneficiary was himself the person presumptively 
entitled to the next eventual estate.) This section was originally enacted in the 
Revised Statutes of New York (1836), and was, according to the Revisers’ Notes 
(Appendix, Vol. III, R.S. of N.Y. of 1836, p. 578) adopted substantially from a 
recommendation made by Humphreys in his book on Real Property (1826). 
Humphreys’ recommendation was made to accelerate the beneficial interest of 
one presumptively entitled under a limitation to such child of A as might first 
reach the age of 21, where rents and profits until the estate vested in possession 
accrue to the donor and his heirs under the common law. (Humphreys, Real 
Property, p. 260.) The Revisers add that a stronger reason for adopting this 
section is furnished by “$35 of this Article, which prevents a future estate from 
being defeated before the happening of the contingency on which the remainder 
is limited. If that section be adopted and the present omitted, the rents and 
profits during the interval between the determination of the prior, and the 
vesting of the contingent estate, would go to the heirs, contrary to the very 
plain meaning of the person creating the estate. As the law now is, the rents, 
etc., may be, and generally are, preserved to the remaindermen, by the inter- 
vention of trustees. But to dispense with the necessity of creating such trustees, is 
one of the benefits we propose to attain.” If one adopts the view that the 
beneficiary’s estate is a pur autre vie, or a term of years, there would seem to 
be no reason for applying the statute unless it clearly appears that the testator 
intended the beneficiary’s interest to be limited to his own life, as in Delafield v: 
Shipman, supra, and where the income would be “undisposed of” within the 
terms of the statute. In Morgan v. Williams, 66 How. Pr. (N.Y.) 139 (1883), 
the court inferentially denied the applicability of §63, by giving the income 
to the personal representative without discussing the statute. 

*103 Wis. 629, 79 N.W. 1073 (1899). 
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The problem of Jn re Levy's Will is analogous to that of Patton 
v. Ludington (as contrasted to that raised in Benner v. Mauer), but 
a different result in the Levy case might be justified on the ground 
that apt words to create a joint tenancy® were used, first because 
there were no words of severance,!® and second because of the use 
of the word “joint” in the phrase “for the joint use and benefit”.1 


It would seem, however, that since, as the court points out, the 
result should depend on the intent of the testator, this intent could 
better be ascertained by looking to the bequest as a whole as express- 
ing one entire purpose, than to the words creating the particular 
estate.1* It might seem that where there is a gift of income to A and 
B during the life of A, it should be irrelevant, so far as the rights of 
A and B during the lifetime of A are concerned, whether the re- 
mainder is to B or to a third person; but it must be remembered that 
the problem here is essentially one of construction. Effect is to be 
given, if possible, to what the testator intended, and although it would 
seem to be clear that the contingency which happened was not con- 
templated by him, still his general intent is indicated by the fact that 
the remainder is to those who share the income with the cestui que 
wie. Disregarding for the moment the interest of Samuel, it seems 
that the dominant purpose of the testator was that his grandchildren 
should take the whole, except that their right to the corpus should 





* Because of the nature of the grant—viz. to A for his own life and to B 
and C for the life of A—it might be argued that no joint tenancy was created 
because of the lack of mutuality of survivorship. According to Blackstone, the 
jus accrescendi ought to be mutual. II Commentaries, p. 184. But see Coke on 
Littleton, 181, “... there may be jointenants, though there be not equall 
benefit of survivor on both sides. As if a man letteth lands to A. and B. during 
the life of A. if B. dyeth, A. shall have all by survivor, but if A. dyeth, B. 
shall have nothing”. 

*In Morse v. Ballou, 109 Me. 264, 83 Atl. 799 (1912) and Elizabeth Trust 
Co. v. Clark, 96 N.J.Eq. 550, 126 Atl. 604 (1924), where the gift of income 
was to several beneficiaries, the court held that a tenancy in common was created 
although there were no words of severance. In the latter case, however, the 
court based its conclusion on a statutory provision under which joint tenancies 
in land could be created only by express words. It should perhaps be noted that 
the comparable Wisconsin statute [Wis. Stat. (1939) §230.44] abrogating the 
common law presumption in favor of joint tenancies, applies in terms only to 
land. But it would seem that the policy which motivated the statute is equally 
applicable to personal property. 

™The Wisconsin court is committed to the view that, at least so far as 
real property is concerned, the use of the word “jointly” is an insufficient declar- 
ation of intent to overcome the statutory presumption, since it is applicable in 
common parlance to an estate in common as well as to joint tenancy, because of 
the fact that in each the right of possession is in all of the owners equally. 
Weber v. Nedin, 210 Wis. 39, 246 N.W. 686 (1933). 

The problem of whether Ruth’s interest in the remainder passed to her 
estate was also before the court, but the court refused to decide the question 
on the ground of prematurity. 
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not accrue until the death of Samuel and their attaining, respectively 
the age of twenty-five, at which time they were to take in equal shares. 
The interest vested in each of them then would be within the rule 
of Will of Fouks'*® where the testator bequeathed $15,000 to trus- 
tees in trust for X to be paid to him when he became forty years 
of age, with a direction that the income was to be paid to X annually 
in the meantime. X died a few months before he reached forty. It 
was held that his interest vested on the death of the testator, 
and on X’s death became subject to the terms of the latter’s will. It 
does not seem that the interposition of the right to share in the in- 
come which is given to Samuel should change this fundamental pat- 
tern, or vary the interests vested in the grandchildren." 
Harriet F. ZETTERBERG 





* 206 Wis. 69, 238 N.W. 869 (1931). 
* Except, of course, insofar as he is entitled during his life to the aliquot part 
of the income which is given him by the will. 




















NEWS OF THE SCHOOL 


OrDER OF THE Coir: The following members of the senior class 
were elected to the Order of the Coif: Glenn Robert Davis, Richard 
Wayne Effland, John Paul Frank, Frank Thomas Grassy, Fred 
Frank Kaftan, Bernard Rozoff Meyer, Hugo Armas Ranta, Ernst 
Hugo Schopflocher, Richard Perry Tinkham, Jr., Marlin Milton 
Volz, Kate Wallach, Joseph Walter Wilkus. Justice Chester A. 
Fowler of the Wisconsin Supreme Court was elected an honorary 
member. 


Honors: The Salmon W. Dalberg prize was awarded jointly 
to Richard Wayne Effland and Ernst Hugo Schopflocher. The fol- 
lowing students graduated from the law school with high honors: 
Richard Wayne Effland and Ernst Hugo Schopflocher. 


Law ScHoot ScHOLaRsHIPs: Wisconsin Law Alumni Asso- 
ciation scholarship awards were made to thirteen members of the 
second year class and two members of the first year class. They are 
Joseph D. Block, William F. Collins, Robert G. Gehrz, Marvin E. 
Klitsner, Kenneth M. Kupper, Charles Luce, Marvin McCarthy, 
Edwin C. Pick, Margaret Pinkley, Arthur P. Remley, Edward J. 
Sadek, William J. Sauer, Edward H. Weinberg, Norman Wengert, 
and George H. Young. The William J. Hagenah Scholarship was 
awarded to Harriet F. Zetterberg of the second year class. 


FettowsHips: Bernard Meyer, Hugo Ranta, and Marlin Volz 
were appointed Fellows in Law for the year 1940-41. Ernst H. 
Schopflocher has been awarded a fellowship at Harvard Law School 
for next year; John Frank, a fellowship at Yale Law School; and 
Richard Effland, a fellowship at Columbia Law School. 


Lecat Arp: Robert Gehrz has been named chairman of the Legal 
Aid Bureau, and Charles Prieve will serve as secretary. 


Law ScnHoot Association: Joseph Block will head the Law 
School Association next year. 


Law ScuHoot BANnguet: The annual banquet was held this year 
during the dedication week-end on Saturday, May 4. The principal 
speaker was the Hon. Thurman Arnold, Assistant Attorney General 
of the United States. 


Law Lisrary DepicaTIon: The dedication exercises which 
opened the two day program, May 4 and 5, were held on the campus 
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in front of the law building with President Clarence A. Dykstra pre- 
siding. The principal address was delivered by Chief Justice Marvin 
B. Rosenberry of the Wisconsin Supreme Court. Others who spoke 
briefly were Dean Lloyd K. Garrison, Governor Julius P. Heil, 
Arthur J. Glover, president of the Board of Regents, Harlan B. 
Rogers, president of the Wisconsin Bar Association, Philip G. 
Marshall, law librarian, Roger Kirchhoff, state architect, and Porter 
W. Dent, representing the P.W.A. 

At the luncheon held Saturday noon, Frank T. Boesel of Mil- 
waukee presided. George I. Haight of Chicago, on behalf of the 
alumni donors, presented a marble bust of Judge Evans to the Law 
School. Acceptance was by Dean Garrison. At the luncheon Sunday 
noon, Howard L. Smith, Professor of Law, emeritus, presided, and 
at the banquet Sunday evening, the Hon. Joseph E. Davies, special 
Assistant to the Secretary of State, spoke on “Liberty and Law”. 
In the afternoon, President and Mrs. Dykstra and Dean and Mrs. 
Garrison received members of the senior law class and visiting guests 
at the President’s home. 

Five round tables were run concurrently on Saturday afternoon. 
Topics and those participating were: (1) Evaluation of Recent 
Changes in Federal Constitutional Doctrine, Professors Bunn and 
Hurst, Theodore W. Brazeau of Wisconsin Rapids and Quincy H. 
Hale of La Crosse, Arthur W. Kopp of Platteville, presiding; (2) 
Developments in Corporate Reorganization, Professors Jacob H. 
Beuscher and Howard L. Hall, Leon F. Foley of Milwaukee and 
E. L. Wingert of Madison, Judge Clayton F. Van Pelt of Fond du 
Lac, presiding; (3) Administrative Procedure and Adjudication, 
Fred M. Wylie, Trade Practice Examiner of the Department of Ag- 
riculture and Markets, Philip H. Porter, Chief of the Transportation 
Division of the Wisconsin Public Service Commission, Voyta 
Wrabetz of the Wisconsin Industrial Commission, and L. E. Gooding 
of the Wisconsin Employment Relations Board, Professors Ray A. 
Brown and Nathan P. Feinsinger, Claire C. Bird of Wassau, pre- 
siding; (4) Acts of Negligence in Automobile Accident Cases with 
Special Regard to Comparative Negligence, Professor Richard V. 
Campbell, Marlin Volz, Richard Effland, Richard Tinkham, Glenn 
Davis, presiding; (5) The Role of Law and Adjudication in the Or- 
ganization of World Peace, Professors William Gorham Rice, Jr., 
Llewellyn Pfankuchen and John M. Gaus, and Perry J. Stearns of 
Milwaukee. 
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On Sunday morning a symposium on the Economic Condition of 
the Bar was held. After a brief foreword by Dean Garrison, Walter 
T. Fisher of Chicago and Robert D. Abrahams of Philadelphia 
described the operation of the Chicago reference bureau plan and the 
Philadelphia “neighborhood law offices”. Discussion was led by 
Walter W. Hammond of Kenosha and Judge F. W. Bucklin of West 
Bend. 

Two contributions to the Law School Scholarship Fund were 
announced by Dean Garrison during the week-end: an anonymous 
| gift of $1,000, and a gift of $1,000 by William J. Hagenah of Chi- 
cago. The latter fund will be awarded by the faculty in five equal 
annual gifts of $200 each to some outstanding student in the second 
year class on the basis of scholarship, need, and contribution to the 
life of the School. 


Facu.ty: Professor Ray A. Brown has been granted a leave of 
absence for the first semester. Professor Alfred L. Gausewitz, who 
has been on leave of absence this year as visiting professor at the 
University of Arizona has returned. Assistant Professor John C. 
Stedman is back from Coiumbia University where he spent the year 
doing research in the field of patent law. 
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The Board of Editors announce the election of the following as executive 
editors for volume 1941: 








Editor-in-Chief Harriet F. Zetterberg 
Comment Editor .............0.0+ George H. Young 
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Those chosen from the first year class as apprentice writers for next year are 
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